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SowOim  Ditiriei  of  Ntnt-  Yotk^  a  : 

BE  IT  REMEMBERED,  that  on  the  first  day  of  August,  in  the  foHy-fiflh 
year  of  the  iodependence  of  the  United  States  of  America,  Hbhit  Whbatoh,  of 
the  said  district,  hath  deposited  in  this  office  the  title  of  a  book,,  the  right  whereof  he 
claims  as  author,  io  the  words  and  figures  following,  to  wit : 

**  A  Digest  of  the  Decisions  of  the  Supreme  Court  of  the  United  States,  from  Its 
establishment  in  the  year  17B0,  to  Febroafy  term,  1830.  Including  the  Cases  decided 
in  the  Continental  Courts  of  Appeals  in  rrize  Causes  during  the  war  of  the  Revolu- 
tion. By  Henry  Wheaton,  Counsellor  at  Law,  and  Reporter  of  the  Decisions  of  the 
Supreme  Court** 

In  conformity  to  the  act  of  Cong^ss  of  the  United  States,  entitled,  '*  Ad  act  for  the 
**  encouragement  of  leaminr,  by  securing  the  copies  of  maps,  charts,  and  books,  to  the 
**  authors  and  proprietors  of  such  copies,  during  the  times  therein  mentioned  :**  and 
also,  to  an  act,  entitled,  **  Ao  act  supplementaiy  to  an  act,  entitled,  an  act  for  tn< 


le  en- 


**conragement  of  learning,  by  securiog  ttie  copies  of  maps,  charts,  and  books,  to  the 
**  authors  and  proprietors  M  such  copies,  daring  the  tiuies  therein  mentioned,  and  ez- 
**  tending  the  benefits  thereof  to  the  artsof  designing,  engraving,  and  etching  historical 
**  and  other  prints.'* 

.      ,  GILBERT  LIVINGSTON  THOMPSON, 

Clerk  of  tfie  Southern  District  of  Ifew.yoric. 


ADVERTISEMENT. 


i 


In  compiling  this  Digest,  which  it  is  hoped  may  be 
useful  to  the  profession,  the  Editor  has  endeavoured  to 
abstract  the  points  decided,  as  nearly  as  possible,  in  the 
very  words  used  by  the  Court  in  delivering  its  judgment. 
Wherever  this  plan  has  been  departed  from,  it  has  been 
in  order  to  give  the  leading  principles  determined  in  a 
more  condensed  and  concise  form.  By  referring  to  the 
Table  of  Contents  at  the  beginning,  the  learned  reader 
will  be  able  readily  to  find  what  he  is  in  search  of. 

An  Appendix  has  been  added,  containing  some  of  the 
most  important  Acts  of  Congress  expounded  or  comment- 
ed on  by  the  Court,  with  a  reference  to  the  Titles  of  the 
Digest  where  the  exposition  or  commentary  is  to  be 
found,  which  it  was  thought  would  facilitate  the  exami- 
natiaftti)f  the  adjudications  upon  the$.e  statutes  in  the 
hurry  of  a  trial,  or  on  other  occasions  where  a  ready  ac- 
cess could  nmfce  had  to  them. 

A  List  of  thA^ases  cited,  with  a  reference  to  the  ori- 
ginal Reports,  whefiyhey  are  to  be  found  at  large,  closes 
the  work,  which  the  Edij^r  commits  to  the  candour  and 
indulgence  of  his  professional  brethren. 


JUDGES 


or  THE 


SUPREME  *COURT  OF  THE  UNITED  STATES, 


FROM  THE  TIME  OF  ITS  FIRST  ESTABLISHMENT. 


The  Hon.  John  Jat,  Chief  Justice — appointed,  Sep- 
tember 26,  1789. 

The  Hon.  William  Gushing,  Associate  Justice — Sep- 
tember 27,  1789. 

The  Hon.  James  Wilson,  Associate  Jostice — Septem- 
ber 29,  1789. 

The  Hon.  John  Blair,  Associate  Justice — September 
30,  1789. 

The  Hon.  James  Iredell,  Associate  Justice— Februa- 
^ry  10,  1790. 

The  Hon.  Thomas  Johnson,  Associate  Justice — No- 
veiii^  7,  1791. 

The  Hon.  li^iLLiAM  Paterson,*  Associate  Justice — 
March  H  J  793. 

The  Hon.  Jod|^RuTLEDGE,t  Chief  Justice — ^July  ], 
1795.         ^'^ 

_  . 

*  Appointed  in  the  place  of  Mr  Justice  Johkson,  resigned. 
f  Appointed  in  the  place  of  Mr.  Chief  Justice  Jat,  resigned. 


VI 

The  Hon.  Samuel  Chasg,*  Associate  Jusdce~Janaar7 
27, 1796. 

The  Hon.  Oliver  ELLSwoRTH,t  Chief  Justice— March 
4,  1796. 

The  Hon.  Bushrod  Washington,!  Associate  Justice, 
December  20,  1798. 

The  Hon.  Alfred  Moore,^  Associate  Justice — ^Decem- 
ber 10,  1799. 

The  Hon.  John  Marshall,])    Chief  Jastice — January 
8],  1801. 

The  Hon.  Willtam  Johnson,1L   Associate    Justice-^ 
March  1,  1804 

The  Hon.  Brockholst  Livingston,**  Associate  Jus- 
tice. 

The  Hon.  Thomas  ToDD,tt  Associate  Justice — March, 
1807. 

The  Hon.  Gabriel  Duv4LL,tt  Associate  Justice — ^No- 
vember 18,  1811. 

The  Hon.' Joseph  Story,^^  Associate  Justice-^Novem- 
ber  18,  1811. 


*  Appointed  in  the  place  of  Mr.  Justice  Blair. 
i  Appointed  in  the  place  of  Mr.  Chief  Justice  Rutledgx,  deceased. 
X  Appointed  in  the  place  of  Mr.  Justice  Wilsov,  deceased. 
§  Appointed  in  the  place  of  Mr.  Justice  IredslLi  deceased.     / 
n  Appointed  in  the  place  of  Mr.  Chief  Justice  ELLswoRTH|^signed. 
It  Appointed  in  the  place  of  Mr.  Justice  Moore,  resigned. 
**  Appointed  in  the  place  of  Mr.  Justice  Paterbon,  deoMsed. 
tt  Appointed  under  the  act  of  Congress  of  the  24th  oA'ebruary,  1807)providiDg 
for  the  appointment  of  an  additional  Judge.  ^ 

il  Appointed  in  the  place  of  Mr.  Justice  CHAaideceased. 
§§  Appointed  in  the  place  of  Mr.  Justice  Cushingi  deceased. 
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RULES  AND  ORDERS 


OF  THE 


SUPREME  COURT  OF  THE  UNITED  STATES 


L 

February  Term^  1790. 

Ordered^  That  the  Clerk  of  this  Court  do  reside  and  keep  hig 
office  at  the  seat  of  the  national  government,  and  thai  he  do  not 
practice,  either  as  an  attorney  or  a  eoaosellor,  in  this  Court,  while 
he  shall  continue  to  be  Clerk  of  the  same. 

February  Term^  1790. 

^^Qrdertdj  That  (until  farther  order)  it  be  requisite  to  the  ad- 
misnon  of  attorneys,  or  counseUors,  to  practice  in  this  Court, 
that  they  tthall  have  been  such  for  three  years  past  in  the  Su* 
preme  CoJ|&  of  the  State  to  which  they  respectively  belong, 
and  that  their  %ivate  and  professional  characters  shall  appear 
to  be  fair. 


V 


\ 


HI. 


FibrvMry  Term,  1790. 

Ordered^  That  counsellors  shall  not  practice  afi  attorneys,  nor 
attorneys  as  counsellors,  in  this  Court. 


viii  RULES  OF  COURT* 

IV. 

February  Term^  1790. 

Ordered^  That  tbej  shall  respectively  take  the  following 
oath,  viz.     I9  do  solemnly  swear,  that  I  will  demean 

myself  (as  an  attorney  or  counsellor  of  the  Court)  aprightly,  and 
according  to  law,  and  that  I  will  support  the  Constitution  of  the 
United  States. 

V. 

February  Temif  1790. 

Ordered^  That  (unless  and  until  it  shall  be  otherwise  provided 
by  law)  all  process  in  this  Court  shall  be  in  the  name  of  the  Pre* 
sident  of  the  United  States. 

VI. 

February  Term,  1791. 

Ordered,  That  the  counsellors  and  attorneys  admitted  to 
practice  in  this  Court,  shall  take  either  an  oath,  or,  in  proper 
cases,  an  affirmation,  of  the  tenor  prescribed  by  the  rule  of  this 
Court  on  this  subject,  made  February  term,  1790.  viz.    I 

do  solemnly  swear,  (or  affirm,  as  the  case  may  be,)  ifiat  I 
will  demean  myself,  as  attorney  or  counsellor  of  this  Court,  up- 
rightly, and  according  to  law,  and  that  I  will  supp^Jt  the  consti- 
tution of  the  United  States. 

VII. 

August  Term,  mi. 

The  Chief  Justice,  in  answer  to  tie  motion  of  the  Attorney* 
General,  inforriis  him  and  the  Mr,  that  this  Court  consider  the 
practice  of  the  Court  of  King's  Bench,  and  of  Chancery,  in  £ng^« 
land,  as  affording  outlines  for  the  practice  of  this  Court ;  and  that 


RULES  OF  COURT.  ix 

tbej  wiD,  from  time  to  time,  make  sach  alterations  tiieran  as 
orctuDstances  may  render  necessary. 

VIII. 

February  Termf  1796. 

2%e  Court  give  notice  to  the  gentlemeo  of  the  bar,  that  here- 
after tlvy  will  expect  to  be  farnished  with  a  statement  of  the  ma* 
terial  points  of  the  case,  from  the  counsel  on  each  tide  of  the 
cause. 

IX. 

■ 

Febrmry  TertUj  1795. 

The  Court  declared,  that  all  evidence  on  motions  for  a  dis- 
charge apon  bail,  mast  be  by  way  of  deposition,  and  not  viva  voce. 

X. 

August  Term,  1796. 

Ordered^  That  process  of  subpoena,  issuing  out  of  this  Court 
JO  any  suit  in  equity,  shall  be  served  on  the  defendant  sixty 
days  before  the  return  day  of  the  said  process ;  and  farther,  that 
if  the  defendant,  on  such  service  of  the  subpoena,  should  not  ap- 
pear A||ie  return  day  contained  therein,  the  complainant  shall 
be  at  liberty  to  proceed  ex  parte. 


> 

% 


^  XL 

February  Term^  1797. 

It  is  ordered  by  the  Oburt,  that  the  Clerk  of  the  Court  to 
which  any  writ  of  error  shl|^e  directed,  may  make  return  of 
the  ^ame  by  transmitting  a  tni?  copy  of  the  record,  and  of  all 
proceedings  in  the  cause,  under \iis  hand  and  the  seal  of  thf 
Court. 
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X  RULES  OF  COURT.  ♦ 

XII. 

Augmt  Term,  1797. 

It  is  ordered  by  the  Court,  that  no  record  of  the  Court  be 
suffered  by  the  clerk  to  be  taken  out  of  his  office  but  by  the  con- 
seat  of  the  Court ;  otherwise  to  be  responsible  for  it. 

XIII. 

August  Term^  1800. 

Ordered^  That  the  plaintiff  in  error  be  at  liberty  to  show,  to 
the  satisfaction  of  this  Court,  that  the  matter  in  dispute  exceeds 
the  sum  or  value  of  2,000  dollars,  exclusive  of  costs ;  this  to  be 
made  appear  by  affidavit,  and  days  notice  to  the 

opposite  party,  or  their  counsel. .  Rule  as  to  affixlavits  to  be 
mutual. 

XIV. 

August  Term^  1801. 

Ordered^  That  counsellors  may  be  admitted  as  attorneys  in' 
this  Court,  on  taking  the  usual  oath. 

XV. 

Augu»t  Term,  1801. 

It  is  ordered.  That  in  every  cause  when  the  di^fendant  in  error 
fails  to  appear,  the  plaintiff  may  proceed  exmarte. 

XVI. 

February  Termi  1803. 

It  is  orderedj  That  where  the  writ  of  error  issues  within  thirty 
days  before  the  meeting  of  tie  Court,  the  defendant  is  at  liberty 
to  enter  his  appearance,  aad  proceed  to  trial ;  otherwise  the^eaus* 
must  be  continued. 


RT7LK8  OF  COCRT.  zi 

xvn. 

February  Term^  1803. 

In  an  cases  where  a  writ  of  error  shall  delay  the  prooeedfaiga 
«a  the  jadgment  of  the  Circuit  Coort,  and  shall  appear  to  have 
been  sued  oat  merely  for  dday,  damages  shall  be  awarded  at  the 
rate  of  ten  per  centam  per  annum,  on  the  amount  of  the  judg- 
ment. 

XVIII. 

February  Term^  1803. 

In  such  cases  where  there  exists  a  real  controversy,  the  dama- 
ges shall  be  only  at  the  rate  of  six  per  centum  per  annum.  In 
both  cases  the  interest  is  to  be  computed  as  part  of  the  damages. 

XIX. 

February  Term,  1806. 

All  causes,  the  records  of  which  shaH  be  delivered  to  the  clerk 
on  or  before  the  sixth  day  of  the  term,  shall  be  considered  as  for 
trial  in  the  course  of  that  term.  Where  the  record  shall  be  de- 
livered after  the  sixth  day  of  the  term,  either  party  will  be  enti- 
ded  to  a  continuance. 

'^.  XX. 

February  Term,  1806. 

In  all  cases  where  a  writ  of  error  shall  be  a  supersedeas  to  a 
judgment,  rendmd  in  any  Court  of  the  United  States,  (except 
that  for  the  District^  Columbia,)  at  least  thirty  days  previous  to 
the  commencement  onny  term  of  this  Court,  it  shall  be  the  duty 
of  the  plaintiff  in  error  tJIkdge  a  copy  of  the  record  with  the 
Clerk  of  this  Court,  withiiOTbe  first  six  days  of  the  term,  and  if  he 
shall  fail  so  to  do,  the  defendtiDt  in  error  shall  be  permitted,  af- 
terwards, to  lodge  a  copy  of  the  record  with  the  Clerk,  and  the 
cause  shall  stand  for  trial  in  like  manner  as  if  the  record  had  come 


XB    '  RULES  OF  COURT. 

up  within  the  first  six  days ;  or  he  may,  on  producing  a  certificate 
from  the  Clerk,  stating  the  canse,  and  that  a  writ  of  error  has 
been  sued  out,  which  operates  as  a  supersedeas  to  the  judgmenty 
have  the  said  writ  of  error  docketed  and  dismissed.  This  rule 
shall  apply  to  all  judgments  rendered  by  the  Court  for  the  Dis- 
trict of  Columbia,  at  any  time  prior  to  a  session  of  this  Court. 

XXI. 

February  Term,  1806. 

In  cases  not  put  to  issue  at  the  August  term,  it  shall  be  the  duty 
of  the  plaintiff  in  error,  if  errors  shall  not  have  been  assigned  in 
the  Court  below,  to  assign  them  in  this  Court,  at  the  commence- 
ment of  the  term,  or  so  soon  thereafter  as  the  record  shall  be 
filed  with  the  clerk,  and  the  cause  placed  on  the  docket ;  and  if 
he  shall  fail  to  do  so,  and  shall  also  fail  to  assign  them  when 
the  cause  shall  be  called  for  t,rial,  the  writ  of  error  may  be  dis- 
missed at  his  cost ;  and  if  the  defendant  shall  refuse  to  plead  to 
issue,  and  the  cause  shall  be  called  for  trial,  the  Court  may  pro- 
ceed to  hear  an  argument  on  the  part  of  the  plaintiff,  and  to  give 
judgment  according  to  the  right  of  the  cause. 

XXII. 

February  Term,  1808. 

Orderedy  That  all  parties  in  this  Court,  not  being  residejift  0f 
the  United  States,  shall  give  security  for  the  costs  accruing  in 
this  Court,  to  be  entered  on  the  record. 

XXIII. 

Feiruary  Term,  1808. 

Ordered,  Tliat  upon  the  Clerk  of  this  Court  producing  satis- 
factory evidence  by  afiidavit,  oir  tb£  acknowledgment  of  the 
parties,  or  their  sureties,  of  having  served  a  copy  of  the  bill  of 
costs,  due  by  them  respectively  ib  this  Court,  on  such  panics  or 
their  sureties,  an  attachment  &hall  issue  against  such  parties  or 
sureties  respectively,  to  compel  payment  of  the  said  costs. 
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XXIV. 

February  Term,  1810. 

Ordered^  That  upon  the  reversal  of  a  judgment  or  decree  of 
the  Circuit  Coart,  tBe  party  in  whose  favour  the  reversal  is,  shall 
recover  his  costs  in  the  Circuit  Court. 

XXV. 

February  Term,  1812. 

Ordered,  That  only  two  counsel  be  permitted  to  argue  for 
each  party,  plaintiff  and  defendant,  in  a  cause. 

xxvr. 

February  Term,  1812. 

There  having  been  two  associate  justices  of  the  Court  ap- 
pointed since  its  last  session ;  It  is  Ordered,  That  the  following 
allotment  be  made  of  the  Chief  Justice,  and  of  the  Associate 
Justices  of  the  said  Supreme  Court  among  the  Circuits,  agreeably 
to  the  act  of  Congress  in  such  case  made  and  provided,  and  that 
such  allotment  be  entered  or  ordered,  viz. 

w 

^r  the  first  Circuit— The  Honourable  Joseph  Story.  For 
the  flikond  Circuit — ^The  Honourable  Brockholst  Livingston. 
For  the  third  Circuit — The  Honourable  Bushrod  Washington. 
For  the  fourw  Circuit — ^The  Honourable  Gabriel  Du valL  For 
the  fifth  Circuit—The  Honourable  John  Marshall,  Ch.  J.  For 
the  sixth  Circuit — The  Honourable  William  Johnson.  For  the 
seventh  Circuit— 7The  i|Ionourable  Thomas  Todd. 

>JXVII. 

February  lUrw,  1816. 

It  is  Ordered  by  the  Court,  Tbiit  iu  all  cases  where  farther 
proof  is  ordered  by  the  Court,  the  depositions  which  shall  be 
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taken,  shall  be  by  a  coromission  to  be  issued  from  this  Court,  or 
from  any  Circuit  Court  of  the  United  States. 

XXVIIL 

Fdffmry  Term^  1817« 

Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of 
the  presiding  judge  in  any  Circuit  Court,  or  District  Court,  ex- 
ercising Circuit  Court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspected  in  the  Supreme  Court  upon  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe 
keeping,  transporting,  and  return  of  such  original  papers,  as  to 
faim  may  seem  proper,  and  this^Court  will  receive  and  consider 
such  original  papers  in  connection  with  the  transcript  of  the 
proceedings. 

XXIX, 

February  Term^  1817. 

In  all  cases  of  Admiralty  and  Maritime  Jurisdiction,  where 
new  evidence  shall  be  admissibit  in  thi^  Court,  the  evidence  by 
testimony  of  witnesses  shall  be  taken  under  a  commission  to  be 
issued  from  this  Court,  or  from  any  Circuit  Court  of  the  United 
States,  under  the  direction  of  any  judge  thereof;  and  no  Patch 
commission  shall  isst^  bat  upon  interrogatories  to  be  filed  by 
the  party  applying  for  the  commission,  and  notice  10  the  oppo- 
site party,  or  his  agent  or  attorney,  accompanied  with  a  copy 
of  the  interrogatories  so  filed,  to  file  cross  interrogatories  within 
twenty  days  from  the  service  of  such  notice.  Provided,  how- 
ever, that  nothing  in  this  rule  shall  prevent  any  party  from  giving 
oral  testimony  in  open  Court,  in  casjstf  where  by  law  it  is  admis- 
sible. 
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SUPREME  COURT  OF  THE  UNITED  STATES. 


ADMIRALTY. 

1»  CivU  Juriadidion  of  the  AdmiraUy. 
IL  Recmne  Seizures. 

III.  Admiralty  Practice. 

IV.  Crimind  Jurisdiction  of  the  AdndraUy. 

ADMIRALTY  I. 

CivU  Jurisdiction  cfthe  Admiralty, 

1.  Where  property  has  been  captured  as  prize,  no  action  lies 
at  common  law,  before  adjudication,  to  recover  the  same  ftm' 
any  person  in  whose  hands  it  is ;  but  the  cause  is  exclusively  'of 
Admiralty  jurisdiction.    Bingham  v.  Cabot y  3  DaU.  19. 

2.  Questions  of  prize  or  no  prize  are  exclusively  of  Admiralty 
jurisdiction.    lb, 

3.  An  Admiralty  Court  has  jurisdiction  to  sustain  a  libel  to 
carry  into  effect  the  decree  of  another  AdmiralQr  Court.  Pen* 
hattow  v.  Doanej  3  DaU.  54. 

4.  The  decree  of  a  Court  of  Admiralty,  in  renif  is  conclusive 
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upon  all  the  world ;  and  it  seems  that  in  a  suit  in  another  Court, 
of  Admiralty  to  carry  it  into  effect,  the  grounds  of  such  decree 
cannot  be  inquired  into,  nor  any  irregularity  in  the  exercise  of 
its  jurisdiction  noticed.     A. 

5.  The  trial  of  ships,  captured  as  prize  without  the  jurisdiction 
of  any  particular  country,  belongs  exclusively  to  the  Courts  of 
the  capturing  power,  where  the  ship  is  brought  within  its  donu- 
nions ;  and  all  qneMi^os  incident  thereto  are  exclusively  cognisa- 
ble in  the  same  Courts,  and  cannot  be  inquired  into  by  any  other 
tribunals.  United  States  v.  Peters^  3  DaU.  12h  Tcdbot  v.  Jan- 
senj  3  DaU.  133. 

Q.  Npp.  ^e  the  c^aptoi:^  in  sujch  ca$e  amenable  to  any  ^tbei: 
tribunal,  nor  liable  to  be  arrested  for  such  seizure  as  prize,  whe- 
ther the  captured  ship  be  belligerent  or  neutral.  lb,  VlnwMi'' 
hhj  1  Wheat.  238. 

?•  Nor  will  the  coming  of  the  capturing  or  captured  ship 
within  the  dominions  of.  ^  neut(^(  country,  entitle  its  Courts  to 
jurisdiction.    lb. 

8.  In  captures  between  belligerents^  the  captors,  immediately 
on  a  capture,  acquire  such  a  right  as  no  neutral  nation  can 
justly  impugn  or  destroy  ',  and,  therefore,  on  a  Itbel  for  salvage 
in  the  Courts  of  a  neutral  nation,  that  right  will  be  respected  in 
distributing  the  residue,  even  where  the  prize  had  been  found 
abandoned  at  sea..  M^Donnough  and  Dannery  v.  The  Mary 
Ford,  3  Dcdl.  188. 

9.  A  libel  for  a  forfeiture  for  exportation  of  arms,  &c.  contra- 
ry to  the  act  of  the  22d  of  May,  1794,  c.  33.  is  a  civil  cause  of 
a4ipii^{(Hy  Wd  maritime  jurisdiction,  and  the  process  is  of  the 
nf^fpre  pf  a  libel.  «n  rem*  The  United  States  v.  La  Vengeance, 
3JDalh  297.  J- 

10.  It.n^d  not  appear  expressly  in  terms  that  the  case  is  a 
^f^r  tnips9Ctipo,  to  bring  it  within  the  Admiralty  jurisdiction. 
It  is  sufficient  if  it  appear  by  reasonable  implication.     i&. 

II*  A  m^  replacement  of  her  force  by  a  French  privateer 
un^goAqg  Ciepiurs,  under  the  protection  of  the  19th  article  of 
the  FrencI)  treaty  of  1778,  is  not  such  a  material  augmentation 


of  iorce^  as  cut  be  ^A^  k  ^bffll^i^t  cM^  for  the  restittitiAi  of 
a  prhe  captored  by  faer.  MooAk  y.  The  PhdtBt  Ami 
3  i)all.  319. 

12.  A  libel  for  a  forfSitoVe  under  the  slave  trade  dci  of  tbe  33d 
of  March,  1794,  c.  11.  is  a  cttuse  of  admiralty  and  maritltne 
jni^sdictioD.  IMted  States  v.  The  Sdly  of  Naif  Mi  2  OrttMki 
406. 

13.  Courts  of  Admiralty  possess,  in  virtae  of  th^lr  geiieril 
jurisdiction,  the  pOwer  to  decree  a  sale  of  a  shi^  and  car^  itf 
their  custody.  It  is  an  incident  to  the  possession  of  the  canW* 
Jennit^  v.  Canon^  4  Cranch^  2. 

14.  The  District  Courts  of  the  t/nited  States  are  Courts  of 
Admiralty,  and  as  no  law  has  regulated  their  prtictice,  tliey  (>ro- 
ceed  according  to  the  general  rdles  of  the  Admiralty.    lb* 

15.  A  bottomry  bond,  made  by  the  master,  vests  n6  absofute 

« 

indefeasible  interest  in  the  ship,  but  gives  a  claim  upon  her  which 
may  be  enforced  in  the  admiralty.  Blaine  v.  The  CAarles  Car-- 
ter,  4  Cfxtiich,  328. 

16.  In  the  case  of  bottomry  bond,  executed  by  an  owner  in 
the  place  of  his  residence,  the  satne  reason  does  not  exist  for 
jiving  an  implied  Admiralty  claim  ;  for  the  owner  may  ejcecute 
an  express  mortgage.    lb. 

17.  There  is  strong  reason  to  contend,  that  the  claim  of  bot« 
tomry  interest  shall  be  preferred  to  every  other  for  the  voyage 
on  which  the  bottomry  is  founded,  except  seamen's  wages.'  lb. 

18.  If  the  owner  of  a  bottomry  bond  suffer  the  shifi  to  mak^ 
several  voyages  without  a5sertii!i^  his  lien,'  and  executions  are 
levied  on  the  ship  by  other  creditors,  the  right  to  enforce  the 
bottomry  bond  on  the  ship  is  gone  by  such  laches.    A.  '  ' 

19.  All  seizures,  under  laws  of  impost;  navigation  or  trade  of 
the  United  States,  where  the  seizures  are  made  in  waters  naxiga* 
ble  from  the  sea  by  vessels  often  or  more  tons  burtlibn,  are  civil 
causes  of  admiralty  and  maritime  jurisdiction ;  and  under  the 
jndidary  act  of  24th'of  September,  1789,  (j.  26.  are  triable  With- 
out  a  jury.  United  States  v.  The'Betseyy  ^'C  4  CraHch[  iisi 
Whdan  V.  United  States,  7  Cranch,  112.  "^ 
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)  S0«  It  is  the  pl£iGe  of  sf^are,  and  not  of  committing  the  of- 
fence, that  decides  th^/  jurisdiction,  by  the  act  of  1789,  c,  20* 
United  States  v.  The  Betsey^  4  Cranch^  443.  Keene  v.  United 
States;  B  Cranch,  304*     TheAnn,  9  Crattch^  289. 

'21.  If  a  seizure  for  a  punicipal  forfeiture  be  within  the  terri- 
torial jurisdiction  of  a  foreign  power,  the  Admiralty  may  pro- 
ceed on  such  seizure,  and  enforce  the  forfeiture ;  for  the  violation 
of  the  forqign  territorial  Jurisdiction  is,  merely  a  question  be- 
tween, th^  governments.  The  Richmond  v.  United  States^ 
9  Crcmhf  71. 

22.  In  order  to  institute  and  perfect  pi;oceediogs  in  reniy  in  the 
A4miraHy,  the  tiling  shouhl  be  actually  or  constructively  within 
the  repcfa*  of  the  Court.  ;  It  b  acti^cdly  within  its  possession  when 
it  is  submitted  to  the  prxjicess  of  the  Court ;  it  is  constructively  so 
vfhen  by  a  seizure  it  is  held  to  a^ertain  and  enforce  a  right  of  for- 
ieitore,  which  can  alone  be  decided  by  a  judicial  decree  i»  rem. 
The  wj»n,  9  Crmtth,  289, 

23.  Under  the  judiciary  act  of  the  24th  of  September,  1789,  c. 
20.  the  Admiralty  jurisdiction  dfthe  District  Courts^in  eases  of 
seizures  for  forfeitures,  does  not  attach  until  after  a  seizure  made ; 
for  .it  is  the  seizure  which  .decides  the  forum  of  trial.  If  so, 
there  must  be  a  good  subsisting  seizure  at  the  time  when  the 
libel  is  filed.  If  the  seizure  be  e^^pliciUy  abandoned,  and  the 
property  be  restored  by  the  party  who  made  the  seizure,-  before 
any  proceedings  had,  all  rights  under  the  seizure  are  gone.  Al- 
though judicial  jurisdi9tion  once  attached,  it  is  devested  by  such 
l^andonment,  and  cannot  h^  rei^tated  but  by  ^  new  seizure.  lb. 

.24.  But  a  tortious  ouster  of  possession,,  pr  /raudulent  rescue, 
or  fraudulent  relinquishment,  after  a  seizure,  will  not  (it  ^qems) 
devest  jurisdiction.    Jb.,  . 

25.  Material  jipen  and  oUiers  who  furnish  supplies  to  a  foreign 
ship,  have  a  lien  on  th^  ship^  and  may  proceed  in  the  Admiralty 
to  enforce  that  lien.   .  j^Ae  durora^  1  Wheat.  96. 

26.  The  question,  lyhether  a  seizure  for  a.for&iture,  under  the 
laws  of  ^he  United  Sti|tes,*i8  rightful  or  not,  cannot  be  decided 
in  any  State  Court,  but  belongs  exclusively  to  the  AdmiralQr 
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Courts  of  the  United  States;  and  tbdr  decrees  ave  final  on  the 
question.  Slocum  y.  Mayherry^  2  Wheat.  1.  QtUton  v.  Hoyt^ 
3  Whtai.  246. 

27.  When  a  senure  is  made  for  a  forfeitnre,  no  State  aotho* 
rity  has  a  right  to  interfere  or  take  possession  of  the  tiling  seived, 
and  prevent  the  exercise  of  exclusive  jnrisdicdon  by  the  Courts 
of  the  United  States..    Slocim  v.  Mayberry,  2  tVheai.  I. 

28.  No  replevin,  or  other  State  process,  lies  to  take  property 
so  seiied  out  of  the  custody  of  tiie  seiung  officer,  or  of  the  Court 
having  cognizance  of  the  cause;  and  if  the.  property  be  wrong- 
fully withdrawn,  the  Federal  Court  may  enforce  a  redelivery  of 
it  by  attachment,  or  other  summary  process,  against  the  parties 
who  shall  devest  the  possession.    Ik* 

29.  If  after  a  revenue  seizure  the  seizing  officer  refuse  to  insti- 
tute proceedings  to  ascertain  the  forfeiture,  the  Court  having 
cognizance  of  the  cause  may  compel  the  officer  to  proceed  to 
adjudication,  or  to  abandon  the  seizure.    !&• 

30.  If  a  seizure  be  wrongful,  the  party  injured  may,  at  his 
election,  sue  for  damages  at  common  law  aAer  the  Admiralty 
proceedings  are  ended }  or  may  proceed  by  libel  or  claim  in  the 
Admiralty  for  damages  for  the  illegal  seizure.    Ib» 

31.  Where  a  case  of  civil  salvage  has  occurred,  and  the  cargo 
been  sold  by  order  of  Court,  after  the  salvage  claim  is  deter- 
mined, the  owners  of  the  ship,  if  they  have  a  claim  for  general 
average  or  freight  against  the  proceeds,  may  apply  to  the  Court 
by  libel  and  petition,  and  have  the  claim  adjudicated,  and  the 
proceeds  held  liable  therefor.     Tfie  Syba,  4  Wheat.  98. 

32.  The  Admiralty  possesses  a  general  jurisdiction  in  cases  of 
suits  by  material  men  in  rem  and  in  personam.  The  General 
Smith,  4  Wheat.  438. 

33.  A  suit  in  pertonam  is  always  maintainable.  But  where 
the  proceeding  is  in  rem,  to  enforce  a  specific  lien  for  material 
men,  it  is  incumbent  on  the  plaintifi"  to  establish  the  existence  of 
such  lien  in  the  particular  case.    lb. 

34.  Where  repairs  have  been  made,  or  necessaries  furnished 
to  9,  foreign  ship,  or  to  a  ship  in  the  ports  of  a  State  to  which  she 
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ddes  DM  belong,  the  g^flenJ  ^aritiMe  law  gtir^s  a  lieii  oti  tbe 
ship  as  security,  and  the  party  may  maintain  a  siiit  in  the  Admi- 
ralty to  enforce  bis  rigbt.    lb* 

36.  Bttt  as  to  repairs  and  necessaries  in  the  port  or  Stat6  to 
^Mcb  the  ship  bdonge,  the  case  is  governed  altogether  by  the 
heal  law  of  the  State,  and  no  lien  is  implied,  unless  by  that  laW. 
Bat  if  the  local  law  gives  a  lien,  it  may  be  enforced  in  the  Ad- 
miraliy*    lb. 

36.  By  the  commoii  law,  material  men  fiimishing  repairs  to  a 
domestic  ship,  have  no  particnla^  lien  on  die  ship  for  th«r  de- 
mands,   lb. 

37.  This  is  aho  the  case  in  Maryland ;  and,  therefore,  no  suit 
in  rem  lies  in  the  Admiralty  in  that  State  to  sustain  a  claim  against 
the  ship  by  material  men.     lb. 

38.  But  they  might  there  maintain  a  suit  in  personam  in  the 
Admiralty-    lb.  ' 

39.  A  shipwright,  who  takes  a  ship  in  possession  to  repair  it, 
is  not  bound  to  part  with  the  possession  until  paid  for  the  repairs ; 
but  if  he  parts  with  the  possession  of  a  domestic  ship,  or  works 
upon  it  without  taking  possession,  he  has^  no  lien  upon  the  ship* 
for  his  pay.    lb. 

ADMIRALTY  11. 

Revenue  Seizures. 

40.  In  a  prosecution  in  the  Admiralty,  against  a  vessel,  for  ik 
violation  of  the  laws  of  the  United  States,  it  is  not  necessary  to 
adduce  positive  evidence  of  the  identity  of  the  vessel,  if  there  be 
strong  circumstances  justifying  the  presumption.  The  Jane  v. 
United  States^  7  Crandif  363. 

41.  In  a  libel  for  a  seizure,  it  is  not  necessary  to  state  any 
fact,  which  constitutes  the  defence  of  the  claimant,  or  a  ground 
of  exception  to  the  operation  of  a  law  on  which  the  libel  is 
ibnnded.     TAe  .^tuiwa  v.  United  States^  7  Oanchj  382. 

42.  An  information  in  the  Admiralty,  for  a  forfeiture,  mdst 
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co^taia  a  BH^tantial  alateiaait  of  tbe  oflEence.  A  general  re- 
ference to  the  proTirions  of  a  statnte  is  not  sofficient  If  the  it^ 
formalioa  he  detective  up  thege  ret peots,  tbe  defect  is  not  cofed 
by  evi4ei9P9  of  tkfi  ftots  whtcb  ought  to  have  been  averred,  for 
t)tf  decree  mux  ho  according  to  the  a2Ief«tfJoii#,  as  well  as  the 
proofr.  The  Happei  v.  United  Siate$,  7  Crandk,  968.  !I%e  Ctt- 
r^llinev.  Unkfii  ^atet,  1  Crmi^  406.    Th^Samnd,  iWhe^t.O. 

43,  Bat  tecfafucal  niceties  of  the  common  law,  as  to  informa* 
tiqps,  whicb  are  na(  important  in  themselves,  and  stand  only  on 
precedents,  are  not  regarded  in  admiralty  informations*  The 
HoppetY.  United  States,  7  Cranch^  389.  The  Samuel^  1  Wheat.9. 

44.  It  is  sufficient  if  |he  offence  be  so  set  forth  in  the  informa- 
tion, that  if  true,  the  case  is  within  the  statute*  The  Samuelf 
1  Wheat.  9. 

46.  A  party  who  offers  an  excuse  for  a  violation  of  a  statute, 
qpoq  wbick  a  seizure  has  b^eo  made  for  a  forfeiture  in  tbe  Admi- 
ralty, mja^  make  ^nt  the  tit  mofor^  under  which  he  shelters  faim^ 
8el(  so  as  to  leave  no  reasonable  doubt  of  bis  innocence*  Cir<^ 
QunmsMpces  will  sometimes  outweigh  positive  testimony.  The 
Struggle  V.  United  Statee,  9  Cranehj  71. 

46;  Where,  in  an  Admiralty  cause,  on  a  seisure,  tbe  evidence 
is  so  contradictory  or  amb^ons,  that  tbe  Supreme  Court  finds  a 
dfjcisipii  difficult,  h  will  order  the  cause  to  farther  proof.  3^ 
ifltmue/,  1  Wheat.  9. 

47.  A  libel  on  a  seizure  in  tbe  Admiralty,  in  its  terms  and  in. 
its  Qss^nce,  is  an  information ;  and  tbe  word  **  information'^ 
is,iK>t  exi;lfmvely  applicable  to  comnion  law  proceedings.    lb. 

48.  In  reveniie,  or  laslance  causes,  tbe  Circuit  Court  may^ 
mppa  appeal,  allow  tbe  introduction  of  a  new  allegation  into  4he 
information,  by  way  of  amendment.     The  Edward^    1  Wheats 

291. 

49.  Wbere,  in  asMure  cause,  tbe  property  was  delivered  on 
bail,  00  apprajaemeott  and  tbe  decree  condemning  it  was  affirm- 
ed by  tbe  Supretpe  Courts  it  was  ordered,  that  damages  should 
be  allowed  at  the  rate  of  six  per  cent,  on  the  amount  of  the  ap* 
pjnused  value  of  tbe  property^  banning  tbe  interest  from  tb^ 
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date  of  the  decree  of  condemnation  in  the  District  Go^.     The 
Diana»  3  Wheaf.  58. 

50.  In  a  seisore  revenue  cause,  a  witness  bflkred  to  be  exa- 
mined, viva  vQce^  in  tbe  Supreme  Court,  was  ordered  to  have  Ms 
deposition  taken  under  a  commission  out  of  Court  7%e  5<t* 
muel,  3  Whe4a.  77. 

51.  Where  a  cause  was  ordered  to  farther  proof,  and  on  the 
farther  proof  restitution  was  decreed  in  a  seizure  cause,  the  Su- 
preme Court  ordered  a  certificate  of  probable  cause  of  seizure. 
The  San  Ptdnn,  ^  Wheat.  78. 

ADMIRALTY  III. 

Admiralty  Practice. 

SSU  An  Admiralty  suit  being  in  rem,  is  not  abated  by  the  death 
of  one  of  the  parties.    PenhdUow  v.  Doane^  3  DaU,  54» 

53.  If  there  be  a  joint  Admiralty  suit  against  several  persons^ 
yet  the  decree  may,  if  equity  require  it,  be  against  them  several** 
ly,  or  the  damages  be  apportioned.     lb*     * 

54.  An  appeal  from  the  decree  of  a  Court  in  an  Admiralty 
auit,  suspends  tbe  operation  of  tbe  decree.    P), 

55.  .On  appeals  in  Admiralty  causes,  the^  decree  will  not  be 
examined,  unless  so  far  as  respects  the  party  appealing.  JIPDo- 
nough  y.  Dannery^  3  DaU.  188. 

56.  A  prise  agent  who  sells  a  captured  cargo  after  notice  of  a 
libel  pending  for  restitution,  is  answerable  for  the  proceeds  re* 
ceived  by  him,  but  no  farther ;  although  he  has,  after  such  notice, 
pai4  over  such  proceeds  to  the  captors.  HSU  v.  Ross^  3  DcU. 
331. 

57.  Where,  in  an  Admiralty  suit  instituted  against  partners,  one 
entities  his  plea  for  all  the  partners,  and  the  proctor  appears  for 
all  of  them,  this  is  a  sufficient  appearance  of  all  the  partners.  lb. 

58.  The  right  of  seizing  and  bringing  in  a  vessel  for  farther 
ezaimination,  do^  not  authorize  or  excuse  any  spoliation  or 
damage  done  to  the  property ;  but  the  captors  proceed  at  their 


l^ml,  iod  8ie  IbUe  for  aH  (dba  coweqiieiil  hyafy  rad  loss.    Del 
Cd  V.  i^moU,  3  Datt.  383. 

£0.  Tbe  owners  q(  priTaioers  are  respoBsiblA  fi>r  the  coiuhpct 
of  tbw  agents;  Ae  oficerB  and  erew  of  Ibe  privateer,  to  all  (ha 
world ;  and  the  measure  of  that  nespomil^y  is  tbe  fall  value 
of  tbe  property  injared  or  destroyed.    A* 

60.  Quttrey  Whether  other  prise  property  caplored  by  the 
sane  captors  may  be  attached  in  the  Admiraky,  to  secure  an  io* 
demnily  for  iiynries  by  a  privateer  i  At  all  events,  the  irrega* 
larity,  if  any,  is  cared  by  tbe  consent  of  the  captors,  that  such 
prise  property  may  be  sold,  and  4he  proceeds  applied  to  tliat 
purpose.    lb. 

61.  On  a  Whd  for  an  illegal  seisare  on  the  high  seas,  if  dama- 
ges be  awarded  in  the  Circuit  Court,  on  an  account  taken  there, 
and  it  be  not  exceptionable  on  its  face,  and  has  not  been  except* 
ed  to  by  counsel  before  that  Court,  the  Sapreme  Court  will  not 
receitre  any  objectioQ  lo  it.    lAtde  t.  BarremBf  2  Cranch,  170. 

63.  ^mare.  Whether  probable  cause  will  excuse  a  seisure,  on 
llie  Ugh  seas,  fin*  a  munidpal  forfeiture  f    lb. 

63.  A  libel  may  be  nMuntained  in  tbe  Admiralty  for  damages 
for  an  illegal  seisare  at  sea  :  and  it  is  no  excuse  for  restitution 
in  valae,  that  after  such  seizure,  the  vessel  was  taken  by  a  supe- 
rior force  out  of  the  setsor's  possession ;  for  the  owner  is  no< 
boond  to  resort  to  the  receptors,  but  may  abandon,  and  hold  the 
orif^al  seixors  liable  for  the  whole  loss.  Matey  v.  Shattuck^ 
3  Craaeft^  468, 

64.  In  estimatii^  damages  in  snch  a  case,  the  premium  of  in- 
surance, if  any  is  paid,  is  a  proper  item  of  charge,  but  aot  othec- 
ime.  So,  the  ootfils  of  the  vessel,  and  advance  wages  paid  to 
the  crew.    lb. 

65.  In  all  proceedings  tn  ren^  tbe  Admiralty  has  a  right  to  order 
the  ihiog  to  he  taken  into  the  custody  of  the  law,  and  it  is  to  be 
presuoKd  to  be  in  the  custody  of  the  law,  unless  the  contrary 
appears.    Jmasngs  v.  Carsofty  4  Cranch^  2. 

66.  By  the  practice  of  the  AdaairalQr,  a  vessel,  when  libelled, 
is  placed  under  the  absahne  oontrol  of  the  Court    lb. 
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rorfeiture  to  fhe  gov^nmefity  god  if  the  govtnuBMDt  ad«pt  hk 
seizare,  and  the  properly  be  coademned,  be  is  justified ;  othef^ 
wise  not    Hoyt  v.  GeUton^  3  Wheat.  246« 

84*  An  infimoatioD  for  a  foffeitiire^  aadtr  the  statate  of  Ben- 
trality  of  llM^  c*  50.  need  aot  state  the  person  or  Stale  by  name 
•against  whom  the  drip  was  iHed  oat  to  cmise.    lb. 

85.  An  information  for  a  forfeitare  sbonU  nol  only  state  Ibe 
focts  of  forlbkare^  bat  also  stale  that  timeby  it  bsc— c  forfeilp 
tKiy-and  was  seised  as  sack.    lb* 

86%  On  an  IHegal  seiaorei  Ibe  original  wrong  do»ni  tmaay  be 
made  respoosltrfe  beyond  die  loss  actually  sustained  in  a  case  of 
grtfss  aw)  wanion  outrage ;  bnt  the  owners  ofihe  prHraleer,  who 
are  only  eonstractfvely  ttaUe^  are  not  bound  to  tfae  extant  of 
Tindictive  damages.     T%e  AwiMe  Nmc),  3  Whmt.  54A. 

87.  If  the  cai^,  in  case  of  a  toMioas  seiaare,  ht  deteriorated 
by  any  cause  not  occasioned  by  the  fault  of  the  seiiorsy  it  is  not  a 
^sabject  of  damages  to  be  allowed  to  the  libeUant    lb. 

88*  Tfae  p»ebablc  psolits  of  an  unfinished  voyage  aibvd  no 
rule  to  estimate  damages  to  ease  of  a  marine  ireqiasB;  and  sndi 
an  item  is  to  be  rrjeoted.  3%e  AmiMe  JVoaiy,  3  Wkmt.  548. 
iMAmitkid  de  Rmi^  5  Wheat.  384. 

89.  The  prime  cost  or  value  of  the  property  lost,  at  the  time 
*  of  the  lom,  and  in  case  of  an  injavy  merely,  Ibe  dimiautioii  in 

value  by  reason  of  the  injuiy,  with  interest  upon  the  vafaatsosii 
-  afford  the  tme  measure  of  eslimatiag  damages  in  caaes  of  marine 
trespass.     The  Amiabh  AWncy,  3  ITAeatf.  546. 

90.  The  commissions  of  a  supercargo  are  not  a  proper  ileti 
-of  loss  ioi^ase  of  a  marine  trespassi  if  not  loti  by  any  act  of  tbe 

captors.    /6. 
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CrMMl  Jnriiiktum  of  ike  Mmiinikf[. 


91.  £  JMMt,  thai  the  3d  «rt  of  ike  comtitittioii,  which  de» 
eltraif  tfaftt  ^*  the  jodittai  power  shall  extend  to  aU  ea$u  of  ui- 
minbjf  tmd.  meantime  jariadieiioii/'  tvste  in  the  Comrtt  of  the 
Uaited  States  exclusive  jorisdictioo  of  svdi  cases,  and  that  a 
aMwder  ciOMUtted  where  the  tide  ehbe  and  flows,  thoagh  wilhia 
the  walm  of  a  particolar  State  of  the  Uaion,  is  a  case  of  ada»- 
lakjr  and  anifiiiaie  jaristfidioB*  The  Umkd  Siokt  ▼•  Bcaoiis, 
S  VkeaL  896.  SSBw 

92.  Bnx  Congress  has  not  so  exercised  the  power  ibas  grsnied, 
as  to  ooaftr  on  ifaeCotMis  of  the  United  Stoles  jiviidktion  of 
soeh  a  mordor.    /&. 

93.  A  ffobberjr  eoaantted  on  the  high  seas  is  fHimcy  ander 
the  act  of  1790^  c*  36*  s*  8.  altfaoogb  sach  robheiy,  if  coaiinitted 
on  land,  woald  not,  by  the  laws  of  the  United  States,  be  punish- 
achle  with  death;  and  the  Courts  of  the  Unittd  States  have  jurie* 
diction  of  such  robbery  and  piracy.  •  The  Umkd  SUxtee  v*  Pidmet, 
3  Wheat.  310.  3a». 

94.  The  erne  of  robbery,  comnutted  by  a  person  who  is  not 
a  eitiiaii  of  the  United  States,  on  the  high  seas,  on  board  a  yes- 
stl  heloBgiag  ezclosively  to  foreigners,  is  not  piracy  under  the 
act  of  1790,  c.  36. ;  and  is  not  pwnshable  under  that  act  in  the 
GoiMts  of  the  United  Stales.    lb. 

96.  Hie  Courts  of  the  United  States  hate  no  jarisdiclion  under 
tiM  act  of  1790,  c.  36.  of  manslaughter,  committed  by  the  master 
upon  one  of  the  seamen,  on  board  a  merchant  vessel  of  the  United 
States,  lying  in  the  rirer  Tigris,  in  the  empire  of  China,  35  miles 
above  its  month,  off  Wampoa,  about  100  miles  from  the  shore,  in 
four  and  a  half  fathoms  water,  and  below  low  water  marh;  the  1 2lh 
sec.  of  the  act  being  confined  to  manslaughter  on  the  high  teas. 
Ufdied  Staiee  v.  WOAerger,  5  Wheat.  76. 93. 

96.  The  act  of  1790,  c.  36.  s.  8.  extends  to  all  persons,  on 
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board  all  vessels,  who  throw  off  their  allegmnoe  by  emistng 
piratically,  and  cofmnitling  piracy  oa  other  vessels*  The  Uni* 
ted  SuUes  v.  Klintock,  5  Wheat.  144.  149.  UniUd  States  v. 
Furlong,  lb.  162.  184.  192.  The  UwiM  Staies  v.  Holmes,  lb. 
412.  416. 

97.  In  sofib  a  case,  where,  by  the  eindence  foond  on  board,  the 
vessel  does  not  appear  to  be  saiihBg  tmder  the  authority  of  any 
parlieular  nation,  the  bnrcheu  of  proof  «f  the  nationsl  charactar 
of  the  vessel  is  thrown  on  the  prisoner.    R. 

9B;  Under  the  sane  act,  if  the  ofieoce  be  conuiittad  on  board 
^f  a  foreign  vessel  by  a  citizen  of  the  United  States;  or  on  board 
a  vessel  of  the  United  Sutes  by  'a  foreigaer ;  or  by  a  ckisen  or 
fbreigner  on  board  a  piratical  vessel ;  the  offence  is  equally  cog- 
nitable  by  the  Courts  of  the  United  States :  And  it  makes  no 
difference,  whether  the  ofl^ce  was  oonmilled  on  board  of  a 
vessel  or  in  the  sea,  as  by  throwing  the  deceased  overboard  aad 
'  drowning  htm,  or  by  shooting  him  when  in  the  sea^  though  he 
was  not  thrown  overboard.  The  UnUed  iSMet  v.  Holmes, 
S  Wheat.  412.  416. 

99.  A  vesed  lying  in  tlie  open  road«slead  of  a  foreigtt  oooor 
try  is  upon  **  the  high  seas,V  wHbiu  the  act  of  1790,  c  36*  s.  8. 
TAe  United  States  v.  Furlong,  5  Wheai.  200. 

100.  The  act  of  the  3d  of  March,  1819,  c.  76.  s.  S6.  which 
provides,  *Uhat  if  any  person  or  persons  whatsoever,  shall,  apoB 
the  high  seas,  commit  the  crime  of  pi'racy,  as  itemed  by  the  Usso 
of  nations,**  be.  '^  every  such  offender  or  offenders  shall,  upon 
conviction  thereof,"  be.  ^'  be  punished  with  death,"  is  a  cosMti- 
tutional  de6nition  of  the  crime  of  piracy ;  that  crime  being  de- 
fined by  the  writers  on  the  law  of  nations  with  reasonable  cer- 
tainty.    TAe  United  States  v.  Smith,  6  Wheai.  1£8. 160. 

101.  Robbery,  or  forcible  depredation  upon  the  sea,  aiMie 
furandi,  is  piracy,  by  the  law  of  nations,  and  by  the  act  of  Con- 
gress,   lb.     The  United  States  v.  Furlong  etal.B  Wheat.  164. 
184. 

102.  The  8th  section  of  the  act  of  1790,  c.  36.  is  not  re- 
pealed by  the  act  of  the  3d  of  March,  1819,  c.  76»  to  protect 
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tbe  tomtaaeree  of  the  United  Stutes,  and  ponisb  die  crime  of 
piracy.     The  United  ^atei  v.  I\ifUngetal.  6  WUat.  184. 182. 

103.  Id  an  indictoieot  for  a  piratical  nnirder,  (under  the  act 
of  1790,  c.  36.)  it  is  not  oeceMary  that  it  should  allege  the 
prisoner  to  be  a  citizen  of  the  United  States,  nor  that  the  crime 
was  commiited  on  board  a  vessel  belonging  to  citizens  of  the 
United  States ;  but  it  is  sufficient  to  charge  it  as  committed  from 
on  board  sacb  a.  vessel  by  a  mariner  sailing  on  board  such  a  ves- 
sel   lb.  194. 

104.  The  vrords,.  "  out  of  the  jurisdiction  of  any  particular 
State,"  in  the  act  of  1790,  c.  36.  8.8.  are  construed  to  mean  out 
of  the  jurisdiction  of  any  particular  State  cfihe  Union*  lb,  200. 

105.  A  commission  issued  by  a  person  claiming  to  be  the 
officer  of  a  republic  whose  existence,  de  facio  or  de  jure^  is  un« 
acknowledged  by  the  United  States,  will  not  authorize  captures 
atsea«     The  Untied  States  v.  KUniock,  5  Wheat.  144.  149. 

106.  QiMere,  Whether  a  person,  acting  with  good  faith  under 
such  a  commission,  is  guilty  of  piracy  i    lb. 

107.  However  this  may  be,  in  general,  under  the  peculiar  cir* 
eamstances  of  a  case,  showing  that  tbe  seizure  was  made,  not 
jftre  beHit  but  animo  Jurandif  the  commission  will  not  exempt  the 
offender  from  the  charge  of  piracy.    /6. 

106.  A  citisen  of  tbe  United  States  fitUng  out  a  vessel  in  a 
port  of  .the  United  States,  to  cruise  against  a  power  in  amity  with 
the  United  Stales,  is  not  protected  by  a  foreign  commission  from 
punishment  for  any  offence  committed  against  the  property  ofdti' 
xens  of  the  United  States.  The  United  States  v.  Furlong, 
6  Wheat.  201. 

109.  On  an  indictment  for  piracy,  the  jury  may  find  the  na- 
tional character  of  a  vessel  upon  such  evidence  as  will  satisfy 
their  minds,  without  the  certificate  of  registry,  or  other  docu- 
mentary evidence,  being  produced,  and  without  proof  of  their  hav- 
ing been  on  board*    /6. 

110.  Cach  count  in  an  indictment  is  a  distinct  substantive 
charge ;  and  if  the  verdict  conform  to  any  one  of  the  counts, 
which  in  itaelf  will  support  tbe  verdict,  it  is  sufficient.    Thus 
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mhtre^  id  an  indicUneat  for  pifai^,  there  were. two  conotf,  Ibt 
one  Gbargiog  tine  offence  as  coowUted  ob  the  bigh  seas,  the 
Giber  in  a  baveo,  basia,  or  bayi  a  general  verdict  of  guUty  may 
be  sustained.  The  United  States  v«  Furhmg  eid,  S  Wheat. 
)84.  201. 

Et  vide  CoNSTiTPTiOHAi^  Law  V. 

COUBTS  OF  TBS  UnITBD  StATCS. 

Prize. 

SaIiYAGB* 

Shitpino. 

StATUTBS  OF  THB  UnITED  StaTCS^ 


AGREEMENT. 

I.  (A)  Differeaxt  ^edes  of  ctmtractt.    (B)  fVhai  tonstiiuiee 
oa  ctgreemen^.     (C)  Camirudum  cf  pmrtictdar  agree^ 
menu. 
U.  (A)  Jigreew^eati  by  public  agents*    (B)  JigreemeBts  bypri* 

vaU  agents. 
HI.  dmstderaHon.    (A)    Whait  is  a  s^fieimt  considerathn. 

(B)  tHegal  consideration. 
IV «  Wh4U  renders  an  agreement  void. 
V.  Extif^vishment  of  a  contract. 

AGREEMENT  L 

(A)  Different  specief,  of  contracts. 

1.  A  contract  b  a  compact  between  two  or  more  iodividaals, 
and  is  eitber  execntory  or  executed.  Fletcher  v.  Pedc^  6  Crunch^ 
97. 136. 

2.  An  executory  contract  is  one  io  wbicb  a  party  binds  him- 
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self  to  do,  or  not  to  do,  a  particular  thing.    Fletcher  v.  Peck^ 
6  Crouch,  87. 136.   Sturges  v.  Crawnimhield,  4  Wheat.  122. 197. 

3.  A  contract  executed  is  one  in  which  the  object  of  the  con*- 
tract  is  performed;  and  this  differs  in  nothing  from  a  grant 
Fktdier  v.  Peck,  6  Cranch,  87*  136. 

(B)   What  constitutes  an  agreement. 

4.  An  offer  of  a  bargain,  by  one  person  to  another,  imposes 
no  obligation  upon  the  former,  unless  it  is  accepted  by  the  lat- 
ter according  to  the  terms  on  which  the  offer  was  made.  Any 
qualification  of,  or  departure  from,  those  terms,  invalidates  the 
offer,  unless  the  same  be  agreed  to  by  the  party  who  made  it. 
EUasM  V.  Henshaw,  4  Wheat.  225. 

5.  Where  A.  offered  to  purchase  of  B.  two  or  three  hundred 
barrels  of  flour,  to  be  delivered  at  Georgetown,  (District  of  Co- 
lumbia,) by  the  first  water,  and  to  pay  for  the  same  nine  dollars 
fifty  cents  per  barrel ;  and  to  the  letter,  containing  this  offer,  re« 
quired  an  answer  by  the  return  of  the  wagon  by  which  the  letter 
was  sent.  This  wagon  was  at  that  time  in  the  service  of  B., 
and  employed  by  him  in  conveying  flour  from  his  mill  to  Har^ 
per^s  Ferry,  near  to  which  place  A.  then  was.  His  offer  was  ac- 
cepted by  B.,  in  a  letter  sent  by  the  first  regular  mail  to  Oeorge- 
toum,  and  received  by  A.  at  that  place ;  but  no  answer  was  ever 
sent  to  Harper*s  Ferry.  Held,  that  this  acceptance,  communi- 
cated at  a  place  different  from  that  indicated  by  A.,  imposed  no 
obligation  binding  upon  him.     lb* 

(C)  Construction  of  particular  agreements. 

6.  B.,  in  Philadelphia,  agreed  to  pay  to  A.'s  agent  170,000 
guilders,  in  Amsterdam,  on  the  l^t  of  March  ;  and  if  he  should 
fail  so  to  do,  then  to  repay  to  A.  ihe  value  of  the  said  guilders, 
at  the  rate  of  exchange  current  in  Philadelphia,  at  the  time  de- 
mand of  payment  should  be  made,  together  with  damages  at  the 
rate  of  20  per  cent.,  in  the  same  manner  as  if  bills  of  exchange 
had  been  drawn  for  said  sum,  and  they  had  been  returned  pro- 
tested for  nonpayment,  and  lawful  interest  for  any  delay  of  pay- 
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ment  which  might  take  place  aAer  the  demand*  B.  paid  tb» 
170,060  guilders  ill  Amsterdam  to  the  agent  of  A.,  on  the  13A 
of  May ^  instead  of  the  1st  of  March.  HMj  that  A*  was  noten«* 
titled  to  the  20  per  cent  damages,  but  nught,  in  a  suit  upon  the 
bond  given  to  perform  the  contract,  recover  interest  on  tht 
170,000  guilders  from  the  1st  of  March  to  the  13th  of  May. 
United  States  v.  Crumey,  4  Cranch^  333*  341. 

7.  The  acceptance,  in  the  above  case,  of  any  part  ofibe  sum 
doe  in  Amsterdam,  on  a  day  subsequent  to  that  stipalated  in  the 
contract,  was  a  waiver  of  the  claim  to  20  per  cent*  damages  ia 
Philadelphia  on  the  sum  so  accepted,  for  that  sum  conM  not  be 
demanded  in  Philadelphia.  But  in  waiving  those  damages,  the 
obligee  did  not  relinquish  that  right  to  interest  which  is  attached 
to  all  contracts  for  the  payment  of  money,  which  was  only  dis- 
placed by  the  agreement  to  receive  a  larger  sam  in  damages,  and 
which  a  mere  tacit  implied  waiver  of  those  damages  might  rei»- 
state*    Ib» 

AGREEMENT  II. 

(A)  Agreements  by  public  agents.      (B)  Agreements  by  prieaie 

agents. 

(A)  Agreements  by  public  agents* 

8.  A  foreign  consul  is  not  responsible  in  an  action  on  a  con** 
tract  made  by  him  on  account  of  his  government.  Janes  v.  JLe 
Tombcj  3  DaH.  384. 

9.  A  public  agent  of  the  United  States'  government,  contract- 
ing for  the  use  of  the  government,  is  not  personally  liable,  even 
though  the  contract  be  under  his  private  seal.  Hodgson  v.  Deoo^ 
ter^  1  Cranchi  345. 

10.  An  action  on  the  case,  brought  by  the  United  States,  will 
lie  against  an  individual,  to  recover  the  amount  of  a  certificate 
of  public  debt,  fraudulendy  obtained  by  the  defendant  from  a 
public  officer  authorized  to  issue  such  certificates.  Fenemore  v« 
The  United  States,  3  Ddfl.  357. 
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IL  Bot  by  sack  a  mode  of  (Sirooeediag,  the  Uaited  Slater 
affirm  the  transaction,  and  forever  preclude  themselves  froii 
afterwards  ^puting  the  valMfitgr  of  the  certificate.    Jb. 

12.  £  seeaUf  that  in  such  a  case,  the  United  States  have  a 
light  t0  Hfn^jirm.  Che  transaction,  if  the  certificate  remained  in 
the  hands  of  the  party  by  whom  it  was  fraodalently  obtained, 
hot  not  if  it  had  passed  into  the  hands  of  a  b^nafide  purchaser. 
S.  C.    3  Datt.  364.    Per  Ellsworth,  C.  J. 

13.  The  United  States  are  not  boond  by  the  promise  or  re- 
presentation of  their  agent,  founded  on  a  mistake  of  fact,  unless 
it  nwmfestly  appears  that  the  agent  was  acting  within  the  scope 
of  his  authority,  and  was  empowered,  as  ngent,  to  make  the 
pnmusc  or,  representation. 

Thus,  where  tUe  defendants  were  the  commissioners  employed 
and  anttiorised  by  the  government  to  sell  and  make  contracts 
for  the  sale  of  lots  in  tbe  city  of  Washington ;  and  in  pursuance 
of  these  powers,  had  made  contracts  with  M.  and  N.  who  having 
advanced  a  considerable  sura  of  money,  were  in  the  habit  of 
Erecting  the  defendants  to  convey  certain  of  the  lots,  whkb  they 
had  contracted  for,  to  the  vendees.  The  commissioners^  6uppo<- 
sing  that  M.  and  N*  had  not  yet  received  tides  to  land  equal  in 
value  to  the  sum  wlitch  they  had  advanced,  told  the  plaintiff  that 
if  he  would  obtain  an  order  from  M.  and  N.  for  certain  lots,  they 
should  be  conveyed  to  him,  and  entered  this  promise  in  their 
joumaL  But  the  commissioners  soon  afier  discovering  that  Af . 
and  N.  had  already  received  deeds  for  lots  to  ther  whole«  amount 
of  the  money  they  had  advanced,  gave  notice  to  the  plaintiff  of  this 
fact,  offering,  however,  to  convey  to  him  the  lots  in  question  on 
his  paying  the  price  expressed  in  their  contraci  with  M.  and  N. 
Hdd,  that  the  communication  made  by  tbe  commissioners  to  the 
plaintiff  was  altogether  gratoitous,  and  that  the  United  States 
could  not,  by  a  declaration  of  the  commissioners  proceeding 
from  a  mistake^  lose  the  lien  which  was  secured  to  them  by  tbe 
contract  with  M.  and  N.  for  the  stipulated  price  of  (he  property. 
If  the  commissioners  had  acted  yraifd«2endy,  they  might  be  per* 
sonally  liable  is  damages  to  the  plaintiff;  but  havhig  acted  nnder 
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a  mistake,  neither  they,  nor  the  United  States,  were  respODsiUe. 
Lee  V.  Monroe  et  al.  1  Cranchj  366.  368. 

14.  In  all  cases  of  contract  with  the  United  States,  through 
their  agents,  the  United  States  have  a  right  to  enforce  the  per- 
formance of  such  contracts,  or  to  recover  damages  for  their  vio-» 
lation,  by  actions  in  their  own  name,  unless  a  different  mode  of 
sait  be  prescribed  by  law.  Dvgan  v.  United  States,  3  Wheat. 
172.  181. 

(B)  Agreements  by  private  agents* 

15.  All  contracts  made  by  the  authorized  agents  of  a  corpo- 
ration, within  the  legitimate  scope  of  its  institution,  are  binding  ' 
upon  the  corporation.     Bank  of  Columbia  v.  Patterson^s  Jldmi^^    . 
nistrator,  7  CrancL  299.  305.  '    :   - 

16.  The  acts  of  agents  do  not  derive  their  validity  from  pro^'' 
fessing  on  the  face^  of  them  to  have  been  performed  in  the  exer-»  ^ 
cise  of  their  agency.    Mechanics^  Bank  v*  Bank  of  ColumHiaf  J^ 
5  Wheat.  326.  337.  :\^ 

17.  But  the  liability  of  the  principal  in  such  capes  depep/Si^ 
upon  the  facts,  1st.  That  the  act  was  done  in  the  exercise ;  And,  " 
2dly.  Within  the  limits  of  the  power  delegated.     lb.  * 

18.  In  ascertaining  these  facts,  as  connected  with  the  execu- 
tion of  any  written  instrument,  parol  evidence  is  admissible*    /&• 

19.  An  agent  who  covenants  in  his  own  name,  although  he 
describes  himself  as  executor,  is  personally  liable.  DwoaU  v. 
Cra^,  2  Wheat.  AS.  56. 

9 

AGREEMENT  III. 

Consideration.     (A)   What  is  a  sufficient  consideration.     (B)  //- 

legal  consideration. 

(A)   What  is  a  sufficient  consideration* 

20.  To  constitute  a  consideration  for  an  agreement,  it  is  not 
absolutely  necessary  that  a  benefit  should  accrue  to  the  person 
making  the  promise.    It  is  sufficient  that  something  valuable 
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.  flows  from  the  person  to  whom  it  is  made ;  and  that  the  promise 
is  the  inducement  to  the  transaction.  Violett  v.  Pattonj  5  Cranch^ 
142.150. 

21.  In  the  common  case  of  a  letter  of  credit  given  by  A«  to 
B.,  the  person  who,  on  the  faith  of  that  letter,  trusts  B.,  has  a 
remedy  against  A.,  although  no  henefit  accrued  to  A.  as  the  con- 
sideration of  his  promise.    lb* 

22,  A  blank  endorsement  upon  a  blank  piece  of  paper,  with 
intent  to  jgive  a  person  a  credit,  h  in  efiect  a  letter  of  credit.   /&. 

(B)  lUegdl  consideration* 

X.y^f23.  The  Courts  of  this  country  will  not  enforce  an  agreement 
^^^^♦'jred  into  in  fraud  of  a  law  of  the  United  States ;  although 
tt  agreement  was  made  between  persons  who  were  then  ene- 
of  the  United  States,  and  the  object  of  the  agreement  was  a 
[m^re  stratagem  of  war,  and  the  law  itself  was  only  a  temporary 
^nBin  war  regulation  which  had  ceased  to  exist.     Hannay  v.  JETve, 
;    H3  Crane*,  242. 247. 

^*   14.  One  citizen  of  the  United  States  has  no  right  to  purchase 
gv^ofjlor  sell  to,  another  citizen,  a  license  or  pass  from  the  public 
enclny,  to  be  used  on  board  an  American  vessel.    Patton  v. 
Mchokon,  3  Wheat.  204.  207. 

AGREEMENT  IV. 

What  renders  an  agreement  void, 

25.  An  agreement  in  a  Court  of  Common  Law,  Chancery, 
or  Prize,  made  under  a  clear  mistake,  will  be  set  aside.  The 
Sram^  1  Wheat.  440*  444. 

AGREEMENT  V. 

Extinguishment  of  a  contract. 

26.  An  action  cannot  be  maintained  on  an  original  contract 
for  goods  sold  and  delivered,  by  a  person  who  has  received  a 
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O0le  as  cMditiDiiiil  pi^neot,  and  bai  passed  away  tbat  aate. 
Barrii  v.  Johmtwi^  S  OrcBnchj  311. 

27.  A  security  under  seal  ezdnguishes  a  simple  coDtiaet  dab^ 
because  it  is  of  a  higher  nature.  Banik  ofCahmbU  v.  PaUer' 
9onU  Mmimsiratcr,  7  CroMck,  399.  903. 

26.  But  this  effiN:!  has  never  been  attributed  to  a  sealed  in* 
stniment,  which  merely  recognises  an  ezisdng  debt,  and  provides 
a  mode  to  ascertain  its  amount  and  liqnidatioa.    A. 

29.  The  mere  recital  of  a  prior,  in  a  later  agreement,  after  it 
has  been  executed,  does  not  extinguish  the  former.    lb* 

30.  The  obligation  of  a  contract  is  not  fulfilled  by  a  eecsie 
honorum.  The  parties  have  not  merely  in  view  tbe  property  i» 
possession  when  the  contract  is  formed,  but  its  obligation  extendi 
to  ftttttra  acqubitions.  Stmrgti  v.  Crmonimhiddj  4  WhusL  \3Si 
108. 

Mt  vide  Assumpsit. 

BAfLMENT.  « 

*  * 

BiLbS  or  Excfiuvea  Mm  Pbomissorv  Ncrrasi 
CHANcaar. 

CoNSTmrrioifAL  Law  IIL 

* 

cobporation  ii. 

Frauds. 

Guaranty. 

Infancy. 

Insurance. 

Lex  Loci  L 

Limitation  of  Actions  I. 

Local  Law* 

Partnership. 

Sale. 

Shipping. 
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ALIEN. 

ll  EffttU  qfalienagt.  (A)  DUabilUy  of  an  alien;  whm  he 
tnay  take  landtj  and  when  and  hato  his  title  vnll  be  de^ 
'weeted.  (B)  Ejects  ^  the  Jmerican  revohtHcei^  and  of 
the  British  treaties  of  1 783  and  1 794|  on  the  estates  and 
titles  of  British  subjects.  (C)  Effects  of  the  Frendi  trea- 
ties of  177S  and  1800,  on  the  estates  and  titles  of  French 
sfdjects. 

II.  Jfatwralization. 

ALIEN  I. 

Effects  of  alienage.    (A)  Disability  of  an  alien  ;  when  he  may 
take  lands y  and  when  and  how  his  title  will  be  devested.  (B)  Ef" 
feds  of  the  American  revolutionj  and  of  the  British  treaties  of 
1783  and  1794,  on  the  estates  and  titles  of  British  subjects. 

\.  By  the  comffion  law,  an  alien  may  take  by  purcbase,  thoogh 
oot  by  descent  i  or,  in  other  words,  he  cannot  take  by  the  act  of 
Iaw»  but  he  may  take  by  the  act  of  the  party.  Fairfaxes  demset 
V.  Hunteaf^s  lessee,  7  Cranch,  603. 619.  Craigy.  Leslie,  3  WheaU 
663.  589.  Craig  v.  Bedford,  lb.  594. 597.  Orr  v.  Hodgsan, 
4  WhMi.  453.  460. 

2.  Nm  is  there  any  distinction  whether  the  purchase  be  by 
grant,  or  by  devise.  In  either  case,  the  estate  rests  in  the  afien : 
not,  however,  for  his  own  benefit,  bat  for  the  benefit  of  the  State ; 
or  in  the  language  of  the  ancient  law,  the  alien  has  the  capacity  to 
lake,  bnt  not  to  hold  lands,  and  they  may  be  seized  into  the  hands 
of  the  sovereign.  Fairfaxes  devisee  v.  Hwnter^s  lessee,  7  Cranch, 
603.  619. 

3.  But  until  the  lands  are  so  seized,  the  alien  has  complete 
dominion  over  the  same.    lb. 

4.  An  alien  is  a  good  tenant  of  the  freehold  in  a  prceeipe  on  a 
common  recovery :  And  he  may  convey  the  lands  to  a  purcha- 
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ser.    Though  Co.  Litt,  seems  to  the  contrary,  yet  it  must  pro- 
bably mean  that  he  can  convey  a  defeasible  estate  only,  which 
an  office  found  will  devest.    Fairfaxes  devisee  v.  Hunter^s  lessee^  , 
7  Cranch,  603.  619. 

'  5.  It  seems,  indeed,  to  have  been  held,  that  an  alien  cannot 
maintain  a  real  action  for  the  recovery  of  lands.  (Co.  Utt.  129. 
i.  Thd,  Dig.  €•  6.  Dyer,  2.  b,)  bat  it  does  not  then  follow  that 
he  may  not  defend,  in  a  real  action,  his  title  to  the  lands  against 
all  persons  but  the  sovereign,    lb. 

6.  In  respect  to  these  general  rights  and  disabilides  as  to  real 
property,  there  is  no  admitted  difference  between  alien  friends 
and  alien  enemies.     R. 

7.  During  war,  the  property  of  alien  enemies  is  subject  to  con- 
fiscation jure  bellif  and  their  civil  capacity  to  sue  is  suspended. 
R. 

8.  But  as  to  capacity  to  purchase,  it  was  adjudged  in  ParkerU 
Rqp.  267.  that  a  bequest  to  an  alien  enemy  was  good,  and  after 
a  peace  might  be  enforced.    lb. 

9.  The  common  law,  in  these  particulars,  coincides  with  the 
law  of  nations.    lb. 

10.  The  tide  acquired  by  an  alien  (friend  or  ^neroy)  by  pur- 
chase, is  not  devested  untii  office  found.  Fairfaxes  devisee  v. 
Hunter's  lessee,  7  Cranchj  603. 621 .  Craig  v.  Radford,  3  Wheat. 
594.  599. 

11.  This  principle  is  founded  upon  the  ground,  that  as  the 
freehold  is  in  the  alien,  and  he  is  tenant  to  the  lord  of  whom  the 
lands  are  holden,  it  cannot  be  devested  out  of  him  but  by  some 
notorious  act,  by  which  it  may  appear  that  the  freehold  is  in 
another.    Fairfaxes  devisee  v.  Hunter* s  lessee,  7  Ctaneh^  603»  621  • 

12.  The  reason  of  the  difference,  why,  when  an  alien  dies,  the 
sovereign  is  seized  without  office  found,  is  because  otherwise  the 
freehold  would  be  in  abeyance,  as  an  alien  cannot  have  any  in- 
heritable blood.    lb. 

13.  Even  after  office  found,  the  sovereign  is  not  adjudged  in 
possession,  unless  the  possession  were  then  vacant ;  for  if  the  pos- 
session were  then  in  another,  the  sovereign  must  enter  or  seize  by 


his  officer,  before  the  posfession  in  deed  shall  be  adjudged  ia 
Mm.    Faitfax'M  deimee  v.  Hmier^s  lessee,  7  Ctwiuhy  603.  621. 

]4»  And  if  we  were  to  yield  to  the  aotbortty  of  Staunford^ 
{Prerog,  Reg.  e.  18.  j».  56.)  that  in  the  case  of  alien  enemy,  the 
king,  "  ratione  guerrae"  might  seise  without  office  found,  yet 
the  same  authority  assures  us,  "  that  the  king  must  seise  in  those 
eases,  ere  he  can  hare  en  intereit  ia  tbe^  lands,  beckuse  they 
be  penal  towards  the  party.'^    lb. 

15.  Until  the  king  be  in  possession  by  office  found,  he  cannot 
grant  lands  which  are  fbffeited  by  alienage.    lb. 

16.  An  alien  may  take,  by  purchase,  a  freehold,  or  other  io* 
terest  in  land,  and  may  hold  it  against  all  the  world  except  the 
king;  and  even  against  him  until  officfe  found;  and  is  hot  ac- 
countable for  the  rents  and  profits  previously  received.  Craig  v« 
Leslie,  3  fVheat.  663. 58». 

17.  R«  C,  a  dHzen  of  Virgfnia,  being  seized  of  reaf  property 
in  that  State,  made  his  will :  "  In  the  first  place  1  give,  devise, 
and  bequeath  unto  J.  L.**^  and  four  others,  ^*  alt  my  estate,  real 
and  personal,  of  which  1  may  die  seized  and  possessed,  ill  any 
part  of  America,  in  special  trust,  that  the  afore-mentioned  per* 
sons,  or  such  of  them  as  may  be  Kving  at  my  death,  will  sell  my 
personal  estate  to  the  highest  bidder,  on  two  years'  credit,  and 
my  real  estate  on  one,  two,  and  three  years'  credit,  provided 
satisfactory  security  be  given,  by  bond  and  diced  of  trust.  In 
the  second  place,  I  give  and  bequeath  to  my  brother,  T.  C."  an 
iSien,  ^  all  the  proceeds  of  my  estate,  real  and  personal,  which  I 
have  herein  directed  to  be  sold,  to  be  remitted  to  him  accordingly 
as  the  payments  are  made,  and  I  hereby  declare  the  aforesaid  3. 
L.''  and  the  four  other  persons,  **  to  be  my  trustees  and  execu- 
tors for  the  purposes  afore-mentioned."  Held,  that  the  legacy 
given  to  T.  C,  in  the  will  of  R.  C,  was  ta  be  considered  as  a 
beqnest  dfpersmal  estate,  which  he  was  capable  of  taking  tor  Us 
•wn  benefit,  though  an  alien.    lb. 
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(B)  Effects  of  the  American  revolution^  and  of  the  British  trio* 
ties  of  1783  and  1794,  on  the  estates  and  titles  of  British 
subjects.  « 

18.  Debts  due  in  the  Uoited  States  to  British  subjects  before 
the  war  of  the  revolutton,  though  sequestrated  or  paid  into  the 
State  treasuries,  revived  by  the  treaty  of  peace  of  1783,  and  the 
creditors  are  entitled  to  recover  them  from  the  .original  debtors* 
The  State  of  Georgia  v.  Braiisford^  3  DalL  1. 4,  5.  Ware  v. 
Hylton,  Id.  199.  220. 

19.  The  statute  of  limitations  is  suspended  durlpg  war,  as  to 
alien  enemies.     Ogden  v.  Bladdedge^  2  Cranch^  272. 

20.  The  several  States  which  compose  this  Union,  so  far  at 
]east  as  regarded  their  municipal  regulations,  became  entitled, 
from  the  time  when  they  declared  themselves  independent,  to  all 
the  rights  and  powers  of  sovereign  States,  and  did  not  derive 
them  from  concessions  of  the  British  king.  M  llvaine  v.  Coxe*^ 
lessee,  4  Cranch,  209.  212. 

21.  The  treaty  of  peace  contains  a  recognition  of  the  inde-: 
pendence  of  these  States,  not  a  grant  of  it.     lb. 

22.  The  laws  of  the  several  State  governments,  passed  after 
the  declaration  of  independence,  were  the  laws  of  sovereign 
States,  and  as  such  were  obligatory  upon  the  people  of  each 

State.     lb. 

*  • 

23.  It  seems,  that  even  the  law  of  a  State,  whose  form  of  go* 
vernment  had  been  organized  prior  to  the  4th  of  July,  1776,  and 
which  law  passed  prior  to  that  period,  would  have  been  obliga- 
tory,    lb. 

24.  On^  the  4th  of  October,  1776,  the  State  of  New-Jersey  was 
completely  a  sovereign  and  independent  State,  and  had  a  right 
to  compel  the  inhabitants  of  the  State  to  become  citizens  there- 
of,   lb. 

25.  The  legislature  of  the  State  of  New-Jersey  having,  by 
its  act  of  the  5th  of  June,  1777,  asserted  its  right  to  the  alle- 
giance of  such  of  its  citizens  as  bad  left  the  State,  and  had  at- 
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tempted  to  return  to  their  former  allegiance,  a  person  born  in 
the  colony  of  New-Jersey  before  the  year  1775,  and  residing 
there  antil  the  year  1 777,  bat  who  then  joined  the  British  army, 
and  ever  since  adhered  to  the  British,  claiming  to  be  a. British 
•abject,  and  demanding  and  receiving  compensation  from  the 
British  government  as  a  loyalist  and  refugee,  has  a  right  to  take 
lands  by  descent  in  New*Jersey.  M^Ilvaine  v.  Coxe^s  lessee^ 
4  Crmch,  209.  212. 

26.  The  treaty  of  peace  of  17S3,  between  the  United  States 
and  Great  Britain,  did  not  so  operate  upon  the  condition  of  a 
person  in  the  above  predicament,  as  to  make  iiim  become  an 
alien  to  the  State  of  New-Jersey,  in  consequence  of  his  election 
then  made  to  become  a  subject  of  the  king,  and  his  subsequent 
conduct  confirming  that  election ;  the  laws  of  the  State  which 
had  made  him  a  citizen  being  still  in  full  force,  and  not  repeal- 
ed, or  in  any  manner  affected  by  the  treaty.     lb, 

27.  The  concessions  in  the  treaty  of  peace  of  1783,  on  the 
part  of  his  Britannic  majesty,  amounted  to  a  formal  renunciation 
of  all  claim  to  the  allegiance  of  the  citizens  of  the  United  States  j 
but  the  question,  who  were  at  that  period  citizens,  was  necessarily 
lefl  to  depend  upon  the  laws  of  the  respective  States,  who,  in 
their  sovereign  capacities,  had  acted  authoritatively  upon  the 
subject.  It  left  all  such  persons  in  the  situation  it  found  them, 
neither  making  those  citizens  who  had  by  the  laws  of  any  State 
been  declared  aliens,  nor  releasing  from  their  allegiance  any^ 
who  had  become  and  were  claimed  as  citizens.     lb. 

28.  A  subject  of  Great  Britain,  born  before  the  declaration 
of  independence,  who  was  never  in  the  United  States,  cannot 
take  lands  in  this  country,  by  descent  from  a  citizen.  Dawson^s 
lessee  v.  Godfrey,  4  Cranch,  321. 

29.  The  act  of  Georgia  of  May,  1782,  confiscated  generally 
the  estates  of  British  subjects,  with  the  exception  of  debts  due  to 
merchants  residing  in  Great  Britain,  which  were  sequestered 
only.  Under  that  act,  a  lien  given  by  a  person  who  adhered  to 
the  British,  to  a  British  creditor,  by  mortgage,  was  not  confisca- 
ted.    The  estate  of  the  mortgagor  only  was  confiscated,  not 


* 
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that  of  die  mortgagee.    HiggimM  ▼.  M$int  4-  CroncA,  41(. 
418. 

30.  The  Sib  article  of  the  treaty  of  peace,  of  1783^  bet^wfo 
the  United  States  and  Great  Britain,  concludiDg  with  thi«  clause  i 
**  And  it  is  agreed,  that  all  persons  who  have  any  interest  ia 
eonfiscated  lands,  either  by  debts,  mairiage  setdements,  or  other** 
wise,  shall  meet  with  no  lawful  impediment  in  die  prosecution  of 
their  just  rights ;"  applies  to  those  cases  where  an  actuftl  confi«> 
ration  has  taken  place;  and  stipulates,  that  in  such  cases  the  in* 
terest  of  all  persons  having  a  lien  upon  such  lands  shall  be  pee* 
served.    lb. 

91.  That  clause  of  the  treaty  preserved  the  lien  of  a  roortr 
gagee  of  confiscated  lands,  which  at  the  time  of  the  treaty  rei 
vained  unsold.     R. 

32.  Under  the  acto  of  Maryland  of  1780,  c  45.  and  a  48. 
the  first  of  which  declares,  that  ^'  all  property  within  tbi$  State^ 
belonging  to  British  sulgects,  debts  only  eicepted,  shaH  be 
seised,  and  is  hereby  confiscated  to  the  use  of  this  Stale^ — aiu| 
the  second  appoints  certain  commissioners,  by  name,  to  preservo 
nU  British  property  selxed  and  confiscated  by  the  former  law^ 
imd  declares  the  said  commissioners  to  be  in  the  full  and  actual 
seisin  and  possession  of  all  British  prc^rty  seised  and  confisca** 
ted  by  tbe  said  act,  without  any  office  found,  entry,  or  other 
iM^t  to  be  done,  with  power  to  the  commissioners  to  appoint  fit 
persons  to  enter  and  take  possession  of  &aid  property,  for  tbci 
purpose  of  its  preservation  ;  hddy  that  tbe  equitable  interests  of 
British  subjects  were  confiscated,  without  office  found,  or  entry, 
or  other  act  done,  and  although  such  equitable  interests  were  not 
discovered  until  long  after  the  peace  of  1783.  Smkh  v.  Mwy^ 
land^  6  Cranch,  286.  304. 

33.  A  British  subject,  born  in  Great  Britain  before^  cannot, 
mnce  the  revolution,  take  lands  by  descent  in  tbe  United  States^ 
upon  the  ground  of  his  being  an  antenaius  bom  under  a  common 
^legiance  before  the  separation  of  the  two  countries.  DawsM's 
fcssM  v.  Godfrey,  4  Cramcht  321.  Faiffia^'i  damte  \v  HifO^arV 
Im9S0j7  Qrtm\  <09»63(k 


84.  Where  the  late  Lord  Fairfiix  died  in  1781,  havbg  at  thai 
the  absolute  property,  leitin,  and  posseMioo,  of  the  wast^ 
and  unappropriated  lands  in  the  Northern  Neck  of  Virginia,  and 
hmvwag  previootly  devised  the  same  to  D.  Fair&x,  then  an  aliet 
enemy,  and  a  British  sabject,  born,  and  who  had  always  resided 
in  Gh-eat  Britain ;  and  no  entry  or  seisnre  having  been  made  by 
the  CooMnonwealth  of  Virginia,  ^*  raiione  guerrae^*^  during  \h€ 
war  of  the  revolution,  and  no  inquest  of  office  having  ever  been 
fiMind  pursuant  to  the  laws  of  Virginia ;  a  grant  was  issued  td 
one  Hunter  by  public  patent  from  the  State  of  Virginia,  in  1789, 
for  a  tract  or  parcel  of  the  said  lands :  HsU,  that  nothing  passed 
by  the  grant  to  Hunter,  and  that  the  title  of  D.  Fairfax  was 
completely  protected  and  confirmed  by  the  9th  article  of  the 
'  British  treaty  of  1794^  IW^V  dmni  v.  Hunier*i  le$$ee^ 
7  Crmieh,  803.  620.  S.  C.  1  IVheai.  304. 

3&  la  the  above  ease,  it  was  once  in  the  power  of  the  Com- 
monwealth of  Virginia,  by  an  inquest  of  office,  at  some  equiva** 
lent  act,  to  have  vested  the  estate  completely  in  itself  or  its  gran- 
tee. But  not  bavbg  done  so,  its  own  inchoate  title  (and  o^ 
comrse  the  derivative  title  of  its  grantee)  became^  by  the  opera- 
tion of  the  treaty,  ineffectual  and  void.    lb. 

90.  The  common  law  as  to  inquests  of  office  and  seiaure,  so 
ftr  as  respects  the  lands  in  controversy  in  the  above  case,  wae 
not  dispensed  with  by  the  statutes  of  Virginia,  so  as  to  make  the 
grant  to  Hunter,  in  1789,  complete  and  perfect.    lb. 

37.  It  was,  perhaps,  competent  for  the  legislature,  (supposing^ 
no  treaty  in  the  way,)  by  a  special  act,  to  have  vested  the  land 
in  the  Commonwealth,  for  the  cause  of  alienage,  withont  an  in- 
quest of  office.  But  such  an  eftct  ought  not,  upon  principles  of 
public  policy,  to  be  presumed  upon  light  grounds.    Ib» 

3d.  And,  at  all  events,  the  title  of  Hunter  urtd'er  the  grant  6t 
1780^  could  not  be  considered  as  more  extensive  than  the  title  of 
the  Gomnsott wealth,  via.  a  title  inchoate  and  imperfect ;  to  be 
consummated  by  an  actual  entry  under  an  itiquest  of  office,  or 
its  equivalent,  a  suit  and  Judgment  at  liiw  by  the  grantee.    lb. 

39.  la  the  aba>vu  ease,  D.  FairAow  the  aliew  devisee,  died 
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pending  the  suit ;  and  it  was  contended  that  the  freehold  wiis 
ther^pon  cast  upon  the  Commonwealth  without  an  inquest,  and 
thus  arose  a  retroactive  confirmation  of  the  title  of  its  grantee, 
Hunter :  but  it  was  held  to  be  unnecessary  to  consider  that  ar« 
gument,  because  admitting  it  to  be  applicable  in  general,  the 
treaty  of  1794  completely  avoids  it ;  and  the  heirs  of  D.  Fairfax 
were,  by  that  treaty,  made  capable  in  law  of  taking  from  him 
by  descent,  and  the  freehold  was  not,  therefore,  on  his  death,  cast 
upon  the  Commonwealth.  Fairfaxes  devisee  v.  Hunter's  lessee^ 
7  Crauch,  603.  620-  S.  C.  1  Wheat.  304. 

40.  Johnson,  J.  di<:sented  from  the  opinion  of  the  Court  in 
the  above  case,  (so  far  as  it  prouounced  the  grant  of  tiie  State 
invalid,  because  it  was^not  preceded  by  an  inquest  of  office,) 
upon  the  ground  that  there  was  nothing  mystical,  or  of  indispen- 
sable obligation,  in  that  proceeding,  and  that  it  was  competent 
for  the  Slate  to  dispense  with  it^  and  assert  its  rights  over  the 
alien's  property  by  other  means.    Ift. 

41  Under  the  9th  article  of  the  treaty  between  the  United 
States  and  Great  Britain  of  1794,  by  which  it  is  stipulated,  that 
British  subjects,  holding  lands  in  the  United  States,  and  their 
heirs,  so  far  as  respects  those  lands,  and  the  remedies  incident 
thereto,  should  not  be  considered  as  aliens;  the  parties  must 
show  that  the  title  to  the  land,  for  which  the  suit  was  com- 
menced,  was  in  them,  er  their  ancestors,  at  the  time  the  treaty 
was  made :  But  it  is  not  necessary  that  they  should  have  an 
actual  possession  or  seizin.  Harden  v.  Fishery  1  Wheat.  300. 
Opt  v.  Hodgson^  4  Wb^at.  453.  463. 

42.  G.  C,  born  in  the  colony  of  New -York,  went  to  England 
in  1738,  where  he  resided  until  his  decease;  and  being  seized  of 
lands  in  New  York, -he,  on  the  30th  of  November,  1776,  in  Eng- 
land, devised  the  same  to  the  defendant  and  £  C,  as  tenants  in 
common,  and  died  so  seized  on  the  10th  of  December,  1776. 
The  defendant  and  £.  C.  having  entered,  and  becoming  pos- 
sessed, £  C.  on  the  3d  of  December,  1791,  bargained  and  sold 
to  the  defendant  all  his  interest.  The  defendant  and  £•  C.  were 
both  6orn  in  England  long  before  the  revolution.    On  the  22d  of 
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March,  1791,  the  legislature  of  New-York  passed  an  act  to  enable 
the  defendant  to  purchase  lands,  and  to  bold  all  other  lands  which 
he  miglit  then  be  entitled  to  wiihin  the  state,  by  purchase  or 
descent,  in  fee  simple,  and  to  sell  and  dispose  of  the  same  in  the 
same  manner  as  any  naiural  born  citizen  might  do.     By  the 
treaty  between  the  United  States  and  Great  Britain  of  1794, 
(art.  9.)  it  is  agreed,  that  British  subjects  who  then  held  lands  in 
the  territories  of  the  United  States,  and  American  citizens  who 
then  held  lands  in  the  dominions  of  his  majesty,  shoold  continue 
to  hold  them  according  to  the  nature  and  tenure  of  their  respec- 
tive estates  atld  titles,  therein ;  and  might  grant,  sell,  or  devise  the 
same  to  whom  they  pleased,  in  like  manner  as  if  they  were 
natives,  and  that  neither  they  nor  their  heirs  or  assigns  should, 
so  far  as  respects  the  said  lands  and  the  legal  remedies  incident 
thereto,  be  considered  as  aliens.'^     The  defendant,  at  the  time  of 
the  action  brought,  sttlL  continued  to  be  a  British  subject.     Hddj 
that  he  was  entitled  to  hojd  the  lands  so  devilled  to  him  by  G.  C, 
and  transferred  to  him  by  E.  C     Jackson  v.  Clarke^  3  Wheat.  1. 

43.  The  6th  art.  of  the  treaty  of  peace  between  the  United 
Sutes  and  Great  Britain,  of  1783,  completely  protected  the  title 
of  British  subjects  to  lands  in  th/"  United  States,  which  would 
have  been  liable  to  forfeiture,  by  escheat,  for  the  defect  of  alienage. 
That  article  was  not  meant  to  be  confined  to  confiscations /tir^ 
heUi.     Orr  v.  Hodgson,  4  Wheat.  453.  462. 

44.  The  9th  art.  of  the  British  treaty  of  1794,  did  not  mean 
to  include  any  other  persons  than  British  subjects,  or  citizens  of 
the  United  States.    lb, 

(C)  Effects  of  the  French  treaties  o/ 1778  and  1800,  on  the  estates 

and  titles  of  French  subjects. 

45.  The  treaty  of  amity  and  commerce  of  1778,  between  the 
United  States  and  France,  stiptilates,  (art.  11.)  that  *'  The  sub- 
jects and  inhabitants  of  the  said  United  States,  or  any  one  of 
tliem,  shall  not  be  reputed  aubains  in  France ;  and,  consequent- 
ly, shall  be  exempt  from  the  droit  d*a%Aaine,  or  other  similar 
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iutty^  uoder  what  name  §oeven  They  mt j,  by  tettameBt^  do- 
oatioa,  or  otherwise,  dispose  of  their  goods,  moveable  and  in* 
moveable,  {bi^ns  meuUet  $i  mmeutUij)  ia  favour  of  such  persons 
as  to  tbeiD  shall  seem  good,  aod  their  heirs,  sabfcds  of  the  said 
Uoited  States,  residing  whether  in  France  or  elsewhere,  may 
succeed  them,  ab  itUeitatf  without  being  obliged  to  obtain  letters 
of  naturaliMtion,  and  without  having  the  effect  of  this  concession 
contested  or  impeded  under  pretext  of  any  rights  or  prerogatives  of 
provinces,  cities,  or  private  persons ;  and  the  said  heirs,  whether 
such  by  particular  title,  or  ab  intestate  shall  be  exempt  from  all 
duty  called  droit  de  detraction^  or  other  duty  of  the  same  kind, 
saving,  nevertheless,  the  local  rights  or  duties,  as  much,  and  as 
long  as  similar  ones  are  not  established  by  the  United  States,*  o# 
apy  of  them.  The  subjects  of  the  most  christian  king  shall  en- 
joy, on  their  part,  in  all  the  domiuioBS  of  the  said  States,  an 
entire  and  perfect  reciprocity  relative  to  the  stipulations  contai»* 
ed  in  the  present  article,''  &c.  This  article  gave  to  the  solgecttf 
of  France  a  right  to  purchase  aod  hold  lands  in  the  Uoiteil 
States.     Chiraq  v.  Chirac,  2  Wheat.  259.  269. 

46.  QtMBre,  What  was  the  efiect  of  this  treaty  under  die  con* 
federation  i    lb. 

47.  Whatever  might  have  been  its  effect  under  the  coofede- 
tation»  die  treaty  became  the  supreme  law  of  the  land,  on  the 
establishment  of  the  present  constitution.    lb, 

4&  The  power  of  naturalisation  is  exclusively  in  Con- 
gress.   Jb. 

49.  J.  B.  C,  a  native  of  France,  migrated  into  the  United 
States  in  1793,  and  became  domiciled  in  Maryland.  On  the 
22d  of  September,  1795,  he  took  the  oaths  of  citizenship,  ac« 
cording  to  an  act  of  Assembly  of  Maryland,  passed  in  177S^ 
and  the  next  day  received  a  conveyance  in  fee  of  lands  in  that 
State.  In  1798,  he  was  naturalised  under  the  laws  of  the  United 
States ;  and  in  1799,  died  intestate,  leaving  no  legitimate  heirs, 
other/ than  natives  and  resid^tft  of  France.  Upon  thesopposi- 
tion  that  the  lands  were  escheatable,  the  State  of  Maryland  con- 
veyed them  to  his  natural  son^  with  a  saving  of  the  righta  of  all 
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^rsoDB  ciaiining  by  devise  or  descent  from  J.  B.  C.  $  under 
wUcb  grant  the  natural  son  took  possession  of  the  lands.  In 
1809,  the  heirs  at  law  of  J.  B.  C,  French  subjecU,  brought  an 
action  of  ejectment  for  the  lands  in  the  Circuit  Court,  and  in 
1S15,  obtained  a  judgment  in  their  favour.  Judgment  affirmed 
by  this  Court.     Chirac  v.  Chirac,  2  Wheat.  259.  269. 

60.  J.  B.  C.  having  died  seized  in  fee  of  the  lands  in  question, 
his  heirs  being  French  subjects;  the  treaty  of  1778  having  been 
abrogated  by  act  of  Congress  in  1799 ;  and  the  act  of  Mary- 
land, of  1789,  permitting  the  lands  of  a  French  subject,  who  had 
become  a  citizen  of  Maryland,  dying  intestate,  to  descend  on  the 
next  of  kin,  being  non-naturalized  Frenchmen,  with  a  proviso 
vesting  the  land  in  the  State,  if  the  French  heirs  should  not, 
within  ten  years,  become  resident  citizens  of  the  State,  or  convey 
the  lands  to  a  citizen  :  hdd,  that  the  time  for  the  performance  of 
this  condition  having  expired  before  the  action  was  brought,  the 
estate  was  terminated,  unless  supported  by  the  convention  of  1800 
between  the  United  States  and  France,    lb. 

51.  But  the  convention  of  1800,  (art.  7.)  enabling  citizens  of 
the  one  country,  holding  lands  in  the  other,  to  dispose  of  the 
same  by  testament,  or  otherwise,  and  to  inherit  lands  In  the  re- 
spective countries  without  being  naturalized ;  held,  that  it  ren- 
dered the  performance  of  this  condition  a  useless  formality,  and 
that  the  con/entional  rule  applied  equally  to  the  case  of  those 
who  took  by  descent  under  the  act,  as  to  those  who  acquired  by 
purchase  without  its  aid.     lb. 

52.  The  farther  stipulation  in  the  convention  of  1800,  (art  7.) 
*'that  in  case  the  laws  of  either  of  the  tti'o  States  should  re- 
strain strangers  from  the  exercise  of  the  rights  of  property  with 
respect  to  real  estate,  such  nsal  estate  may  be  sold,  or  other- 
wise disposed  of,  to  citizens  or  inhabitants  of  the  country  where 
it  may  be,''  gave  to  a  French  subject,  who  had  acquired  lands 
by  descent,  or  devise,  (and,  perhaps,  in  another  mode  of  pur- 
chase,) the  right,  during  life,  to  sell,  or  otherwise  dispose  thereof 
though  lying  in  a  State  where  lands  purchased  by  an  alien,  ge* 
nerally,  would  be  iinmediatdy  escheatable.    tk 
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53*  Although  the  convention  of  1800  has  e:^)ired  by  its  own 
Umitation  of  eight  years,  yet  the  instant  the  descent  was  cast  on  a 
French  subject,  during  its  continuance,  his  rights  became  com- 
plete under  it,  and  could  not  be  afiected  by  its  subsequent  expi- 
tation.     Chirac  v.  Chirac^  2  Wheat,  259.  269. 

ALIEN  II. 

^aturcdizaiion. 

54.  Under  the  naturalization  act  of  January  29th,  1795,  c. 
261.  a  certificate  by  a  competent  Court,  that  the  alien  had  taken 
the  oath  required  by  the  act,  s.  I.  confers  upon  him  the  rights  o^ 
a  citizen,  although  it  does  not  appear,  by  the  certificate,  that  he 
was  by  the  judgment  of  the  Court  admitted  a  citizen^  or  that  the 
Court  was  satisfied  that  during  the  term  of  two  years,  mentioned 
in  the  same  section,  he  had  behaved  as  a  man  of  good  moral  cha«« 
racter,  attached  to  the  constitution  of  the  United  States,  and  well 
disposed  to  the  good  order  and  happiness  of  the  same.  CampbeU 
V.  Oordon,  6  Cranchy  176.  182.  Stark  v.  Chesapeake  Ins.  Co. 
7  Cranch,  420. 

55.  ^ucere^  Whether,  in  the  order  of  time,  this  satisfaction,  that 
the  alien  has  behaved  as  a  man  of  good  moral  character,  &c.  must 
be  first  given,  or  whether  it  may  not  be  required  after  the  oath  is 
administered,  and,  if  not  then  giveu,  whether  a  certificate  of 
naturalization  may  not  be  withheld.^  Campbell  v.  Gordon^ 
6  Cranch,  176.  182. 

56.  However  this  may  be,  if  the  oath  is  administered,  and  no- 
thing appear  to  the  contrary,  it  roust  be  presumed  that  the  Court 
before  whom  the  oath  was  taken,  Was  satisfied  as  to  the  character 
of  the  applicant.    lb. 

57.  ^uasre^  Whether  under  t&^  3d  sec.  of  the  naturalization 
act  of  1795,  c.  261.  the  naturalization  of  an  alien  confers  upon 
his  children  the  rights  of  citizens,  after  their  coming  to,  and  re- 
siding within  the  United  States,  they  having  been  resident  in  a 
foreign  country  at  the  time  when  their  father  was  naturalized  ?  lb. 
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58.  However  this  may  be  under  the  act  of  1795,  it  is  clear  that 
under  the  act  of  the  14th  of  April,  1802,  c.  288.  s.  4.  the  children 
of  persons  duly  naturalized  under  any  of  the  laws  of  the  United 
States,  being  under  the  age  of  21  years  at  the  time  of  the  nata- 
ralization  of  their  parents,  are,  if  dwelling  within  the  United 
States,  to  be  considered  as  citizens.  Campbell  v.  Qordon^ 
%  Cranch,  176. 182. 

IS  tfide  CoNSTiTunoKAL  Law  II.  (C)  (E)  V.  (C) 
Prize  11.  IV. 
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• 

1.  Where  a  chose  in  action  is  assigned  by  the  owner,  he  MOr 
not  interfere  to  defeat  the  rights  of  the  assignee  in  the  prosecii* 
tioQ  of  a  suit  brought  to  enforce  tliose  rights.  Wdch  v.  Mand^ 
viOe,  1  Wheat.  235.    Mandevitte  v.  Wdch,  5  Wheat.  277.  283. 

2.  It  makes  no  difference,  in  this  respect,  whether  the  assign- 
ment  be  good,  at  law,  or  in  equity.  MandeviUe  v.  Wdch, 
6  Wheat.  277.  283. 

3.  But  this  doctrine  only  applies  to  cases  where  the  entire 
chose  in  acti6n  is  assigned,  and  not  to  a  partial  assignment.  Ib» 

Et  vide  Bills  of  Exchanob  and  Pbomissort  Notes  I. 
Chance&t  hi.  (A) 


ai  AWARD.  * 


ASSUMPSIT. 

h  The  defendants  ha^ng  ordered  the  plaintiff  to  (Hirchaee 
4alt  for  tbem,  and  to  draw  on  them  for  the  amount,  and  be 
having  so  purchased  and  drawn,  they  are  Uonnd  to  accept  and 
pay  his  bills ;  and  if  they  do  not,  he  may  recover  from  them 
the  amount  of  the  bills  and  damages,  and  costs  of  protest,  (if  be 
lias  paid  the  same,)  upon  a  count  for  money  paid,  laid  out  and 
expended,  and  the  bills  of  exchange  may  be  given  in  evidence 
on  that  count.    Riggs  v.  lAndsay^  7  Cranch^  500. 

2.  If,  after  the  protest  of  the  *bilis,  the  plaintiff  sell  the  salt 
without  orders,  it  shall  not  prejudice  his  right  of  action,  although 
he  render  no  account  of  sales  to  the  defendants ;  but  if  he  has 
acted  irregularly  in  thus  selling,  be  wiH  be  liable  in  a  proper 
action  for  the  damages  which  th^  defendants  have  sustained  by 
such  conduct.    lb. 

3.  A  promise  by  a  merchant's  agent,  that  he  wonld  write  to 
bis  principal  to  get  insurance  done,  does  not  bind  bis  principal 
to  insure.    Randolph  v.  Wart^  9  Cranckj  503. 


AWARD. 

1.  The  award  of  arbitrators  appointed  under  a  mutual  mis- 
take of  both  parties,  in  supposing  themselves  bound  by  law  to 
submit  the  matter  in  dispute  to  arbitration,  is  not  obligatory. 
Peisch  V.  fVare,  4  Cranch,  347.  366. 

SL  When  a  controversy  concerning  the  price  of  land,  and  not 
the  question  of  Uilej  is  submitted  to  arbitrators,  the  submission 
and  award  need  not  be  under  scat.  Davy^^  executors  v.  Faw^ 
7  Cremeh,  171.  176. ' 
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3.  Au  ftward.  h  aot  void^  bacanse  il  is  to  the  alttmfttive,  tnd 
coatiogeat  ^  nor  becaust  one  of  tb»  ulternalives  veqiiirtt  tbt 
party  to  do  an  act  in  coi^anction  with  others  not  patties  to  the 
avrard)  and  over  whom  be  has  no  control )  as  to  pay  rooney^  of 
to  comrcgr  a  good  title  (o  certain  property,  whicb  title  would  not* 
in  the  opinion  of  the  arbitrators,  be  good,  unless  otfaer  persons 
joined  in  the  conveyance*     TKomUm  v.  Cunon^  7  Crandi^  596. 

4.  Where  claiais  against  a  party,  both  in  bis  own  right,  and 
in  a  representative  character,  are  snbniitled  to  the  award  c^  ar^ 
bitrators,  it  is  a  valid  ol)|ection  to  the  award,  tbaS  it  does  not 
precisely  distjngnisb  between  moneys  which  are  to  be  paid  to 
him  in  his  representative  character,  and  those  far  wMch  be  is 
personally  bound.    JLyle  v.  i2ofi(§fsrs,  5  WImU,  394.  406. 

5.  An  award  oiay  be  void  in  part,  and  good  for  the  residae* 
But  if  the  part  which  is  void  be  so  connected  with  the  rest  as  to 
aflect  the  jastice  of  the  case  between  the  parties,  the  whole  is 
void.    /6. 

6.  An  attorney  at  law,  as  such,  has  authority  to  snbtnit  the 
canse  to  arbitmtion.     Mclker  v.  Furher^  1  Craneh,  426.  449. 

7.  But  an  attorney  at  law,  merdy  as  sueh,  hag  no  authoritjf 
to  make  a  compromise  for  his  client,  and  a  compeosMse  thos 
nude  wiB  be  set  aside  by  a  Court  of  E^^y,  even  if  chmthed 
with  the  forms  of  an  award,  ii  the  conduct  of  the  injured  party 
be  blaneless.    Jft. 


BAILMENT. 

1.  In  an  action  brought  against  a  post  master  for  negligence 
in  not  safely  transmitting  a  letter  containing  money,  in  the  mail, 
and  issue  taken  upon  the  neglect  of  the  post  master  himself, 
it  is  not  competent  to  give  in  evidence  the  neglect  of  his  assist- 
ant.    Dunlap  V.  Munroe,  7  Cranch^  242.  269. 
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fL  The  distinction  between  the  relation  of  a  post  master  to  hn 
sworn  ai^isiaot  acting  onrier  biro,  and  between  master  and  ser* 
▼ant  generally,  has  long  beeti  settled ;  and  though  the  latter  re* 
lation  might  sanction  the  admission  of  such  eTidence,  if  it  is  in- 
tended  to  charge  a  post  master  for  the  negligence  of  his  assist- 
ants,  the  pleadings  must  be  made  op  according  to  the  case ;  and 
his  liability  then  will  only  result  from  his  own  neglect  in  not 
properly  superintending  the  discbarge  of  their  duties  in  his  office. 
Durdop  V.  MunroBj  7  Cranchj  242.  269. 

3.  In  order  to  make  a  post  master  liable  for  negligence,  it 
must  appear  that  the  loss  or  injory  sustained  by  the  plaintiff,  was 
the  consequence  of  the  negligence.    lb. 

4.  An  entry  on  the  post  bill  is  not  conclusive  evidence  of  the 
transmission  of  a  letter,  for  it  may  still  never  have  been  pot  into 
the  mail,  or  may  have  been  stolen  in  its  passage.    lb, 

5.  Where  the  owner  of  certain  slaves,  who  was  also  part 
owner  of  a  vessel,  hired  the  slaves  to  the  master  of  the  vessel  to 
proceed  as  mariners  on  board,  on  a  voyage,  at  the  usual  wages, 
and  without  any  special  contract  of  hiring ;  held^  that  the  master 
having  acted  with  good  faith,  was  not  responsible  for  the 
escape  of  the  slaves  in  a  foreign  port,  which  was  one  of  the  con- 
tingent temiim  of  the  voyage,  and,  consequently,  within  the 
hazards  to  which  the  owner  knew  bis  property  might  be  exposed ; 
although  it  was  doubtful  whether  the  master  had  strictly  pursued 
his  orders  in  going*  to  such  port.  Bwerly  v.  Brooke^  2  JVhetct. 
100. 
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NOTES. 

I.  Form^  requisiieSf  and  effect  of  a  WB  tr  note. 
II.  Transfer  and  endorsement. 

III.  Consideration. 

IV.  Acceptance  of  a  bUL 
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VI.  LdabUity  of  the  parties* 

VII.  Action  on  a  bill  or  note. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES  I. 

.Form^  requisites  J  and  effect  of  a  biil  or  note. 

1.  Where  a  bill  of  exchange  is  drawn  by  a  public  ofHcer,  in 
his  official  character,  on  his  governmenty  no  action  lies  against 
bim  in  his  private  capacity,  if  it  be  unpaid.  Jones  v.  Le  Tombe^ 
3  Doll.  384. 

2.  Where  an  endorsed  note  is  received,  not  as  an  absolute, 
bat  as  a  conditional  payment,  from  the  endorser,  it  does  not  ex«- 
tinguish  tlie  original  contract  But  in  case  of  such  receipt  as  a 
conditional  payment,  if  there  be  a  want  of  due  diligence  to  re- 
ceive the  money  due  thereon,  the  endorser  is  discharged.  Clark 
V.  Young,  1  Cranch^  181. 

3.  In  such  a  case  of  conditional  payment,  it  is  not  necessary 
to  prove  an  offer  to  return  and  reassign  the  note  before  a  suit  may 
be  commenced  on  the  original  consideration  for  which  it  was  as- 
signed,   lb* 

4.  An  action  cannot  be  maintained  on  an  original  contract 
for  goods  sold  and  delivered  by  a  person  who  has  received  a 
note  as  conditional  payment,  and  has  passed  away  that  note. 
florr»  V.  Johnston^  3  Cratich,  311. 
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5.  A  promissory  note  given  and  received  in  discharge  of  an 
open  account,  is  a  bar  to  an  action  on  the  open  account,  though 
the  note  be  not  paid.     Shedey  v.  MandeviUey  6  Cranch^  253. 

6.  By  making  a  note  negotiable  on  its  face  at  a  bank,  the 
maker  authorizes  the  bank  to  advance,  on  his  credit,  to  the 
holder  of  the  note,  the  sum  expressed  on  the  face  of  it ;  bnd  it 
would  be  a  fraud  upon  the  bank  to  set  up  off'sets  against  thb 
note  in  consequence  of  any  transactions  between  the  paities. 
MandeviUe  v.  Union  Bank  of  Georgetoum^  9  Cranchj  1. 

7.  A  bill  of  exchange  is  an  assignment  to  the  payee  of  a  debt 
due  to  the  drawer  from  the  drawee,  where  the  bill  has  been 
accepted,  whether  drawn  on  general  or  specific  funds,  and  whe- 
ther tlie  original  bill  be  negotiable  or  not.  MandeviUe  v.  Welch, 
6  Wheat.  277. 

8.  But  where  an  order  is  drawn,  either  on  general  or  specific 
funds,  for  a  part  only,  it  does  not  amount  to  an  assignment  of 
that  part,  or  give  a  lien  as  against  the  drawee,  unless  the  consent 
to  the  appropriation,  by  accepting  the  draft,  or  an  obligation  to 
that  effect,  may  be  implied  from  the  custom  of  trade,  or  the  deal- 
ings between  the  parties.    Ih. 

9«  Where  a  check  is  drawn  by  a  person  who  is  cashier  of  a 
bank,  and  it  appears  doubtful  upon  the  face  of  the  check  whe* 
ther  it  is  a  private  or  an  official  check,  parol  evidence  is  admissi- 
ble to  show  it  to  be  an  official  check.  Mechanics^  Bank  of 
Alexandria  v.  Bank  of  Columbia^  5  Wheat.  327. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES  IL 

Transfer  and  endorsement 

10.  If  a  person  endorse  a  blank  paper,  with  intent  that  a 
promissory  note  should  be  written  on  the  other  side,  and  that  he 
should  be  endorser,  it  is  good  and  bin(ting  upon  him.  VtoUtty. 
Potion,  5  C  ranch  J  142. 

11.  The  mere  possession  of  a  note  by  the  endorsee,  who  bad 
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endorsed  il  to  another,  is  not  sufficient  evidence  of  bis  right  of 
action  against  his  endorser,  without  a  reassignment  or  receipt 
from  the  last  endorsee.  Welch  v.  Lindo^  7  Crunehj  159.  Contra, 
Dugan  V.  United  States,  7  Cranchj  180. 

12.  An  endorsement  of  a  note  without  recourse  to  the  endor«- 
ser,  is  not  evidence  of  money  had  and  received  by  the  endorser 
to  the  use  of  the  endorsee.     Welck  v.  Ldndoy  7  Cranchj  159. 

13.  If  a  bin  of  exchange  be  endorsed  to  the  Treasurer  of  the 
United  States,  offidudly,  the  United  States  may  maintain  a  suit 
in  t6eir  bwn  name  on  the  endorsement.  Dugan  v.  Vmted  SiateSf 
3  fVheai.  172. 

14.  QtMere,  How  this  would  be  as  to  an  endorsement  to  a 
prioate  agent;  whether  the  principal  could  maintain  an  action 
in  bis  dwu  name  ?  At  aH  events,  on  the  endorsement  to  a  pubKc 
agent,  tbe  United  States  may.    lb. 

15.  If  any  person  who  endorses  a  bill  of  e&ebange  for  value, 
or  lor  tbe  parposeof  collection,  shall  come  to  the  possession  of  the 
bill  again,  he  is  to  be  regarded,  unless  the  contrary  appear^  as 
tbe  bimafide  holder  and  proprietor,  and  entitled  to  recover  upon 
it,  notwithstanding  there  may  be  one  or  more  endorsements  upon 
it  in  fuM,  subsequent  to  the  one  to  himself,  without  producing 
any  receipt  or  endorsement  back  from  either  of  the  subsequent 
endorsers,  whose  names  he  may  strike  out  or  not  from  the  bill 
as  be  shall  think  proper.    lb. 

BILLS  OF  EXCHANGE  AND  PROMISSORT 

NOTES  IlL 

Consideration. 

*  * 

16.  Bills  of  exchange  and  promissory  notes  are  distinguisha- 
ble from  all  other  choses  in  action  by  being  prima  facie  evi* 
dence  of  a  valuable  consideration  between  all  parties  to  tbe  same, 
and  all  other  persons  against  whom  they  may  be  used  as  evi' 
denoe.    JUandeviUe  v.  Welch,  5  Wheat  277. 

17.  Tbe  act  of  Virginia  of  1748,  respecting  bills  of  exchange, 
does  not  extend  to  a  bill,  of  which  the  consideration  is  not 
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money  or  a  debt  antecedenUy  due.    Broum  v.  Barrjff  3  J[}aU« 

18.  Ad  eodorsexDent  is  pritna  facie  evidence  of  having  been 
njade  for  full  value,  and  it  is  incumbent  on  the  other  party  to 
show  it  to  be  otherwise.    Riddle  v.  MandemUe^  5  Cmnch^  322. 

'  19.  Althoogb  the  consideration  of  a  note  fail,  by  reason  of 
the  failare  of  the  payee  to  perform  an  agreement,  yet  if  a 
new  agreement  be  entered  into  between  the  parties,  asi  a  sobaii- 
tute  for  the  old,  this  failure  of  the  original  consideration  creates 
no  eqnity  in  favour  of  the  maker  of  the  note  against  thje  en^^r- 
see,  even  in  Virginia.     Young  v.  Gfrundy,  7  Cranchf  548. 

.  20.  Where  a  promissory  n#te  was  given  for  the  purchase  of 
real  property,  and  the  title  to  the  real  property  tails,  it  is  no. 
good  defence  against  the  note,  unless  the  fiulure  be  total.  Oreoi" 
leafy.  Cook,  2  Wheat.  13. 

21.  And  wherte  th€  nqte  is  g^ven  with  a  fiill  knowledge  of  the 
extent  of  the  incumbmnce  on  the  title;  and  the  par^  consents  to 
take  the  title,  the  defect  is  no  bar  to  an  action  on  the  note-    ii. 

BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOTES  IV. 

■ 

JlccepUmee  of  a  bSL  , 

22.  A  letter  written  within  a  reasonable  time  before  or  after 
the  date  of  a  bill  of  exchange,  describing  it  in  terms  not  ko  be 
mistaken,  and  promising  to  accept  it,  if  shown  to  a  person,  who 
afterwards  takes  the  bill  on  the  credit  of  the  letter,  is  a  virtual 
acceptance,  binding  upon  the  promisor.  Coolidge  v.  Payson^ 
2  Wheat.  66. 


BILL9  OF  EXCHAN«»8  AN»  PROMtSSORT  NdTESi     4S 

BILLS  OF  EXCHANGE  AND  PROMISSORY 

NOT£S  V. 

Notice  ofn&fMieeeptanee  and  nonpayment. 

33.  The  custom  of  mercbaDU  in.  the  United  States,  does  not 
ordiRsrily  require^  to  recevet  on  a  protest  for  non-payinent  of  ai 
billy  that  a  protest  for  nonHiecepCaoce  sfaootd  be  produced,  thongh 
the  biHi  were  not  accepted.  Brown  v.  Barry^  3  D€^.  365. 
Clarke  v.  Avste//,  3  DaU.  415. 

24.  The  endorser  of  a  promissorjf^  note,  for  the  accommoda-' 
tion  of  the  maker,  is  entitled  to  strict  notice  of  non-payment. 
jFVsfidl's  ersciifrwr  ▼•  Bank  of  Columbia^  4  Crunch^  141. 

25.  If  the  drawer  of  a  bill  of  escbange,  at  the  time  of  draw- 
ing, has  a  right  lo  draw,  and  to  expect  that  bis  btH  will  be 
hoooared,  be  is  enlkled  to  strict  notice  of  its  dishonour,    lb. 

26.  A  demand  of  payment  of  a  promissory  note,  should  be 
Boade  npoo  tlie  lasC^day  of  grace,  and  notice  of  the  defauh  of  the 
mailer  be  put  into  the  post-olfice,  if  he  Kve^t  in  another  place, 
early  «noogb  to  be  seat  by  tfie  mail  of  the  succeeding  day; 
Lenox  v.  Roberts,  2  Wheat.  373. 

27.  In  debt,  under  the  statute  of  Virginia,  against  the  endor- 
ser of  a  foreign  bill  of  exchange,  the  declaration  should  aver 
notice  of  tlie  protest  for  nonpayment.  Slocum  v,  Pomroy^ 
6  Cranch,  221. 

PROx\HSSORY  NOTES  AND  BILLS  OF  EX- 

CHANGE  VI. 

Liability  of  the  parties. 

28.  in  an  action  by  the  endorsee  against  the  endorser  of  a 
lisreign  bill  of  edBchange,  the  defendant  is  liable  for  damages  ac- 
cording to  the  law  of  the  place  where  the  bill  was  endorsed. 
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for  the  endorsement  is  a  new  sabstantive  contract  Slaeum  v. 
Pamroy,  (3  Cranthy  221. 

29.  The  maker  of  a  note,  payable  to  order,  is  liable  to  refund 
the  amount  of  the  note,  and  costs  of  protest,  to  an  endorser,  who 
has  been  obliged  to  take  up  the  note  after  protest  Morgan  v, 
ReirUzd,  7  Cranch^  273. 

90.  A  promissory  note,  given  by  one  member  of.  a  commer- 
cial company  to  another  member,  for  the  use  of  the  coaip«iy« 
will  sustain  an  action  at  law  by  the  promisee  in  his  own  name, 
notwithstanding  both  are  partners  in  the  company,  and  the 
money,  when  recovered,  will  belong  to  the  company.  Van 
Jfess  V.  Forrest.  8  Cranch^  30. 

31.  The  endorser  of  a  note,  charged  by  due  noUee  upon  de» 
fault  of  the  maker,  may  be  proceeded  against  by  the  holder,  and 
is  not  discharged  by  the  holder's  not  issuing  an  execution,  or 
countermanding  it  against  the  maker ;  nor  is  tiie  endorser  entitled 
to  relief  in  such  case  by  a  Court  of  Equity,  a»  a  surety,  hm/ox 
y.  Prouty  3  Whtai.  520. 

32.  In  Virginia,  an  action  of  indebitatus  assumpsit  cannot  be 
maintained  by  the  assignee  of  a  promissory  note,  against  a  re« 
mote  assignor.    MandevUUy,  BiddU^  1  Cramckj  290. 

33.  The  act  of  Virginia  on  this  subject  is  silent  in  respect  to 
the  claim  of  an  assignee  against  the  assignor,  in  case  of  the  in- 
solvency of  the  debtor ;  but  it  has  been  held,  that  the  law  im- 
plies an  assumpsit  from  the  assignment,  as  between  an  assignor 
and  his  immediate  assignee,  but  not  a  remote  assignee.    /&. 

34.  It  is  not  necessary,  in  all  cases,  in  Virginia,  to  sue  the 

maker  of  a  promissory  note,  lo  entitle  the  holder  to  an  action 

against  the  endorser ;  as,  for  instance,  if  the  maker  be  insolvent, 

or  the  conduct  of  the  endorser  prevent  the  bringing  of  a  suit. 

Clark  V.  Youngs  1  Cranch^  181. 

35.  In  Virginia,  an  action  on  an  endorsed  note  can  be  main- 
tmned  by  the  endorsee  only  against  the  maker,  or  against  the 
immediate  endorser  to  the  endorsee.  Harris  v.  JokmUm^ 
3  Cranchy  311. 
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36.  In  Virgioim,  the  endors^er  of  a  promissory  note  is  not  liable 
to  the  holder  b^  any  express  statute,  but  only  under  the  implied 
contract  created  by  the  endorsement.  That  implied  contract, 
by  the  general  nnderstandmg  of  the  country,  is,  that  he  would 
pay  the  debt,  if  by  due  diligetace  it  could  not  be  obtained  from 
the  maker.     Teatan  v.  Bank  of  Alexandria,  5  Cranchj  49. 

37.  By  the  law  of  Virginia,  the  maker  of  a  note  must  be 
sued,  if'  solvent,  before  resort  can  be  had  to  the  endorser ;  but 
his  insolvency  dispenses  with  the  necessity  of  suing  him.  ^to- 
kti  V.  Paitcn,  5  Cranth^  142. 

38.  In  Virginia,  the  endorser  of  a  promissory  note  is  not  liable 
on  nonpayment  by  the  maker,  unless  the  maker  is  shown  to  be 
insolvent,  or  a  suit  has  been  brought  against  him  and  proved 
fruitless ;  althoogh  such  eikdorser  has  been  counter-secured  by 
the  maker  for  such  endorsement  Dtdany  v.  Hodgkin^  5  Cranchj 
333. 

30.  In  Virginia,  the  endorsee  of  a  note  may  recover  the 
amount  against  a  remote  endorser  in  equity,  though  not  at  law. 
Riddle  V.  MandeotUe,  5  Cranch,  322. 

40.  In  such  suit,  the  defendant  has  a  right  to  insist  that  the 
other  endorsers  shall  be  made  parties }  and  he  has  the  same 
equity  against  the  remote  endorsee,  as  against  his  immediate  en- 
dorsee.   i&. 

BILLS  OP  EXCHANGE  AND  PROMISSORY 

NOTES  VII. 

Action  on  a  iUl  or  note, 

41.  A  several  judgment  against  one  joint  promisor  of  a  note, 
is  no  bar  to  a  joint  action  against  both  on  the  same  note.  Shee- 
Ay  V.  Mandeifille,  6  Cranch,  253. 

42.  A  joint  note  is  not  merged  in  a  judgment  against  one  of 
the  promisors  on  his  individual  assumpsit;  but  the  other  may 
be  charged  in  a  subsequent  joint  action  if  he  pleads  severally.  Ibm 

43.  A  note,  payable  at  sixty  days,  does  not  support  a  count 


4ff     .  BO(ND. 

wbir.h  does  Dot  ^tate  wb^n  the  Dote  is  pK3rahle;  and  even  opoo 
executing  a  writ  of  inquiry,,  the  variasce  would  be  fiitaL  Skee* 
Ay  v.  MandevUUj  7  Cranck^  308* 

44.  la  a  suit  against  the  maker  of  a  note,  by  an  endorser  wh^ 
has  taken  it  up,  the  plainiiff  imisl,  at  the  trial,  produce  the  notei 
Morgan  v.  Reintzel,  7  Cr^mchf  S73. 

45.  An  action  of  debt  lies  by  the  payee  of  a  note  against  the 
maker,  where  the  note  is  expressed  to  be  for  value  recdved. 
Babourg  v.  Peyton^  2  WheaL  285. 

46.  So  by  an  endorsee  against  the  acceptor  of  a  bin  of  ex* 
change  expressed  to  be  for  value  received.    lb. 

47.  In  Virginia,  in  an  action  by  an  ^dorsee  of  a  pmintssory 
note  against  the  nsaker,  the  latter  may  set  off  a  negotiable  note 
of  the  endorser,  which  he  held  at  the  time  of  receiving  notice  of 
the  endorsement  of  Ids  own  note,  although  the  note  thus  act  oS 
was  not  due  at  the  time  of  the  notice,  bat  became  due  befert 
the  note  on  whicb  the  suit  was  brought.  Stetoari  v*  ^udenony 
6  Cranchf  203. 


BOND. 

t.  A  bond  cannot  be  delivered  to  one  of  the  obligees  cu  an 
escrow.     Moss  v.  Riddh^  5  Cranch^  351.  357. 

2.  Where  there  are  several  obligees  constituting  a  partnership, 
a  defivery  to  one  is  a  delivery  to  all.    lb. 

3.  Where  a  statute  requires  a  bond  to  he  taken  in  double  the 
value  of  the  thing  concerning  which  it  is  executed,  and  the  par- 
ties, voluntarily,  and  widiout  fraud*  assent  lo  the  insertion  of  a 
given  sum  as  equal  to  double  the  value^  they  are  estopped  fVom 
denying  that  it  is  double  the  true  value.  Sptakt  v.  United  SiateSj 
9  Cranchf  28.  36,    ])|a3s«alI/,  C.  Jm  dUfentierUe. 
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4.  Where  a  bond  was  given  by  the  agent  of  an  unincorpo- 
rated joint  stock  company,  to  the  directors  for  the  time  being, 
for  the  faithful  performap^e  of  his  daties,  &c.  and  the  directors 
were  appointed  annually,  and  changed  before  a  breach  of  the 
condition  of  the  bond,  the  agent  and  hjs  sureties  were  held  liable 
to  an  action  brought  by  the  obligees  a(Wr  they  had  ceased  to  be 
diceptors.    JinderMmv.  Longim^  kWhuU*'^5,2l, 

.5,  If  the, condition  of  a  bond  be  tp  pay  1700  dollars,  or  the 
duties  which  may  be  ascertaioed  to  be  due  upon  certain  goods 
imported,  it  is  not  in  the  option  of  t}ie  Qbligee  to  disebarge 
the  bond  by  payment  of  the  1700  dollars*  Jln^ald  v,  Um- 
ted  States,  9  Cranch,  104. 

6.  It  seemsj  that  an  obligee  may,  at  law,  recover  more  than 

the  penalty  of  the  bond.    lb. 

/      •  • 

Et  vide  DsED  IL 

Evidence  VIII. 

Statutes  of  the  United  States  IV.  IX. 
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CHANCERY. 

L  Aecident  mid  mistake. 
II.  Prevention  of  fraud. 

IIL  TrusU.    (\)  Ordinary  iruH$.    (S)  Mortgages.    (C)'Md^ 
neg  connd&red  as  land^  and  land  ae  money.    (D)  Lien  of 
vendor  for  unpaid  pnrchase  money. 
IV.  Speeijie  performance.  • 

V,  Matters  of  account. 
\l.  Jurisdiction  of  the  court. 
VII.  Chancery  practice. 

CHANCERY  I. 

Accident  and  mistake. 

I.  O.  and  B.,  partners  in  trade,  were  equally  and  jointly  in- 
terested in  the  ship  Northern  Liberties,  and  her  cargo ;  and  G. 
wrote  to  Messrs  E.  S.  &;  Co.,  of  Boston,  inquiring  at  what  pre- 
mium insurance  could  be  there  obtained  upon  the  cargo,  at  and 
from  Teneriffe  to  La  Vera  Cms,  and  describing  himself  in  the 
letter  as  one  of  the  parties  interested  in  the  property  to  be  insured. 
Upon  receiving  their  answer,  he  again  wrote,  saying,  ^*  Yoar 
office  asks  too  high  a  premium  for  the  risk  I  was  inquiring  after ; 
the  vessel  cannot  be  out  of  time,  as  she  sailed  from  hence  for 
Teneriffe  in  February,  where  we  have  not  learned  that  she  had 
arrived  ;  less  so  that  she  had  sailed ;  but  as  it  is  my  principle  to 
run  no  risks  where  /can  help  it,  /have  prevailed  upon  my  go« 
partner  to  anticipate  her  arrival  and  sailing  again  to  Vera  Cruz. 
To  give  you  a  perfect  idea  of  the  nature  of  the  risk  to  be  in- 
sured, you  will  find  a  copy  on  the  other  side  of  the  application 
to  our  offices,  who  took  a  good  deal  at  seventeen  and  a  half  per 
ceut ;  we  may  be  induced  to  give  one  or  two  per  cent,  more  to 
complete  the  business,  and  wish  you  to  say  whether  it  could  not 
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be  e&cted  with  yeu  at  seventeen  and  a  half  per  ceDt»  or  near 
that ;  and  we  have  not  insured  elsewhere  before  a  retnni  of  youi 
answer,  /may  likely  give' you  an  order  to  effect  twenty  or  twen- 
iy-five  thousand  dollars.''  The  copy  of  the  application  annexed 
to  the  letter,  slated,  that  **  en  the  20th  of  February  last,  the  ship 
N.  L.  sailed  from  this  for  Teneriffe,  commanded  by  F.  K.,  a 
man  of  courage  and  good  conduct ;  she  mooated  sixteen  six 
pounders,  and  had  a  crew  of  thirty  in  number,  &c.  Upon  thia 
vessel's  cargo  toe  want  insurance,  at  and  from  Teneriffe  to  La 
Vera  Cruz.  The  ship  and  cargo  really  and  truly  belong  to 
American  citizens,*^  Application  for  insurance  having  beea 
made,  open  this  letter  and  representation,  for  G.,  by  hu  agents^ 
£.  S.  b  Co.,  they  received  from  the  insurance  company  a  policy 
in  his  name  only,  *'  as  property  may  appear,"  without  the  clause 
statini^  the  insurance  to  be  for  the  benefit  of  all  concerned*  On 
a  hill  filed  to  correct  tlie  mistake,  which  was  denied  by  the  ao^ 
swer ;  AeM,  that  a  Court  of  Equity  could  not  relieve  by  conform* 
ittg  the  policy  U}  the  intention  of  6.,  which  was  to  insure  for 
himself  and  partner,  that  intention  not  having  been  unequivocal* 
ly  and  clearly  communicated  to  the  insurers.  Graves  v.  Boston 
Marint  Ins.  Co.,  2  Cranch,  419.  442. 

2.  A  bond  executed  in  pursuance  of  articles  of  agreementg 
may,  in  equity,  be  restrained  by  the  articles,  if  the  departure 
from  them  be  clearly  shown.  Fudey  v.  Lynn^  6  Crtmck^  298« 
249. 

3.  An  award  will  not  be  set  aside  in  equity,  on  account  of  an 
omission  by  the  arbitrators  to  act  upon  part  of  the  matters  sub- 
mitted, unless  that  omission  shall  have  injured  the  complainant 
Dary's  executors  v.  Faw^  7  Cr^mdi,  171.  174. 

4.  Any  fact  which  clearly  proves  it  to  be  against  conscience 
to  execute  a  judgment  at  law,  and  of  which  a  party  could  not 
have  availed  himself  4n  a  4)oiirt  of  Law ;  or  of  which  he  might 
have  availed  himself  at  law,  but  was  prevented  by  fraud  or  bc(A* 
dent,  nnmixed  with  aey  faak  or  negligence  in  himself  or  bit 
agents,  will  authorize  a  Court  of  Equity  to  interfere  by  injnne* 
lion,  -restraiptng  the  edverse  party  from  availing  himself  of  the 
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jodgment  obtained   at  law.       Marine  Ins,  Co,  v,   Hodgton, 
7  Cranch,  332.  336. 

5.  But  a  defence  cannot  be  set  up  in  equity  whicb  has  beea 
fully  and  fairly  tried  at  law,  although  it  may  be  the  opinion  of 
the  Court  of  Equity  that  the  defenceiK>ught  to  have  been  sustain- 
ed at  law.     lb, 

6.  A  Court  of  Equity  being  capable  of  imposing  its  owa 
terms  on  the  party  to  whom  it  grants  relief,  there  may  be  cases 
in  which  its  aid  ought  to  be  extended  to  a  party  who  might  have 
defended  himself  at  law,  but  has  omitted  to  defend  himself  there. 
But  such  cases  are  r&re :  the  equity  of  the  complainant  must  be 
free  from  doubt;  and  the  judgment  must  be  one,  of  which  it 
would  be  unconscientious  for  the  party  who  has  obtained  it  to 
avail  himself.    lb, 

7.  Upon  an  insurance  on  a  valued  policy,  if  a  misrepresenta- 
tion of  the  age  and  tonnage  of  the  vessel,  whereby  the  under- 
writers were  induced  to  agree  to  a  high  valuation,  be  a  defence, 
it  is  at  law,  and  not  in  equity ;  unless  the  complainants  be  pre- 
vented from  using  it  at  law  by  the  act  of  the  insured,  or  by  any 
positive,  rule  which  disabled  them  from  doing  so.    lb. 

8.  An  attorney  at  law,  as  such,  having  no  authority  to  make 
a  wmpromise  for  his  client,  a  compromise  thus  made,  though  in 
the  form  of  an  award,  or  of  a  judgment  at  law,  will  be  relieved 
against  in  equity,  if  the  conduct  of  the  injured  party  has  been 
blameless.     Holker  \,  Parker^  7  Cranch^  436.  453. 

CHANCERY  U, 

PrevcTUian  of  fraud, 

9.  Bill  filed  by  the  State  of  Georgia,  against  S.  B.,  R.  W.  P., 
and  J.  H.,  merchants  and  copartners,  and  J.  S.,  surviving  part- 
ner of  E.  and  S.,  setting  forth,  that  on  the  4th  of  May,  1782,  the 
State  of  Georgia*  enacted  a  law  entitled,  ^^  An  act  for  inflicting 
penalties  on,  and  confiscating  the  estates  of,  such  persons  as  are 
therein  declared  guilty  of  treason,  and  for  other  purposes  therein 
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mentioned."  That  by  the  operation  of  this  act,  all  the  debts^ 
does,  and  demands  'of  the  cititeus  of  Georgia,  to  persons  who 
had  been  sabjected  to  the  penahies  of  confiscation  in  other  States, 
and  of  British  nieix bants,  and  others  residing-  in  Great 
Britain,  and  of  all  other  British  subjects,  were  vested  in  the 
said  State.  That  J.  S.,  a  citizen  of  Georgia,  one  of  the  de* 
fendants,  and  surviving  copartner  of  K.  &;  S.,  was  in- 
debted to  the  other  defendants,  S.  B.,  R.  W.  P.,  and  J.  H.,  in 
the  sum  of  7,058/.  9s.  5d,  upon  a  bond  dated  in  1774,  which 
debt,  by  virtue  of  the  above  act,  was  transferred  from  the  obli- 
gees, and  vested  in  the  State :  S.  B.,  being  a  native  subject  of 
Great  Britain,  constantly  residing  there  from  the  year  1767, 
until  after  the  passing  of  the  act;  R.  W.  P.  coming  within  the 
description  of  persons,  whose  estates,  real  and  personal,  (debts 
excepted,)  were  confiscated  by  acts  of  the  legislature  of  South 
Carolina,  if,  iifter  refusing  to  take  the  oath  of  allegiance,  they 
returned  to  that  State;  and  J.  H.'s  estate,  real  and  personal, 
(debts  excepted,)  having  been  expressly  confiscated  by  an  act  of 
the  legislature  of  South  Carolina.  That  an  action  had  been 
brought  upon  the  bond  by  the  obligees  against  J.  S.,  as  survi- 
ving partner  of  K.  and  S.,  in  the  Circuit  Court  for  the  District 
of  Georgia,  in  the  year  1791,  in  which  judgment  was  rendered 
on  demurrer  for  the  plaintiffs.  That  the  Attorney-General  of 
the  State  of  Georgia,  applied  to  the  Circuit  Court  to  admit  the 
State,  as  a  party,  to  defend  its  claim  in  said  suit,  which  applica- 
tion was  rejected.  The  bill  charged  a  confederacy  between  the 
parties  to  the  suit  in  the  Circuit  Court  to  defraud  the  State;  and 
that  in  pursuance  thereof,  the  plaintiffs  in  that  suit  had  issued 
execution  against  the  defendant,*and  the  defendant  had  confede- 
rated with  them  not  to  take  out  a  writ  of  error :  so  that  the  de- 
fendant's property  would  be  levied  on,  and  disposed  of,  and  the 
State  defrauded  of  its  just  claim  thereon.  I^he  bill  concluded 
with  praying,  ^*  that  any  levy  under  said  execution,  and  any 
sales  in  pursuance  of  a  levy,  and  moneys  raised,  or  that  might 
be  raised,  might  be  stayed  in  the  hands  of  the  marshal  of  the 
Circuit  Court  by  an  injunction  from  this  Court.    And  that  the 
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ioarsha]  be  directed  to  pay  the  moneys  so  raised  td  the  tre*-* 
sorer  of  the  State  of  Georgia  for  her  use,  and  that  the  said  J*  S. 
be  decreed  to  pay  said  treasurer  the  balance  due  on  the  bond 
aforesaid  for  the  use  of  the  State.  Per  Curiam^  an  injnnctioa 
granted,  it  being  considered  equitable  to  stay  the  money  in  the 
bands  of  the  marshal,  until  the  right  to  it  was  fairly  decided  at 
law.     The  State  qJ  Georgia  v.  Brailrford  et  al.  2  DaU.  402. 

10.  On  a  motion,  at  a  subsequent  term,  to  dissolve  the  injunc- 
tion and  dismiss  the  bill»  the  Court  was  of  opinion,  that  if  the 

State  of  Georgia  had  a  right  to  the  debt,  it  was  a  right  to  be 

* 

pursued  at  common  law;  but  that  the  ground  of  equity  for 
granting  an  injunction  continued  the  same— namely,  that  the 
money  ought  to  be  kept  for  the  party  to  whom  it  belonged. 
The  injunction  was  therefore  continued  until  the  *next  term, 
when  an  amicable  action  was  entered  and  tried  at  the  bar  of  this 
Court,  and  a  verdict  given  for  the  defendants  S.  B.  et  al,,  and 
the  injunction  was^  of  course,  dissolved.  &  C.  2  DaU,  419. 
S  DaU.  I. 

11.  In  order  to  support  a  motion  for  an  injunction,  the  bill 
should  set  forth  a  case  of  probable  right,  and  a  probable  danger 
that  the  right  would  be  defeated,  without  this  special  interposi-r 
tioo  of  the  Court    IL  Per  Th.  Jobnson,  J.  2  DaU.  405. 

12.  The  provision  contained  in  the  judiciary  act  of  17i^3,  [xxii.] 
c.  167.  s.  5.  that  no  injunction  shall  '*  be  granted  in  any  case, 
without  reasonable  previous  notice  to  the  adverse  party,  or  hi^ 
attorney,  of  the  time  and  place  of  moving  for  the  same,'*  extend^ 
to  injunctions  granted  by  the  Supreme  Court,  or  the  Circuit 
Court,  as  well  as  to  those  that  may  be  granted  by  a  single  judge. 
New-York  v.  Connecticut^  4  DaU.  1.  2. 

13.  The  design  and  effect  of  injunctions  must  render  a  shorter 
notice  reasonable  notice,  in  the  case  of  an  application  to  a  Courts 
than  would  be  so  construed  in  most  cases  of  an  application  to  a 
single  judge:  and,  until  a  general  rule  shall  be  settled,  tlie  par* 
ticular  circumstances  of  each  case  must  also  be  regarded.    i&. 

14.  Where  a  bill  is  filed  to  obtain  a  discovery  of  the  defend- 
ant's title,  and  an  injuactina  is  granted  vpoo  that  ground,  it 
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mast,  of  ccMine,  be  diuolved  as  sooo  as  the  discovery  ii  obtained. 
S.  C.  4  DaU.  3.  Note  (1.) 

15.  Where  (be  State  of  New-Tork  filed  a  bill  in  this  Court 
against  the  State  of  Conoecticat,  contatDing  an  historical  ac- 
count  of  the  title  of  New*York  to  the  soil  and  jurisdiction  of  a 
tract  of  land  which  had  been  granted  by  both  States ;  alleging 
that  the  grantees  of  Connecticut  had  brought  actions  of  eject- 
ment in  the  Ci|rcuit  Court  against  the  grantees  of  New-York } 
setting  forth  an  agreement  of  the  28th  of  November,  1683,  be** 
tween  the  two  States  (then  colonies)  on  the  subject ;  and  praj'- 
log  a  discovery,  relief, 'and  injunction  to  stay  the  proceedings  in 
the  ejectments  :  Hdd^  that  as  the  State  of  New*York  was  not  a 
party  to  the  suits  below,  nor  interested  in  the  decision  of  those 
suits,  an  injunction  ought  not  to  issue.  S.  C.  4  Dalh  3. 

16.  A  Court  of  £quity  will  not  interfere  between  a  donee  of 
land  by  deed,  and  a  devisee  under  the  will  of  the  donor,  in  a 
case  where  there  is  no  fraud.  Viers  v.  Monfgomery^  4  Craneh^ 
177. 

17.  A  Court  of  Equity  of  the  United  States  cannot  grant  aq 
injunction  to  prevent  a  party  from  proceeding  at  law  in  a  St^tt 
Court.    Diggi  y.  Woleott,  4  Cranch,  179. 

IB*  Where  the  plaintifls  claimed  title  to  lands  in  Georgia,  nn^r 
der  several  mesne  conveyances  from  the  origioal  patentee ;  and 
while  the  lands  were  the  property  of  C,  two  judgments  were 
rendered  against  him  at  the  suit  of  H.,  for  the  sum  of  Afib%h 
sterling.  Executions  were  afterward?  issued  on  the  judgments, 
and  levied  on  the  lands  of  the  plaintiffs  held  under  oonvf yamces 
from  the  defendant  C,  made  subsequent  to  the  rendition  of  the 
judgments.  The  agent  of  the  plaintiffs  gave  the  sheriff  notice 
not  to  sell  under  the  executions,  alleging  t^at  the  judgments 
were  satisfied ;  but  as  he  failed  to  take  the  steps  prescribed  in 
such  case  by  tlie  local  laws,  the  sheriff  proceeded  to  sell  tp  M.  axid 
others.  Upon  a  bill  filed  against  C,  H.,  and  M^  and  others,  to 
set  aside  the  sale  and  conveyanoe  made  by  fhe  sheriff,  and  for 
general  relief;  ieU,  that  although  the  judgments  constituted  a 
legal  lien  on  the  l^nds  in  question,  and  |he  title  at  Uw  jpi^ied 
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to  the  purchasers  by  the  sheriff's  sale  and  conveyance,  yet  that 
if  the  judgments,  under  which  the  legal  estate  was  acquired, 
were,  in  fact,  satisfied,  and  sufficient  notice  given  to  the  purcha- 
sers to  put  them  on  their  guard,  the  plaintifff  would  be  entitled 
to  relief.  But  the  facts  of  the  cause  qpt  supporting  the  plain- 
tiffs' allegation,  there  being  no  sufficient  evidence  to  show  that 
there  was  not  due,  on  the  judgments  obtained  by  H.  against  C, 
a  sum  more  than  equal  to  the  value  of  the  lands  sold  under  exe* 
cutions,  the  plaintiffs  had  no  equity  against  the  purchasers  of  the 
lands,  whose  conduct  appeared  to  have  been  perfectly  unexcep- 
tionable, and  the  bill  was  consequently  dismissed.  Field  v. 
HoUand,  6  Cratich,  8.  20. 

19.  If  a  suit  be  brought  to  set  aside  a  conveyance  obtained  by 
fraud,  and  the  fraud  be  clearly  proved,  the  conveyance  will  be 
ket  aside,  as  between  the  parties ;  but  the  rights  of  third  persons, 
who  are  purchasers  without  notice,  cannot  be  disregarded. 
Fletcher  v.  Peck^  6  Cranch,  87.  1 33. 

20.  He  who  has  equal  equity,  may  acquire  the  legal  estate,  if 
he  can,  so  as  to  obtain  a  supeniority,  and   protect  his  equity. 
Fitzsimmons  et  ah  v.  Ogden  et  al,  7  Cranch,  2.  18. 

21.  On  the  question,  whether  a  writing  be  a  letter  of  credit, 
or  on  the  construction  of  a  letter  of  credit  or  guarantie,  the  rule 
is  the  same  in  a  Court  of  Equity  as  in  a  Court  of  Law ;  and 
any  explanatory  fact  which  could  be  admitted  in  evidence  in  the 
one  Court,  would  be  received  in  the  other.  Russell  v.  darkens 
executors,  7  Cranch,  69.  89. 

22.  On  the  quesUon  of  fraud,  in  such  a   case,  the  remedy 
at  law   18   also  complete;   and    in  no    case   will  a  Court  of 
Equity  afford  relief  for  an  injury  sustained  by  the  fraud  of  a 
person  who  is  no  party  to  a  contract  induced  by  that  fraud.  /&. 

23.  If,  however,  certain  facts,  essential  to  the  merits  of  a  claim 
purely  legal,  be  exclusively  within  the  knowledge  of  the  party 
against  whom  that  claim  is  asserted,  he  may  be  required,  in  a 
Court  of  Equity,  to  disclose  those  facts,  and  the  Court  being 
thus  rightly  in  the  possession  of  the  cause,  will  proceed  to  de*- 
termine  the  whole  matter  in  controversy,    lb. 
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24.  But  this  rule  cannot  be  abused  by  being  employed  as  a 
Biere  pretext  for  bringing  causes,  proper  for  a  Court  ot  Law,  Into 
$1  Court  of  Equity.  Russell  v.  darkens  executors^  7  Cranch, 
69.  89. 

25.  If  the  answer  of  the  defendant  discloses  nothing,  and  the 
plaintiff  supports  his  claim  by  evidence  in  his  own  possession, 
unaided  by  the  confessions  of  the  defendant,  he  will  be  dis* 
missed  from  the  Court  of  Chancery,  and  permitted  to  assert  his 
rights  in  a  Court  of  Law.     lb. 

26.  But  if  a  claim  is  to  be  satisfied  out  of  a  fund  which  is  ac- 
cessible only  by  the  aid  of  ,a  Court  of  Chancery^  application 
may  be  made,  in  the  first  instance,  to  that  Court,  which  will  not, 
in  that  case,  require  that  the  claim  should  be  first  established  in 
a  Court  of  Law.     lb, 

27.  Notice  of  a  prior  incumbrance  to  an  agent,  is  notice  to 
the  principal.    Asiar  v.  fVells,  4  Wheat.  466.  467. 

CHANCERY  IIL 

Trusts.     (A)  Ordinary  trusts.      (B)  Mortgages.      (C)  Moneyi 
considered  as  land,  and  land  as  money.     (D)  Lien  of  vendor 
for  unpaid  purchase  money. 

(A)   Ordinary  trusts. 

28.  He  who  acquires  the  legal  title,  having  notice  of  the  prior 
equity  of  another,  becomes  a  trustee  for  that  other,  to  the  extent 
of  his  equity.     Wilson  v.  Mason^  1  Cranph,  100. 

29.  If  the  obligee  of  a  bond  obtain  dtles  in  his  own  name  for 
part  of  tlie  lands,  the  assignment  of  which  to  the  obligor  was 
the  consideration  of  the  bond,  and  suffer  the  titles  to  the  residue 
of  the  lauds  to  be  lost  by  the  non-payment  of  taxes,  a  Court  of 
Equity  will  not  lend  its  aid  to  carry  into  effect  a  judgment  at  law 
upon  the  bond,  by  a  bill  brought  by  the  obligee  against  the. 
executors  o(  the  obligor.  Skilleni  v.  May^s  executorsy  4  Cranch, 
137. 
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30.  Equity  will  makt  that  party  immediatdy  liable  who  is 
uiiimatdy  liable  at  Uw. 

Tbus,  if  ao  executor  has  distributed  the  estate  of  bis  testator, 
the  creditor  has  aa  action  at  law  against  him,  and  he  has  his  re* 
oiedy  against  the  legatees.  But  the  creditor  has  no  action  at 
law  against  the  legatees.  He  may,  therefore,  bring  the  executor 
and  legatees  both  before  a  Court  of  Chancery,  which  Court 
will  decree  immediate  payment  from  those  who  are  ultimately 
bound.     Riddle  v.  MandevUhj  5  Craneh^  322.  330. 

31.  If  the  executor,  and  his  sureties,  should  be  insolvent,  so 
that  a  suit  at  law  must  be  unproductive,  the  creditor  would  have 
no  other  remedy  than  in  Equity,  and  his  right  to  the  aid  of  that 
Court  could  not  be  questioned.    Jb, 

32.  The  purchaser  of  an  equitable  interest,  purcliases  at  his 
peril,  and  acquires  the  property  burdened  with  every  prior  equi- 
ty charged  upon  it.  Sldrras  et  oZ.  v.  Craig  fy  MUcheU^  7  Crunch^ 
34.  48.    Russell  v.  darkens  executors^  7  Cranch^  69.  97. 

33.  A  person,  for  whose  benefit  a  trust  is  created,  who  is  to 
be  the  ultimate  receiver  of  money,  may  sustain  a  suit  in  equity, 
to  have  it  paid  directly  to  himself.  Russell  v.  Clarke's  executors^ 
1  Cranch,  69.  97. 

34.  But  if  the  state  of  things  contemplated  by  the  trust  deed 
has  not  yet  occurred,  or  if  it  does  not  appear  that  a  prior  trust 
has  been  satisfied,  or  its  objects  otherwise  secured,  the  trust  fund 
will  not  be  directly  applied  for  the  use  of  the  party  for  whose 
ultimate  benefit  it  was  intended. 

As  where  a  merchant  had  .endorsed  the  bills  of  another,  upon 
the  faith  of  the  guarantie  of  a  third  person,  and  the  principal 
debtor  having  become  insolvent,  made  an  assignment  in  trust  to 
pay  the  amount  that  should  be  recovered  against,  and  paid  by, 
the  guarantee,  a  judgment  was  recovered  against  the  guaraateei 
but  he  having  also  become  insolvent,  and  no  part  of  the  judg- 
ment having  been  paid  by  him ;  it  was  held,  that  the  state  of 
things  had  not  occurred,  in  which  the  party,  who  endorsed  the 
bills  upon  the  faith  of  the  guarantie,  could  demand  the  execution 
•f  the  trust,  direcdy  to  himself.    lb. 
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'  35.  So  wiftre,  in  the  same  deed  of  afssignment,  a  prior  trust 
had  been  created  for  the  benefit  of  other  parties,  and  it  did  not 
appear  whether  the  prior  trust  had  been  satisfied,  or  its  objects 
otherwise  secured,  it  was  held,  that  the  trust  fund  could  not  be 
then  applied  directly  for  the  benefit  of  the  party  who  had  en* 
dorsed  the  bills  upon  the^Aiith  of  the  guarantie.  Russell  r. 
darkens  execuiarfy  7  Cranch^  69.  97. 

36.  But  if  the  trust  be  to  pay  the  guarantee  a  sum  which  ht 
is  liable  to  pay  to  the  creditor,  who  has  relied  upon  the  faith  of 
die  guarantie,  and  the  trust  be  created  in  such  terms  that  the 
money  is  certainly  to  be  paid  to  the  guarantee,  equity  will  decree 
it  to  be  paid  directly  to  the  creditor  who  has  relied  upon  the 
guarantie.     lb. 

37.  The  party  who  takes  an  assignment  of  a  deed  of  assign- 
ment, in  trust  for  certain  purposes,  takes  it  with  notice  of  the 
trust,  and  is  cloathed  with  the  trust  He  is  a  trustee  for  the 
same  uses,  and  to  the  same  extent,  with  his  assignor. 

Thus,  where  A.  received  an  assignment  from  his  insolvent 
debtor,  of  certain  personalties,  in  trust,  first,  to  repay  himself 
any  sums  which  he  might '  pay  on  account  of  certain  liabilities 
for  the  debtor,  and,  secondly,  to  pay  B.  all  such  moneys  as  he 
should  be  liable  to  pay  as  a  guarantee  for  the  insolvent  debtor ; 
and  A.  transferred  the  assignment  to  C,  another  creditor  of  the 
insolvent,  who  had  received  another  assignment  of  the  property, 
subject  to  the  lien  of  the  first  assignment,  in  consideration  of  being 
indemnified  against  his  (A.'s)  liability  upon  certain  notes  of  the 
insolvent,  it  was  held,  that  C,  having  taken  the  assignment  with 
notice  of  the  trusts,  took  it  cloathed  with  the  trusts ;  and  that  he 
was  a  trustee  for  the  same  uses,  and  to  the  same  extent  with  A. 
lb. 

38.  H.,  in  contemplation  of  marriage  with  B.,  gave  a  bond 
for  5,000  dollars  and  interest,  to  trustees,  to  secure  to  B.  a  sup- 
port, during  the  marriage,  and  after  the  death  of  H.,  in  case  she 
should  survive  him,  and  to  their  child  or  children,  in  case  he 
should  survive  her ;  with  condition  that  if  H.  should,  within  the 
time  of  his  life,  or  within  one  year  after  the  marriage,  (whichsoever 
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of  the  said  terms  sbc^Id  first  expirei)  convey  lo  the  trustee  ftOme 
good  estate,  real  or  personal,  sufficient  to  aeciJre  the  aBDual  [hiy*' 
ment  of  300  dollars  for  the  separate  ase  of  bis  wife  during  the 
marriagei  aud  also  s'ufficieiit  to  secure  tbe  payment  of  the  sAid 
5|000  dollars  to  her  use  in  case  she  should  survive  her  husband^ 
to  be  paid  within  six  months  after  his  death  ;  and  in  case  of  her 
death  before  her  husband,  to  be  paid  to  tbehr  child  or  children  -; 
or  if  H.  should  die  before  B.,  and  by  his  will,  should,  within  a 
year  from  its  date^  make  such  deviscss  and  bequests  as  should  b^ 
adequate  to  those  provisions,  then  the  bond  to  be  void.     H.  died^ 
leaving  his  widow  B.  add  a  son,  having,  by  his  last  will,  devised 
a  tract  of  1,000  acres  of  land  in  the  Mississippi  territory  to  his 
son  in  fee ;  a  tract  of  10,000  acres  in  Kentucky,  equally  between 
his  wife  and  son,  with  a  devise  over  to  her  in  fee  of  (he  son's 
moiety,  if  he  died  before  he  attained  *'  the  lawful  age  to  will  it 
away.^'    And  the  residue  of  his  estate,  real  and  personal,  to  be 
divided  equally  between  his  wife  and  son,  with  tbe  same  contin^ 
gent  devise  over  to  her,  as  with  regard  to  the  tract  of  10,000 
acres  of  land.    The  value  of  tbe  property  thus  devisisd  to  her^ 
beside  the  contingent  interest,  might  have  been  estlUMited,  at  tbe 
time  of  H.'s  death,  at  6,000  dollars.    B.  subsequently  died,  hav- 
ing made  a  nuncupative  will,  by  which  she  devised  all  her  dstate^ 
"  whether  vested  in  her  by  the  will  of  her  deceased  husband  or 
otherwise,"  to  be  divided  between  ber  son  and  the  plaintiff,  with 
a  contingent  devise  of  the  whole  to  the  survivor.    The  son  af* 
terwards  died,  the  plaintiff  brought  his  bill  to  chaise  ihe  laadft  of 
H.  with  the  payment  of  the  bond  for  5,000  dollars  and  interest^ 
to  which  the  plaintiff  derived  iiis  right  under  the  nuncdpioive  wiU 
of  B.    By  the  laws  of  Kentucky  this  will  did  not  pass  her  real 
estate,  but  was  sufficient  to  pass  her  personal  estate,  including 
the  bond. 

jSisU,  that  the  provision  made  in  the  will  of  H.  for  his  wifi^ 
must  be  taken  in  satisfaction  of  the  bond,  but  Subject  to  ber 
liberty  to  elect  between  the  provision  under  the  will  atad  the 
bond ;  and  that  this  privilege  was  extended  to  ber  deviste,  tbs 
plaintiC    Hunter  ▼•  Bryant^  2  Wheat.  32. 
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99.  Acttitl  msinteiiaiicfe  is  equivntent  to  ^  stun  secwred  for 
^spftraie  mainteciafice ;  and,  tlierefere,  interest  upon  flie  .bond 
during  the  husband's  life  time  was  not  allowed  in  ihe  above 
case.     Hunter  v.  Bryant,  2  Wheat  33. 

'  40.  Under  all  the  circumstances  of  the  abqve  case,  it  was  de- 
lermiiied  that  the  bond  was  chargeable  on  the  residue  of  H.^s 
esia^,  and  of  this,  the  personalty  irst  in  order.  lb. 
.  41.  Where  atl  fhe  property  of  the  late  bank  of  the  United 
States,  on  tbe  ex|Mration  of  its  character,  had  been  assigned,  by 
a  general  assignment,  in  thist,  to  aMignees,  for  Itie  purpose  of 
Kqtiidating  Its  affairs  :  QtMsre,  Whether  any  aetion  at  Jaw  coald 
be  maintained  by  the  assign<<es,  on  certain  promissory  notes,  en- 
dorsed lo,  and  the  property  of  tlie  Bank,  which  had  not  been  spe- 
cially  assigned  nor  endorsed  to  the  assignees  ?  Lenox  v.  RoherU, 
2  Wheat.  373.  376. 

4L  However  this  may  be,  it  is  clear  that  a  suit  in  Equity 
might  be  oiaiiitatoed  by  the  assignees  against  the  parties  to  the 
notes.    R. 

43.  By  the  act  of  incorporation  of  tbe  Union  Bartk  of  George- 
town, c.  86.  8.  11.  tbe  shares  of  any  individual  stockholder  are 
transferable  only  on  the  books  of  the  bank,  according  to  the 
n|)es  (conformably  to  law)  established  by  the  president  and 
directors  \  and  all  debts  due  and  payable  to  tlie  bank,  by  a 
stockholder,  must  be  satisfied,  before  tl)e  transfer  shall  be  made, 
unless  the  president  and  directors  slmll  direct  to  the  contrary : 
Hdd^  that  no  person  could  acquire  a  legal  title  to  any  shares, 
eicept  under  a  regular  transfer,  according  to  the  rales  of  the 
bank ;  and  if  any  person  takes  an  equitable  assignment,  it  mu$t 
he  subject  to  the  rights  of  the  bank,  under  the  act  of  incorpora- 
tion, of  which  he  is  bound  to  take  notice.  Union  Bank  v.  Laird^ 
2  Wheat.  390.  393. 

44.  A  icreditor  may  lawfuHy  take  and  hold  several  securities 
^for  the  same  debt,  and  cannot  be  compelled  to  yield  up  either 

until  the  debt  is  paid;  therefore,  the  bank,  under  the  above  cha- 
raeter,  has  a  right  to  take  security  from  one  of  the  parties  to  a 
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hill  or  note  discouoted  by  it,  and  also  to  hold  the  shares  of  ano- 
ther party  as  security  for  the  same.  C/fMon  Bank  v.  Laird^ 
2  Wheat.  390.  303. 

(B)  Morigagei. 

45.  A  mortgage  of  land  made  by  one  who  has  a  legal  and 
equitable  title  to  a  moiety  of  the  property  which  the  mortgage, 
purports  to  convey,  passes  only  his  legal  or  equitable  interest, 
although  he  had  a  power  from  the  person  who  held  ibe  residue 
of  the  legal,  but  pot  of  the  equitable,  estate  in  the  land,  to  sell 
and  convey  his  right  also ;  the  mortgagor  not  having  affected  to 
convey  any  part  of  it  under  his. power  from  the  other  person, 
although  his  deed  purported  to  mortgage  the  whole ;  and  the 
equitable  title  not  being  in  the  person  who  gave  the  pQwer. 
Skirras  et  aZ.  v.  Craig  fy  Mitchell  7  Cranchf  34.  47. 

46.  It  is  not  necessary  to  the  validity  of  a  mortgage  that  it 
should  truly  state  the  debt  it  is  intended  lo  secure: ;  but  it  shall 
stand  as  a  security  for  the  real  equitable  claims  of  the  mortgagee, 
whether  they  existed  at  the  date  of  the  mortgage,  or  arose  after^ 
wards  upon  the  faith  of  the  mortgage,  before  nofice  of  the  subse* 
quent  title  o( z,.hona  Jidt  purchaser.     Id»  50. 

47.  If  A.  advance  money  to  B»,  and  B.  thereupon  convey- 
land  to  trustees,  in  trust,  to  convey  the  same  to  .A.  in  fee,  in  case 
B.  should  fail  to  repay  the  money  and  interest  on  a  certain  day ; 
and  B.  fails  to  repay  the  money  on  that  day,  and  the  trustees 
thereupon  convey  the  land  to  A.,  and  there  is,  in  the  conveyance, 
no  acknowledgment  of  a  pre-existing  debt,  and  no  stipulation 
for  the  repayment  of  the  money  acivanced,  and  no  proposition 
for,  or  conversation  about,  a  mortgage ;  it  is  not  a  mortgage^ 
and  B.  has  no  equity  of  redemption.  Canway*i  executors  v. 
Alexander^  7  Cranch^  218. 235. 

48.  Two  individuals  may  make  a  contract,  6>r  the  purchase 
and  sale  of  lands,  defeasible  by  the  payment  of  money  at  a  future 
day,  or,  in  other  words,  make  a  sale  with  a  reservation  to  the 
vendor  of  a  right  to  repurchase  the  same  land  at  a  fixed  price, 
and  at  a  specified  time.    lb. 
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49.  Bot  as  efforts,  are  ffequently  made  by  ibe  iendeft  of  mo- 
ney to  take  advantage  of  the  necessities  of  the  borrower,  in  order 
to  obtain  anjast  advantages,  the  leaning  of  Courts  of  Equity  in 
stieb  cases^  is  against  them,  and  doubtful  cases  are  generally  de- 
cided to  be  mortgages.  Conway*t  executors  v.  Alexander^ 
7  Cranch,  218.  2M. 

'  50.  As,  however,  a  conditional  >  sale,  if  realTy  intended  to  be 
such,  is  valid,  the  inquiry  in  every  case  must  be,  whether  the 
contract  in  the  particular  case  is  a  secarity  for  the  repayment  of 
the  money  or  an  actual  sale.     lb.  * 

61.  The  want  of  a  covepant  to  repay  thc^'money  is  not  com- 
plete evidence  that  a  conditional  Sale  was  ihterided  ;  but  it  is  an 
important  circumstance^  for  if  is  a  necessary  ing'redieut  in  a 
mortgage^  that  the  mortgagee  should  have  a  remedy  against  the 
person  of  the  debtor,  either  reserved  in  express  terms  or  somehow 
existing.    lb.     ^      *  *    ' 

52.  If  the  contract  be  not  completely  voluntary,  as  if  mad^ 
by  a  person  in  jail  and  much  pressed  for  money,  though  this  cir- 
cumstance does  not  deprive  a  man  of  the  right  td  dispose  of  his 
property,  it  gives  a  complexion  to  his  contracts,  and  must  have 
some  inflnenoe  in  a  doubtful  cistse,  in  determining  the  conveyance 
to  be  a  mortgage  and  kiot  a  sale.     lb. 

53.  A  conditional  sale,  made  in  such  a  situation,  at  a  price 
bearing  no  proportion  to  the  value  of  the  property,  would  bring 
suspicion  on  the  whole  transaction.     lb. 

54.  A  seemSf  that  excessive  inadequacy  of  price  would,  in  it- 
self, in  the  case  of  a  conditional  conveyance,  furnish  irresistible 
proof  that  a  mortgage,  and  not  a  sale,  was  intended,    lb, 

55.  A  mortgagee,  who  knows  that  another  persoti  is  about  to 
lend  money  upon  the  mortgaged  premises,  and  denies  that  he  has 
a  mortgage,  or  asserts  that  it  is  satisfied,'  will  be  postponed  to 
the  second  mor^gee  who  is  induced  to  lend  the  money  h}f  this 
concealment  or  misrepresentation.  Lee  v.  Munroe  et  ai» 
7  CroJwA,  366.  368.  - 

56.  But  this  rule  only  extends  to  a  party  who  has'  himself  an 
mterest  in  the  subject-matter  of  inquiry,  but  not  so  as  to  affect 
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ibe  initfOfM  of  ptincip^tU  ibitovgb  iMv  ftgnts*  unlast  it  appeurs 
tbat  tbn  ag^Ol  waj(  »Cliiig  wiibiQ  the  icope  of  hit  aiRtbority,  aod 
ff ^s  ^ropq^v^ered,  w  Pg^ot,  to  m«k^  lh«  declaration  «f  mpresenta* 
tiQi)  which  U  reVwd  on  an  the  gvomid  of  relief.  Lee  v.  •Muaroe 
el  al.  7  OpneA,  ^.  968. 

57.  If  three  persons  mortgage  their  joint  property  to  iiidea»« 
m(y  the  drawer  of  bMis  o(eichaQge  drawn  for  their  «ccoiinioda* 
tioo,  40  case  of  noa-acceptaoce ;  aod  if  each  of  tho  roortgagon 
i|gree$  to  take  up  %  \k\ti  part  of  the  billa  upon  their  return  pro* 
tested,  and  if  two  of  them  neglect  to  take  np  their  two  thirds, 
whereby  the  other  mortgagor  is  oompelled  to  lake  op  the  whole 
qf  the  bills,  in  consequence  of  which  he  feqoesta  the  drawer  sot 
ty  discfiarge  the  niortgage,  but  to  bold  it  for  hU  benefit ;  a  lien 
ip  equity  is  thereby  created  upon  the  mortgaged  property  to  the 
i^noaot  of  twq  thirds  of  the  bills  id  favour  of  ttiat  mortgagor  who 
took  up  the  whole.  Pratt  et  al.  v.  Law  fy  Campbdlfd  Cramchj 
4fi6.  497. 

(C)  Money  considered  0$  foml,  emd  ktni  at  aumey. 

5$.  equity  considers  land,  directed  to  be  sold  aod  converted 
into  money,  as  money ;  aqd  money  directed  to  be  employed  in 
the  purchase  of  land,  a$  land*  Cr^ig  v.  Le$He^  3  Whegi.  663. 
677. 

59.  Where  the  whole  beneficial  interest  in  the  land  in  one  caise, 
or  in  the  money  in  the  other,  belongs  to  the  person  fer  whose  use 
it  is  given,  a  Court  of  Equity  will  permit  the  eutui  jue  truii  to 
take  the  money  or  land  at  his  electioPi  if  hp  elect  before  the  co»> 
version  is  made.    lb. 

60.  But  if  the  cestui  que  trust  die,  without  having  determined 
bis  election,  the  property  will  pass  to  hit  heifs  or  personal  repre^ 
sentatives,  in  the  same  manner  as  it  would  hove  done  if  the  eon^ 
version  had  been  made,  and  the  trMst  executed  in  hje  life  time.  A. 

61.  XfOnd,  devised  to  trustees,  to  sell  for  payment  of  d^hu  and 
legacies,  is  to  be  deemed  as  m^ney*    Jb^ 

62.  The  heir  at  Iftw  has  a  resifltifkg  trpst  In  toch  lands,  after 
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Ae  debts  and  legmci^  are  paidi  and  miy  eoMe  tiHd  tlq^ky  mA 
restrain  the  tirastee  from  telKng  Store  that!  Miffctent  tb  pay  tfaeiH; 
or  may  offer  io  pay  thiem  bimsetf,  sod  pray  a  cotiveyAiic^  of  cte 
part  of  the  laod  not  sold  in  the  first  case,  and  the  whole  in  the 
latter,  which  prc»perty  in  either  case  #il}  be  tand  knA  liot  money. 
Craig  V.  Ledie,  3  Wheat.  563. 577. 

63.  But  if  the  intent  of  the  testator  appi^fs  to  hdVe  bidn  to 
Btasnp'  upon  the  proceeds  of  the  land  diMcfed  Io  be  sold,  thfe 
qvaliiy  of  personalty,  hot  only  for  the  particalar  pikrposes  of  tt^ 
irill^  but  to  all  intents,  the  tlaim  of  the  tieir  at  la#  A>  a  refruUnl|^ 
trust  is  defeated,  and  the  estate  is  considered  to  be  persohiit^    /^. 

64.  Equity  will  extend  the  saute  privilege  t6  the  residuary 
legatee  which  is  allowed  to  the  heir,  to  pay  the  debts  and  tega- 
cies,  and  call  for  a  conveyance  of  the  real  estate,  or  to  n^stfaiA 
the  tru9tees  from  selliog  more  than  is  necH^ary  to  {rdy  the  d^^bts 
aud  legacies*    lb.  '  * 

65.  Thfi  coiichi8ion--*'^hicfa,  io  Roper  v.  Radtliff,  (9  Moi. 
167.)  is  dedticed  from  the  above  principles,  that  io  respect  io  ihk 
residuary  legatee  such  a  devise  shall  be  considered  as  land  ih 
equity,  though  in  .respect  to  the  creditors  and  specijic  hgateeg,  h 
is  deemed  as  money — denied.     lb. 

66.  R.  C,  a  citizen  of  Vifgitiia,  beihg  seized  of  real  property 
in  that  State,  made  his  will :  '*  lu  tlie  first  place,  t  give,  devise, 
and  bequeath  unto  J.  L.'^  and  four  others,  "  all  ray  estate,  real 
and  persoual,  of  which  I  may  die  seized  and  possessed  io  any 
pitn  of  America,  in  special  thist,  (hat  the  afore-mentioned  per- 
sons, ^r  Such  of  them  as  may  be  livi'h'ig  at  my  death,  will  sell  my 
pefM^al  et^tate  to  the  b?ghest  bidder,  on  two  years  credit,  and 
fay  ir^  'estate  cfn  one,  tivo,  add  tliree  years  credit,  provided  satis- 
factory security  be  gi\'en  by  bond  and  deed  of  trust.  In  the 
second  place,  I  give  and  bequeath  16  my  brother  T.  C'an  atien^ 
**ai1  the  prt^ceeds  of  my  esfMe,  re&l  and  personal,  which  I  have 
hefeM  directed  to' be  sold,  t6  be  remitted  to  him,  accordingly  as 
the  payments  aire  nrade;  and  I  h^i'e'by  declare  the  aforesaid  J.  L.'^ 
atid  the  ifbtir  other  p^s^n^,  **  to  be  my  trustees  and  executors  for 
Ae  pQi))0!ies  trfbre  mentiun^.'^     I/e/J,  tliat  the  legacy  given  f 
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T.  C^'m  the  will  of  R«  C,  wag  to  be  considered  as  a  bequtet  of 
perianal  estate,  which  hg.  was  capable  of  takiog  for  his  owo  bene* 
fit,  though  an  alien*     Craig  v.  LeMlxe^  3  Wheat.  563w  577. 

ft 

(D)  lAm  .of  vendor  for  unpaid  purchase  money. 

67.  The  equitable  lien  of  the  vendor  of  land,  for  unpaid  pur- 
chase money,  is  waived,  by  any  act  of  the  parties  showing  that 
the  lien  is  not  intended  to  be  retained,  as  by  taking  separate 
securities  fo»  the -purchase  money.  Brown  v.  GfiZmao,  4  Wheat, 
255. 290. 

68.  An  fxpress  contract,  that  the  lien  shall  be  retained  to  a 
specified  extenty  is  equivalent  to  a  waiver  of  the  lien  to  any  greater 
extent.    lb. 

69.  Where  the  deed  itself  remains  an  escrow  until  the  first 
payment  is  made,  amffs  then  delivered  as  the  deed  of  the  party, 
and  the  vendor  consents  to  rely  upon  the  negotiable  notes  of  the 
purchaser  endorsed  by  third  persons,  for  the  residue  of  the  pur- 
chase money,  this  is  such  a  separate  security  as  extinguishes  the 
lien.     lb. 

CHANCERY  V. 

Specijic  performance, 

70.  He  who  sells  property  on  a  description  given  by  himself^ 
is  bound  in  equity  to  make  good  that  description ;  and  if  it  be 
erroneous  in  a  material  point,  although  the  variance  be  occasion- 
ed by  mistake,  he  must  still  remain  liable  for  that  variance. 
MFerran  v.  Taylor,  3  Cranch,  270.  281. 

71.  Where  a  party  agreed  to  sell  lands  on  Sngston^s  Fork^ 
by  mistake,  which  were  in  fact  situated  on  Slate  Creek^  as  he 
could  not  be  compelled  to  perform  his  contract  specifically 
by  a  conveyance  of  land  on  Hingston's  Fork,  an  issue  of  quan-^ 
tum  damnificatus  was  directed  to  ascertain  the  damages  the  plain* 
tifi*  had  sustained  by  the  inability  of  the  defendant  to  perform 
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his  cantfnitU  MjIrsbau^  €.  J.  AubUanie^  allboagh  ssseniiiig 
u>  ilie  general  priocipies  laid  down  bj  the  Cwirt,  did  not  consi- 
der them  applicable  to  the  particular  circumstances  of  tlie  case, 
where  the  error  in  the  description  of  the  property  was  not  only 
mnocetit  in  itself^  bat  appeared  ^t  the  time  to  be  animportant,  and 
did  not  conduce  to,  'or  in  any  manner  affect  the  making  of  the 
contracts  The  person  claiming  damages  in  such  a  case  should, 
he  thought,  be  \e£x  to  bis  remedy  at  law.  M^Ferran  v.  Taylor^ 
3  Cranek,  ^70.  281. 

72.  In  equity,  time  nay  be  dispensed  with,  if  it  be  not  of  tlie 
estenee-ofthe'eotttract    Hepburn  v.  Auldf  5  Cranchj  262.  275. 

73.  A  vendor  may  compel  a  specific  execution  of  a  contract 
for  the  sale .  of  lands,  if  be  is  able  to  give  a  good  dtle  at  the ' 
time  of  the  decree,  although  he  had  not  a  good  title  at  the  time, 
wVen,  by  the  contract,  the  land  ought  to  have  been  conveyed. 
Ih. 

74.  But  a  Court  of  Equity  will  not  compel  a  specific  per^ 
formance,  unless  the  vendor  can  make  a  good  title  to.  all  the 
land  contracted  to  be.  sold.    lb,  ^  ^ 

75.  Where  there  is  simply  a  deficiency  in  quantity,  the  con- 
tract will  be' decreed  to  be  specifically  performed  upon  the  prin- 
ciple of  eampensaiion.    lb. . 

76.  LaviNGSTON,  J.*,  dissentiente^  as  to  the  above  principles, 
although  he  concurred  in  tlie  decree  of  the  Court  dismissing  the 
bill.  He  would  dismiss  the  bill,  even  if  a  good  title  could  then 
be  given  by  the  complainants.  This  Court  can  no  more  dis- 
pense with  punctuality,  as  to  fimc,  in  any  case,  tlian  with  any 
otbar  part  of  the  agree^ment.  In  England^  the  lapse  of  time  is 
disregarded  in  decreeing  a  specific  execution  of  a  contract  for 
land^*  because  there  the  lands  have'  a  known,  fixed,  and  stable 
value ;  while  in  this  country,  the  price  is  continually  fluctuating 
and  uncertain,  and  in  almost  every  case  time  is  a  very  material 
circamstance.    lb. 

77.  He  also  expressed  his  dissatisfaction  with  the  rule  of  eom- 
pensation  ;  holding,  that  the  Court  could  not  in  any  case  compel 
a  specific  performance  on  terms  and  condhions.    It  could  not 
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compel  a  8)pecific  execntiob  as  to  part,  aod  give  the  pvrchMer 
damages  for  the  non-conveyance  of  the  residue.  JUepbum  y. 
jMd,  5  Cranch,  263.  275. 

78.  After  a  lapse  of  seven  y  ^rs.  the  Court  refused  to  decree 
a  specific  performance  of  a  comract,  in  the  part  execution  of 
which,  th«  plaintitfs,  or  those  under  whom  they  claim,  had  ex« 
pended  large  ,sums  of  money,  although  the  first  default  was  oo 
the  part  of  the  defendant,  aod  although  it  was  probable  that  the 
failure  of  the  defendant  in  that  respect  had  prevented  tlie  com- 
pletion or  the  execution  of  the  contract  on  the  part  of  the  plain- 
tifis ;  .circumstances  having  so  changed,  that  neither  party  could 
derive  from  the  execution  of  the  contract,  all  the  benefits  whkh 
were  at  first  expected.    Pratt  et  al.  v.  CarroUy  S  Cranch^  471.  • 

79.  Time  is  material  as  to  the  specific  performance  of  a  con- 
tract, wlierever,  from  tlie  change  of  circumstances,  a  specific 
performance,  such  as  would  answer  the^ends  of  justice  betweea 
the  parties,  has  become  impossible. ,  lb,  Pratt  et  al.  v.  Xtato  Sf 
.CampbeO,  9  Cra^  456.  ,494. 

80.  In  a  case  where  it  would  be  difiicuU  to  asceftain  the  in- 
jury resulting  from  the  breach  of  contract,  or  thesam  in  damages 
by  which  the  injury  mi^ht  be  compensated,  the  Court  will  not 
itself  ascertain  the  damages,  nor  direct  an  issue  etquanhm  datnr 
nificatus.     Pratt  et  al,  v.  Law  fy  CampbeMj  9  Cranehy  456.  493*. 

81.  Where  a  contract.for*  the  sale  of  land  has  been  in  pari 
executed  by  a  conveyance  of  a  part  of  thejapd,  and  the  vendor 
is  unable  to  convey  the  residue,  a  Court  of  JBquity  will, decree 
the  repayment  of  a  proportionate  part  of  the  purchase  money, 
with  interest.     lb. 

82.  A  Court  of  Equity  will,  in  general,  decree  a  specific  per- 
formanoe  of  an  agreement  for  the  sale  of  lands,  if  the  vendor  is 
able  to  make-  a. good  title  at'aay  time  before  the  decree  is  pro* 
noun^ed ;  but  the  dismission  of  a  bill,  brought  by  the  vendor  to 
enforce  a  specific  performance,  on  account  of  a  defect  in  the 
tide,  is  a  perpetual  bar  to  a  new  bill  brought  for  the  same  ob- 
ject ;  untess,  perhaps,  in  a  case  where  an  original  bill  in  tlie  na- 
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Mn».of  a  biH  of  review  niigbt  be  entertahied.    Hq^bum  et  dl.  v. 
Bwdop  etal.  1  Wheat.  179.  195. 

83.  The  inability  of  the  vendor  to  make  a  good  title  at  the 
time  the  decree  is  pronounced,  though  it  forms  a  sufficient  ground 
for  refusing  a  specific  performance,  will  not  authorize  a  Court  of 
Eqoity  to  rescind  the  agreement  in  a  case  where  the  paclies  have 
an  adeqaafcf  reiSedy  at  law  for  its  breach.    lb. 

84.  The  iriieiiage  of  the  vendee  is  an  insufficient  ground  to 
entitle  the  vendor  to  a  decree  for  rescinding  a  cdntract  for  the 
sale  of  lands,  though  it  may  aflbrd  a  reason  for  refusing  a  spe- 
ciic  performance  as  against  the  vendee.     lb, 

85.  Bat  if  the-  parties  hav#  not  an  adequate  remedy  at  law, 
the  vendor  may  be  con$ideped  as  a  trustee  for  whoever  nay  be- 
come purchasers  under  a  $ale  by  order  of  the  Court,  for  the  be- 
nefit of  the  vendee. 

86.  Where  the  vendor  is-  indebted  to  the  vendee,  and  the  salt 

J 

is^  made  fo  order  to  pay  the  debt,,  the  vendor  must  pay  interest 
from  the  time  the  debt  is  liquidated  until  he  makes  a  good  title, 
and  the  vendee  is  accooiitable  for'  the  rents  and  profits  from  the 
time  the  title  is  perfected  until  the  contract  is  specifically  per>' 
formed.    R.  ' 

8t.  In  ovder  to  obtain  a  specific  performance  of  a  contract, 
its  terms  should  be  So  precise  as  Aat  neither  party  can  reasoua* 
Uy  misonderstand  them.  '  If  the  contract  be  vague  and  uncer- 
tain, or  the  evidence  \o  establish  it  be  insufficient,  a  Court  of 
Equity  will  not  enforce  it,  but  will  leave  the  party  to  his  remedy 
at  law.     Cobon  v.  T/umpmm,  2  fFheai.  336.  341. 

88.  The  plaifltifi*,  who  seeks  for  the  specific  performance  of  an 
agreement,  must  show  that  he  has  perform.ed,  or  oflered  to  per-  ' 
form,  on  his  part,  the  acts  which  formed  the  consideration  of  the 
alleged  undertaking  on>  the  part  of  the  defendant.    J&. 
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sure  of  a  mortgage  of  laind^,  although  in  all  these  cases  the  lands 
lie  without  the  jurisdiction  of  the  Court,  provided  the  defendant 
resides,  or  is  to  be  found  within  it.  Mctssie  v.  WatU\  5  Cranchj 
148.  158.  -.  • 

98.  A  State  Court  has  .no  jurisdiction  to  grant  an  injunction 
staying  the  proceedings  on  a  judgment  of  the  Courts  of  the  Uni- 
ted States.    M'lRm  v.  Voofhie9,  7  Crunch^  279. 

99.  If  an  equitable  title  be  merged  iti  a  grant,  the  party  has 
no  relief  in  Equity,  although  the  grant  b^  void,  as  being  con- 
trary to  law.    Preston  v.  Tremble^  7  Craneh^  354.' 

100.  Courts  of  Equity  have  concurcent  jurisdiction  with 
Courts  of  Law  in  assigning  dower  ;  ppon  the  ground,  that  par- 
Utions  are  made  and  accounts  taken  ia  Chancery,  in  a  manner 
highly  favourable  to  the  great  pui^ses  of  justke.'  Herbert  et 
d.  V.  Wren  et  d.  7  Crunch,  3Ta.  376.  - 

101.  So,  whei:e  the^  lands  are  sold,  and  are  in  possession 
of  the  purchaser,  who  has  not  yet  paid  the  purchase  money,  if 
the  party  entitled  to  dower  is  williitg  to  leave  the  purchaser  un- 
disturbed, and  to  accept  of  a  gross  sum  for  her  dower,  instead 
of  a  third  part  of  the .  land  itself,  a  Court  of  Equity  will  take 
jurisdiction,  and  will  not  drive  her  into  a  Court  of  Law,  and 
compel  her  to  receive  her  dower  in  the  hmds  themselves.    lb, 

102.  The  remedies  in  the  Courts  of  the  United  States,  in 
Equity,  are  to  be.  not  according  to  the  practice  of  State  CQurts;- 
but  according  to  the;  principles  of  equity,  as  distinguished  and 
denned  in  that  country  from  which  we  derive  our  knowledge  of 
those  principles.     Robinson  v.  Campbdlj  3  Wheat.  212.  221. 

103.  Consistently  with  this  doctrine,  it  may  he  adisitted,  that 
where,  by  tfik  stAtuies  of  a  State,  a  title,  which  would  otherwise 
be  deemed  merely  equitably,  is  recoguized  as  a  legal  title,  4>r  a 
tide  which  would  be  valid  at  law,  is,  iinder  circumstances  of  an 
equitable  nature,  declared  void,  th^  right  of  the  parties  in  such 
case  may  be  as  fully  considered  in  a  suit- at  law,  in  the  Courts  of 
the  United  States,  as  in  any  State  Court.    lb. 

104.  Where  MML,  .a  citizen  of  Kentucky,  brought  a  suit  in 
Equity^  in  the  Circuit  Court  of  Kentucky,  against  C.  C,  stated 
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to  be  a  ckiEeo  of  Virgioia,  and  E«  J.  and  S.  E.,  without  any 
designalion  of  citnensbip ;  ail  .ilie  (lefendants  appeared  aod  an- 
aveied:  and.  a  decree  was  pronounced  for  the  plaintiff:  it  was 
held,  that  if  a  joint  interest  vested  in  G.  C  and  the  other  defend- 
ants, the  Court  had  nq  jurisdiction  over  the  cause.  But  that  if 
a  distinct  interest  vested  in  C.  C,  so  that  substantial  justice  (so 
far  as  he  was  concerned)  conid  be  done  without  affecting  the 
other  defendants,  tb^ jurisdiction  of  the  Court  might  be  exercised 
as  to  him. alone.     Cafftero»  v,  M;Roberts^  3  Wheat,  591. 

105.  The  Circuit  Court  has  jurisdiction,  on  a  bill  in  Equity, 
filed  by>the  United  .States  against  the  debtor  of  their  debtor,  they 
claiming  a  priority  under  .the  act  of  1799,  c.  J23.  s.  65.  not- 
withstanding the  local  law  of  the  State  where  the  suit  is  brought 
allows  a  creditor  to  pr4)ceed  against  the  debtor  of  his  debter,  by 
a  peculiar  .process  at  .law.  The  United  States  v.  Uowlandf 
A  tVheai.  lOS,^  US. 

106.  The  Circuit  Courts  of  the  Union  have  Chancery  juris- 
diction in  every  State ;  they  have  the  same  Chancery  powers, 
and  the  same  rules  of  decision  in  all  the  States.     lb, 

107.  On  a  bill  of  peace,  if  the  case  be  clear,  a  Court  of 
Eqnity  will  interpose  to  quiet  the  lille,  especially  where  a  num- 
ber of  penaos  are  interested  in  the  settlement  of  the  question, 
and  nnmepons  titles,  depend  en  it.  Alexander  ei  al.  v.-FeuMe- 
ton,  9  Cranch,  462.  468. 


*  .  * 
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.  'Chancery  Practice. 

108.  The  general  rule  prescribed  Jby  statute,  for  this  Court,  in 
Chancery  causes,  js  the  adoption  of  tliat  practice,  which  i^ 
founded  on  the  usage  of  Court^  of  Equity  constituted  on  similar 
principles;  but  the  Court  .is  authorised  to  make  such  deviations 
as  are  necessary  to  adapt  its  rules  and  f)rocess  to  the  peculiar 
circumstances  of  this  country,  subject  to  the  control  of  the  legis- 
lature.    Grayson  v.  Virginia^  d  DaU.  320. 


12  CflANCKRY. 

109.  Pi*oce68  of  niijMBtiOy  issuing  out  of  this  Court  in  any  suit 
in  equity,  must  be  served  oo^  the  defendant  sixty  days  before  the 
return  day  of  the  process :  and  if  the  defendant,  on  such  service, 
doe^  not  appear  at  the  return  day,  the  complainant  is  at  libei^y 
to  proceed  ex  parte,  Grayson  v.  Virginia^  3  Do//.  321.  335. 
mh  RuU  of  the  Court,  1  Wheat,  xv. 

110.  A  decree  for  the  sale  of  mortgaged  property,  upon  a 
bill  to  foreclose,  is  a  final  decree,  from  whibh  an  appeal  will  lie 
under  the  Judiciary  Act  of  1789,  c.  -20.  s.  22.  Ray  v.  Lotr, 
3  Cranch,  179. 

111.  A  plea  lu  bar  to  a  bill  in  equity,  deoying  part  of  the 
material  facts  stated  in  the  bill,  is  not  good.  A  mere  denial  of 
facts  is  proper  for  an  answer,  but  not  for'  a  plea.  ,  MUHgati  v« 
MUedge,  3  Cranch,  220. 

1 12.  The  want  of  proper  parties  is  not  a  good  plea,  if  the  bill, 
suggests  a  sufficient  reason  for  not  making  other  parties,  such  as 
tliat  they  are  out  of  the  jii^risdictioo  of  the  Court,    lb. 

113.  The  want  of  proper  parties  is  not  a  sufficient  groupd  for 
dismissing  the  bill.    It ixpust  -stand  over  to.  make  new  parties.    lb. 

114.  The  report  of.  audUoTv,  appointed  by  consent  of  parties 
in  a  suit  in  equi^,  is  not  in  the  nature  of  tin  award  of  arbitra- 
tors, but  is  like  a  report  on  a  reference  to  a  master^and  may  be 
set  asidie  by  the  Court,  although  neither  fr^ud,  corruption,  par- 
tiality, or  gross  misconduct,  on  the  part  of  the  auditors,  be  proved. 
Fiddv.  Holland,  6  CrancJi,  8.  21. 

115.,  Without  expressly:  revoking  an  order  of  reference  to  au- 
ditors, the  Court  may  direct  an  issue  to  ascertain  the  facts.  lb. 
.  116.  A  Court  of  Equity  may  ascertain. the  facts  itself,  if  the 
testimony  enables  it  to  ascertain  them,  or  if  nqt,  may  either  direct 
an  issue,  or  refer  the  questiqn  to  a  master.    lb. 

117.  After  di.riscting  an  issue,  the  Court  .may  proc^  to  a 
final  decree,  without  the  issue  being  tried,  t>n  the  order  directing 
it  being  set  aside.  An  interlocutory  d^ree,  deciding  the  merits 
of  the  cause,  is,  in  such  case,  an.  implied  discharge  of  the  order 
directing  an  issue,     lb. 

lis.  The  answer  of  a  defendant,  who  is  properly  and  necesr 


sarily  imide  a  paf|y  to  tjie^iii},  aiK)  aganisl  wbpnir  io  a  possible 
»t^te  qf  thia^s,  a  decree;.mjg^  have  beep' rendered,  ii  evidence 
ag^st  the  plaintiff,  akbougb  it.bejdoubtfiil  in  the  actual  state 
^^the  case,  ivbetber  ,a  deqree  can  be  .pr^noanced  against  such 
4tt&ndaDC.    Field  v.  Bolhnd,  6  Cra9e&/9J  24.   .      . 

119.  jpiit , the  piainttdbcaliirirgt  .avail  tbeonelves  of , the  answer 
oTaparty,  wbo^  tjiough .^po^iii^Hy  a. defendant,  is  substaQtially  a 
plahitiff^  whos^4nterestiS)tb£Mr'intejrest,  who  basth^  sameotject 
wi^  themselves,  and  who  is  .not  charged  in  the  bill  witt;  coi^de* 
latiog  to/.d^fr^iud  then^ .  His  apswer  i&  not.  evidence  ag^drttst  a 

,  120u  Tb^  an^er  or  one  defendant  is  evidence  slgainfl^  o^her 
defendaQts-claioung  through  him. 

Thii$.w|)ere  the  plaintiffs  ^claimed  thle.lo  l^inds  ip  Georgia 
9Bder>>ever^I  jooe^oe  conveyimees.  from,  the  origioal  palent^; 
and  w.b3e  t|i^JaQda  were,  the  property  of  .C«,  one  pf  the  defoid* 
ants,  two  jp^gmenu  wererenc^red  sigajnst  him  at  the  suit  of  H., 
alao  a  ei^defepdant,  for  the  sum'  of  4,dj^6/#  sterling.  iUecatiQns 
were  aAtirwards  ifbiuad  09  tl)^.  judgments,  ^d  levied  on  landst  of 

> 

the  plt^iyifft'belid  iipder -conveyances  from  the  defbudant-C.^ 
mt^  nibseqoeiit  to  the  rendition  of  the  judgi^nt^.  .Tiie  agent 
QClhe]>laia(jfr.gav&  the  sheriff  notice  not  |o-*seU  under  the  &k^ 
eBtfton«,-«UqpHig ^that  die  judgments  were  satisfied;  btttaft.be 
Ailed  jo lakef  tbe'Stepspte^cribed  in  such t^ase  by  the  local hiws, 
the  sheriff  proceeded  to  sell  to  M»  and  others,  also  defendants. 
Up0i|  a  biU  fil/edtp  iet  asid^  tti6  sa)e  and  cbnvieyaQGe  made  fay 
tfidsh^fifi^^Qd  fbr.general  felii^;  AeZ^f,  that  the  ahswe^r  of  the  de- 
Cufld^Dt ;(I., ^(as^^viderice  agaiijuit  tbe  plaiiiltffs^  and  agaiqit.the. 
dsfefidaatM. and. others;  but  that  the  answer yof  C.  ^as  nfH 
evidioaceegdiqat  his  cp-rdefendaotft. -./}«.  •' 

:i2fl^  ThranMplicity^Af  th^Clfcnit  Courts  to  proceed  against 
any  per^pn  residing  widtip  Jthe  tXoited  States,  but  not  within  the 
Dialriet.for  which  the  Codrt  is  golden,  wiH^ justify  th^m  in  dis- 
pensings in  an  eqiAty  suit,  with  parties  merely  formal.  Russell  r. 
C;afikeV«2:ecii<0iv,;7(7r(foc&,  69.98.  '. 

lag.  But  where 4he  real  merits  of  the <:au89  eannoi^  be  deterr 

1* 
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« • 
< 

mined  wiihcint  brtogiiig  before  the  Court,  jis  MfndfkpU,  parties 

who  are  not  liarb)e  to  be  sued  in  the  Circuit  Court  in  conjunctioo 

with  tlie  other  defendants, .  thig  suit  cannot  proceed,  unless  Uiey 

will  consent  to  make  theiqselves  parties.     RtmeU  v^.  Clark^  ex^ 

cuiorsj  7  Crunch^  fiO.  92.  i 

123..  An,  answer,  responsive  to  the  bit],  is  evidence  in  favour 

of  the  defbac^anV    Jk*       \         ;  ,. 

l!M.  A  Court  of  Equity  cannot  award  a  writ  of  k(J)eref(acia$ 
poMem'onem  to  enforce  its  decrees.    Wuihtiv,  JViUiamtt  7  Crasi^^ 

125.  Regularly,  claimants  to  land,  wbq  have  t^nly  an  equita; 
ble  tide,'^ag;ht  to.  niake  those  whose.. tide  ibey^ass^ct,  as  w^U.^s 
the  persbn  .from  whom  ihey  claim  a  conyeyaoice^  parties,  to.  the 
suit.  For  oitaitting  to  do  so,  an  origind  bill  may., be  dismissed. 
Simnm  v-  Guthrie  et  ai.  9  Cranch.  19.  2$: 
.186.  But  a.  bill  to  enjoin  a  judgment  at  law»  which,  hai  Iffen 

•  '  *  -      '  « 

rendered  for  the  defcadatrt  in.  Equity  against  the  plaintiff  ia 
Eottity,  U  not  ah  original  bill.    Jb.       ^  •       « 

127.  'If  the  judgment  has  been  rendered  ip.a  Court  of  the  Uni* 
ted  States,  the  bill  must  be  brought  in  the.QoiH*ta  of  ,tW  United 
States:  and  as  the  limited  jurisdiction  of  those.  Courts  mijgbt 
possibly  create  some  doubts  of  the  propriety  of  niaktag  citizens 
of  the  same  State  with  the  plsMntiff,  {larties  defendants;  in  «och 
a  case  the  Court  ;may  dispense  with  ^riies  who.  would.  6tfaer- 
wise  be  required,  and  decree  as  between  those  i^efore.the  Qourt, 
since  its  decree  cannot  afiect  those  who  are.  not  parties  to  the 
Sttiu     Ih,       .  ,,  "•*,  .     .>.•  .  -V  . 

1 28«  If  the  executipn  of  a^.matertjiil,  cKliibit  oC  the  complalnimti 
be  not  admitted  by  the  defendant  in  his  answer,  who  calUupqii 
the  complainant  to  maH^-full  proof  thereof  in  the  Cpurt  below, 
tbisi  Court  will  jiot  presume  U^t  an;  btber  proof  4ira$  made  than 
what  appears  In  the  transcript  oC  the  record.  .  Drunmoufs  ndr 
mnistraton  y*  »Magruder  ^  Co.^s  truaieesy  ^^CraticL  }22, 125. 

129.  But  if  ibis  Court  perceive  .that  «n  objection  to  testimony 
is  tnerely  technical,,  and  was  probacy  not  m^de  i^t  all  In  the 
Court  below,  it  will  not  dismiss  the-  bdl  absoliitely,^  but  w^ll  re* 
makid  the  cause  to  the  Court  below  fof'  further  proceedings.  lb. 
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130*  Tiw  answer  of  one  defeodaDt  InCbanoery  is  not,  Id  ge- 
taera}^  evidence  agaioM  bis  Ge-defendant.  Clatk*$  executors  v. 
Vau  Rdmadyk,  9  Cranch^  }^.  Ifi6.  Leeds  V.  Marine  Lit.  Co. 
2"ff%e(rf.^38d.388/' 

131.  But  ttlis  rule  does  not  apply  to  the-  case  n^here  tbe  de* 
findants  are  alt  proved  lo  be  partnei^  m  the  saiiie  tfaDcactioii ; 
for  la  such  case^'the  aiisiver 'of  eitWr  is  evldeoce"  again^  tbe 
others.  ?  Clark's  admnisUraiors  v.  Van  Riemsdyk'j  9  Crdtiqh,  153. 

« 

fSSL  'TheoJepOsiliohof-^Mie  defendant  i)5  not  adoi^s^ble  in -evi- 
dence against  tbe*  others,  ajtiiough  he  bad  received  Jiil  certificate, 
of  discharge  tirnder  a  StAt^  insolvent  law,  frooi  aU  dVbi^  ^tnd  coa* 
tracts  prior  lo  the  date  of  die  discharge,  add  although  the  debt' 
in  suif  was  croirtracil^  pri6r  to  rach  di^chai^e ;  the^debt  having 
feeen  contrsctkd  in  ^  ibreigtt  country  with  a  foreigner.  .'lb. 

135.  it  is  ihe' general  rule,  that  eithefe*  two  witnesses,  or  ope 
witness  With  probable  circmnstahces,  will  be  required  to  out^ 
weigh  ai)  answer  asserting  a  fact  responsively  to  the  hUt     lb. 

1 34. -Bat  th^ifre  may  be  evidence  arising  "^froni*  circunistahcea 
stronger  tb^n  tbe  testitnony  df  any  single  irltness/  A.  -  \. 
'  135J  And  tbe  weigiifol'the  answer  must  also,  fro<n  the  liatun^ 
of  evidence/ d'epeiHl,  in  sonie  degree,  on  tbefucX  stated.*  ^  If  a  dei^ 
fendarft  ass€¥ts  a  ^ct  wtiidr  is- not,  and  canii<it  b^  witbai  bis  own 
knowledge,  the  nature  of 4iis  testiinoiiy  caniiK>t  b^  c&an^d  bjr  thcf 
|)ositiveness' of  his  assertiot).     Jro.  *      :  ^'   »  '       >  ,. 

196:  Th^  general  rultf  does  iildf  tlierefore  apply  to  a  casie 
wh^re  ifce  answer  is  dtttwelgliod  by  circumstances,  or.it  is  respect* 
ing  a  fact  wbicli  in  tli^  nature  of  ifaings  calunot  tie  within  the 
persftrfaP  knowledge  of  the  deifStidkiu.     ihl'  '-  ;  V 

137.  .A  denial  by  tin  etecuKlr,  defendant,  thlaf  his  testator  gave 
aiithcM'ity  to-  A.  to  draw  a  biH>  of  exebange,'  is' not  ^ch'  aii  an^ 
swer  tolin  ^yehn^^nt'diTstich  authdDity,as  w)tl' deprive  th^  plaint 
fiSflf  of  his  remedy ;'  aniet^s  the  defendant  also  deny  tbe  subsequent 
assent  df  bis  testator  ftr  the  drawing  of  such  l)ilh     lb. 

138.  For  a  subsequent  assent  is  eqnivaleiit  4o  an  originid  ad« 
thori^.    15.       '       ' 
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139.  It  is  not  the  Kq^ttj^  practice  to  orckr  an  issue  quantum 
damntficatuB  ia  any  case  itf  which  the  Court  can  lay  hold  of  a* 
simple^  equ'iiable,  .an6  precise  rule  to  ascertain  the  amount  which 
it  ought  to  decree.  Pratt  et  al^  v.  Law  fy  Camphett^%  Cranch^ 
456.494.  '  ' 

140.  Causes  in  Equity  ^cannot  beremd^cd  &y  wfk  of  error^ 
flrom  thjs  Circuit  Court  tor  fe*^xahi(nation  in  the  Supreme  Court 
The  appro[M(ate  mode  of  removing  'such  causes  is  bff  appeal: 
and  the  rules,  regulations,  and  restrictions  contained  In  the  22d 
and  23d  se9tipns  of  the  Judiciary  Act  of  IT^SI,  cv  20.  respiting 
the  time  frtthin  which  i  writ  of  error  iM\  be  brought,  and'4it 
what  instabces  it  dhall  operate  as  a  supersedeas;  the*  citation  to 
die  adverse  party ;  the  security  to  be  given  by  the  plaintiff  in 
error  for  prosecuting  his  suit;  and  the  restri€;tion«  npbn  the  ap* 
pellate  Court  as  to  reversals  in  certain  enumerated  cases,*  are  ap- 
plicable to  9ppea]8  under  the  Jndiciary  Actef  lS03,,d..353.  [xciii.] 
apdare  to  be  Jdbstantially  observed  ;  except  that  when  the  ap- 
peal is  prayied  at  the  samis  term  when  the  decree'  is  pronpunced, 
a  citation  is  not  necessary.     Tke  SanPedh^  2'lHettt.  132.  137. 

141. 'The  i^nswer  of  an  agent  is  nbt.evictence:^gaitasthi9*priB«^ 
eipal,  nor  are  his  adinissions  in  j^aif,  unless  they  ibtta  a  part  6f 
the  rei gesta.,   Leeds  v. Marine  Ins.  Co*,  %' Wheat. '380.  383.-    ^ 

lA%,  Where  a  cause,  is  set  dofvn^  for  hearing  on  the  bilf,  ail* 
«wer,  and  exhibits,  ulrithtat  other  pie'ilklidgs,  the  whole  ot^.^ 
answer  must  be  considered  as  true.    lb.  .•  '  f         :   /.    ' 

143.  The  Circuit  Courts  baCVe  no  pQ|wer.to  set  aside  their  d6- 
crees  in  £qi|lty  on  motion,  after  tfie  term  at  iMtk  tlSey-ar^. ren- 
dered.    VameKtMv.M'Roberis^SfVkeai.'.Bdi.     •'     / 

144;  Upon  a  bill  filed  1)y  Ae*  United  States^  prOceedHig 
against -^e  debtor  of  their  deb#r  for^an  accodnt,  &£€.  in^tMer 
to  enfonfe  their  priority,  "the  ofigihal  debtitir  to  the.  United  Stikes 
ought  to  b^  miide  a  party,  and  the  atcbuat  <akea  between  him 
and.  his  debtor.     The  United  States  v.  Hawkhidf  4  fVhedf^  108, 

117.  <    ,.'    ^    -  .  '   •      : 

145,  Au  appeal*  does  not  lie  from  an  order  Or  decreain£qut- 


^  > 


«HANCSRY.i  tf 

i^j  of  fhe  Circuit  Court,' to  this  Cooit,  mileffB  ii  hen  find  decree, 
BuAerford  v.  FMer,  4  Ddl  22. 

.146.  A  final  decree  €atiqot  be  pronoaneed  until  aU  the  parties 
in  interest  ard,  brougjit  before  tlie .Court  MarshdU  v.  Beverley ^ 
B  Wheat.  313.  315.. 

147.  Wbere  a  bill  wa^  filed  for  a  perpetual  injunction,  on  judg- 
ments obtiuned  oacertkin  biUs^fej^^Hunge  drawn  by  the  plain- 
tiff and  neginiated^^o  the  def^ndant^  and  which  bat}  subfiequently 
passed  from-. the  latter  4nto  tb^  hands  of  tbird  p&rson,  by  wbom 
the  jiidgqieots  were  obtajbed :  hdd.,  that  the  ii^unction  could  not 
b^  decreed'  until  rhetr  answers  had  come  id,  aUbongh  the  bill 
stated",  and  the  defendant  admitted,  that  be  had  paid  the  Judg-' 
mencs,  and  was  ibeo  tlie  only  person  interested  iir  t^eni,  because 
such  statemeM  and  adniis$lon  might  be  made  by  polkisron.    Ibk 

148.  In'  appeals. to  this,  Cpurl,  'from  the 'Oircdit\Codrts,  in 
Cb&ncery  tasQS,  the.pjlro)  testimony  which'  n^ay.  be  heard  at  the 
trial  in  4^  CMrt  bcfhiw  Q^gbt  «>  appear  ria  the  jrecprd*  Cottn 
y.Pem^^  Wheat.' 42,i.  . 

'149.  A  final  decree,  dr.  an  interlociutory  decree  which  in  a 
grieftt  nieasure  .decides,  the  iperits  of  the  cause,  cannot  be  pro- 
DOODced,  uoitt  aH  th^  parties  to  the  biU»'  ^ild  all  therparties  in 
interest^  are' before  the  Cou^'C^ .  ?IJ. 

S60l  'An  agreement  i^  a  Courts  of  Common  Law,  Gbancery,  or 
Prise,  made  under  a  dear  nMSt$ke«  w{Ilbe$6t•a^idQ;,  •  Th$  Jfliram. 
I  IFteW.  440.  444.  \-  /   V 

}^i.  if  an  agreement  be  mad^  to^  confess  a  judgment,  or  n 
judgmaai  beac^aHy  ifoiifessed,  a  Court  of  Law  will  set  it  aside  ;^ 
and  if  the  jodgraeft t  ;be  no  longer  in  the  perwer  of  a.  Coi^  of 
Law,;reHtf  may  be'obfained:in  Chancery.    JfJ.     .         '        • 

;152.  So*  also  an  agi*eenienrt,  entered  i^to  in  a  suit  originaNy 
dependmp  in  a  Court  of  Chancery,  will  Be  /irelaxed,  or  set  aside, 
if  it  be  proved /to  the  Court  to  have  beeti  entered*  imd  under  a 
Bostake.     /^; 
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CONSTITUTIONAL  LAW. 

L  Authority  to  declare  a  IcgislcUive  act  uneonstityiionalf  Oftd 
general  rules  of  inijBrpfMati&n^ 

•  •  • 

U.  Potoers  cf  Congress.    (A,}  Implied  powers^    (B)  P<mer 

to  lay  and  tolled  taxes,  d^iiei^  fyc*,    (Cy  To  eHabliik  tfn- 

,  uniform  rule  of  naturalization^  and  unifoirm.-bfmkrt9pt  tarn. 

(P)  To.dcfim  and  purUsk  piracies  and  fdom^fionifniitei 

on  the  high'  »eas^  and  offences  n^ainsi  theUao  of  noHom. 

(£j[^  Tff  ^eo{ar€  war,  grant  letters  of  marque  and  reprtsei^ 

.  aifd  make  rules  concerning,  captures  'on,  hand  and  water, 

^)  Taprm4eforcaUvagforththef!iiSMa^ifl.    (Q)Ea>^ 

erciae  of  o^her  le^lative  powers.  .  , 

llh  fi!rQkUnii<m^ti>  Xke  Stafes  to  pass- aiji  hiU  of  aiUainderf  eae 

'  fostfadp  Itna,  or  law  impairii^  the  obligtuion  of  con-' 

'  .4racts.  ^        .  .  '      ,  ^ 

ly.  ,$nthority  of  the  President  to  appoini  pffic^s^        - 

V.  The  judicial  politer.     (A)  Origiiud  jurisdiction  i^,  the  6th 

pfeme  CourU    (B)  ^/lpp^iUe'jurisdiciiofl^  of  the  Supreme 

Cotrrtf.     (C)  Jurisdiction  (f^d^e  pth^.Conrts  it^the  Uni- 

.4ed:8it^es^  at  common  faw  nnd.in  equity.    {Btjjjll^dmipalty 

jurisdiction*       ..  ,^         .  '       .  * 

/YL  Treason  f^ainst  (he  United  States.    ,    . 

YIt.  Fiiith  and  "credit' to  iegiftt^to;  n^astner^of  pfoving  f  and 

^ff^  ofp^hiic  acts^  reeordsy  and  judicial  ffocefditigsx^  ' 
VIII;  Extent  of  tbe'^prom^m  that  ^e/aties  ^^  6^  Ike  n^reme  law 
,  '       of  the  land. '\.  ,    .^       .  ..  ,'     ^ 
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I  \ 


Authority,  to.  dedate  a  legislative  act  uncowstihUiqnali  pndgeneni 

>   rules  of  interpretation*^       ' . 

:.'«>  .  '     •  -•     * 

1*  An  act  of  Congress,  r^pagnaDt  to  the  coiastittttion,  is  void, 


■1 
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and  caQROt  become  die  law  of  the  lan(|. ;  Afaitiurtf  v,  JkmisQ% 

1  CrancA,  137.  176. 

.2.  Au  aet  of  Congress,  repugnant  to  4he  .const! tntion,  does  not 
i>ind  the  Courts,  nor  oblige  them  to  gi^ve  U  efiect. .  Ib> 

3.  If  two  lai%^  conflict  whh  each  other,  tlie  Courts  mast  de- 
cideon  the  operation  of  each.  •/&*,       . 

4.  So,  if  a  law  be  Jn  oppo&itioA.to  the  ccinstitation  ;  if  bodi 
apply  t9  a^particular  c^se,  SQ  that 't^e  Court  itiust  eitlier  decide 
that  case  ear»£>mah)y  to  the  law,  disregarding  the  constitution; 
or  cqoforcoably  io  (lie  xooMitution,, disregarding^ the  law:  the 
Court  mu^t  determine,  wbicji  of  these  couffictihg. rulers  governs 
ijie  case.     lb.  ^  ^     .•  ^        :  S :     '    ' 

5.  Undep  sjucU  cifcumsif^oces,  t!»e  constitofion  being  Superior 
toanj^ordif^ry  act  of  the  legislature,  the  constitmion,  and  not 
Sttth  »ct,  nio^i  gpvern  the  case  to  which  they  both  apply*    lb.     . 

^..Tjiepqrticuhtr  phraseology  of  our  coD9tilutionf*eol)firi^8 
tlie  piiiuciple  which  is  ^sential  to  all  written  qonstitutioHs,  that  a 
law  repognan|.  to  the  constitution  is  Toid :-  sinCe,  in  diclaring 
what  shall  bj^  }he  9VpreiM  law,  of  ttie  land,  the  consiit¥tioii,i(!^\{ 
is  'bfA,  mentioned ;  find  those  laws  only  w4iich  are  made  in  pur- 
tpmce  of  the  €Q^^|ii^n«^haye  the.  rank  ofs  supreme  iaw« .  lb. 
.  7;  A  cont^yn^^prary  exposition  6(  the  censtitntion,-  practised 
and  acquiesced ,  under .  fot^  a  period  of  years,  fixies  the  ,^onstruc^ 
lion,  and  the  Court  will  nf^rjfaj^ke  or  control  it...  Stuart  v.  Lairi^ 

2  CtaiuJi.  299.  309.  .    ;    ^  -,     v 

Jd^  Tt^  constitutioKiv^  (he  Gahed  \States  was  ordained  and 
efttibiisbipd^  ji^ot  .)2y  the  States  in  their  soveFeign^  caipatities,  but 
(as  ih**  pr^mbj^^ajT  tb«C  constitution  d^lares)  by  the  people  of 
the  CiQted .  Stales..  Martin  v.  Htmitr**  l^9^i  1  fVheat.  304. 
983,.  S5%  •      j^  .   ■  \    ^  -^ 

.  9.  Itwaf  competent  to  the  people  f6  iftv€$t>tbe  national  go- 
vernmeni  with  9I)  the  pof^ers  wMch  iliey  might  de^m  proper  and 
secassary ;  Jta  exDead/or  riioit  these  powers  at  their  pleasure,  aud 
to  give^them  a  paramount  and  supreme  authority.     lb. 

10.  The  people  had  ^  right  to  prohibit  to  the -States  the  tiuftr- 
cise  of  any  powers  which  were,  lu  tiieir  judgment,  incompatible 
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with  ^  objecU  oC  the  general  ^ov^ct ;  to  make  the  powers  of 
dbe  State  goyernmeDts,  in  given  cases,  subordinate  to  those  of 
the  nation;  or  to  re^rve  to  the^Qselves  those  sovereigo  authori- 
ties which  they  might  not  choose  to  delegate  to  eitjcierw  Martin 
T.  Hunter's  lessee,  I  Wheal.  304-  323.  35J?. 

11.  The  constitution  w^s  QOty'therefore,  necessarily  carved  out 
of  existing  SttMt^  soyeteigotred,  nor  a^jirreoderof  powers  already 
existing  in  the  Stat^  goveri^niepts.    Ih*  \ 

12.  On  the  other  .hand,  the  sover^gn '  poviiers  vested  Jn  the 
State  governqients^  by  tj^eir  respective  constitutions,  leinaiq  uo* 
altered  and  untoipaifed,  except  so  far  as  they  are  granted  to  the 
government  of  the  United  States.     lb,      ,    x 

15.  Tlie  governoient  of  the  United  States  can  cJai^  no  powers 
whicii  ar^  not  granted  to  it  by  the  con^s|ituiioii«  expi:essly,.of  l^ 
necessacy  implication.     lb.  •  .*  . 

1'4».  The  constitution,  like  every  other  grant,  is  to  have  a  tea; 
$Qaable^constFuctiot^„  i^ecording  to  t|ie  impoi^  of  its  tei;u]s..  The 
jirords  9re,  to  be  taken  in  their,  natural  and, obvious  sense,^  and 
BcMlQ  it  »^se  either  iaqi^|ViiablyrestriG<<i4;0reiUarg<>d.    ib. 

15/ The  powers  granted^  to  Congress  ^ure^.iiot  exclusive  of 
similar  powers  existing  in  the  Sta^es^  fiplesi^  ii^h^re  the  conejitu* 
tion'has  e}Lpresslj{  in  terms  given  aa^xclu^ive  pow^r^to  Congress ; 
or  thq  exei^pise  9f  ^  like  power  .i«.  prohibited  to  the  Stalf^^.^r 
theretis.a.  direct  reppffnancy<4n*,i^ojpA|patibility  in  the  ex^ciae  of 
it  by  the^States. .  Housfpn^,  Jltoore^^.S  Wheat.  1.  4jS|,  Sturge^ 
y-'Crowninshidd^, 4  Whfut. .122,  wi ,.    , 

16.  An  example  6f  the  firat  class,  is  tp  be  found,  in  Che  exfilu- 
sive  le'gislation  cfelegat^ito  Congress  ov^r  places  ^^rchased  by 
ron^ent  of  the  Legi^Iiajture  of  the  State  in  j?hjch  they  ^U  be, 
(or  fortSy^.arsenak,  dock-yarids,  &;c. ;  of  the  second  clase,  the, pro- 
hibition of  a  State  to  ^oin  money,  or  emit  bills  of  credit ;  of  the. 
third  clasfi,  Ae  power  to  establish  an  onifbrm  ruj(  «of  naturaliifi* 
tio(i,  and  t)ie  delegation  of  admiral^  and  ^aritime^jHriscJiccioOi 

Houston  v.  Moore.  5.  Wheat.  1.  49. 

•  *         1*  .  • 

17.  In'all  other  classes  of  cases^jhe. States  r^n  coocarrent 
authority  with  Congress.    i&-»^  > 
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18.  Bat  in  cases  of  concurrent  aatbority,  where  the  laws  of 
the  States  and  of  the  Union  are  in  direct  and  manifest  coUisioa 
on  the  same  subject,  those  of  the  Union  being  the  supreme  law 
of  the  land,  are  of  paramount  authority,  and  the  State  laws,  so 
&r,  and  so  far  only,  as  such  incompatibility  exists,  must  ne* 
oessariiy  yield.    Houston  v.  Afodre,  5  Wheat.  1.  49. 

CONSTITUTIONAL  LAW  11. 

Powers  of  Congress.  (A)  Implied  powers.  (B)  Power  to  lay 
and  collect  taxes^  duties,  fyc.  (C)  To  establish  an  uniform  rule 
of  naturalization  and  uniform  bankrupt  laws.  (D)  To  define 
and  punish  piracies  amd  felonies  committed  on  the  high  seas^ 
(E)  To  declare  war,  grant  letters  of  marque  and  reprisal,  and 
make  rules  concerning  captures  on  land  and  water.  (F)  To 
provide  for  calling  forth  the  militia,  ire.  (G)  Exercise  of  other 
legislative  powers. 

(A)  Implied  powers. 

19.  The  acts  of  Congress,  securing  to  the  United  States  a 
priority  of  payment  out  of  the  effects  of  their  debtor,  iu  all  cases 
of  insolvency  or  bankruptcy,  are  constitutioonl.  United  States 
V.  Fkher,  2  Cranck,  986.  396. 

20.  The  government  is  to  pay  the  debts  of  the  Union,  and  is 
authorized  to  use  the  means  which  appear  to  itself  most  eligible 
to  effect  that  object  It  has,  consequently,  a  right  to  make  re- 
mittances by  bills  or  otherwise,  and  to  4ake  those  precautions 
which  will  render  the  transaction  safe,    ^b, 

21.  It  is  no  objection  to  the  claim  of  priority  on  the  part  of 
the  United  States,  that  it  interferes  with  the  right  of  the  State 
sovereignties  respecting  the  dignity  of  debts,  and  will  defeat  the 
measures  they  have  a  right  to  adopt  to  secure  themselves  against 
delinquencies  on  the  part  of  their  own  revenue  officers.  This 
result,  so  far  as  it  may  happen,  is  the  necessary  consequence  of 
the  supremacy  of  the  laws  of  the  United  States  on  all  subjects  to 
which  the  legislative  power  of  Congress  extends.    lb. 

11 
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22.  Congress  has  power  to  incorporate  a  Bank.    APCvUoeh 
>.  Maryland,  4  Wheat.  316.  400. 

23.  The  government  of  the  Union  is  a  government  of  the 
People ;  it  emanates  from  them ;  its  powers  are  granted  by  them ; 
and  are  to  be  exercised  directly  on  them,  and  for  their  benefit. 
lb. 

24.  The  government  of  the  Union,  though  limited  in  its  pow- 
ers, is  supreme  within  its  sphere  of  action ;  and  its  laws,  when 
made  in  pursuance  of  the  constitution,  form  the  supreme  law  of 
the  land.    lb. 

25.  There  is  nothing  in  the  Constitution  of  the  United  States, 
similar  to  the  articles  of  Confederation,  which  exclude  incidental 
or  implied  powers.    lb. 

26.  If  the  end  be  legitimate,  and  within  the  scope  of  the  con- 
stitution, all  the  meam  which  are  appropriate,  which  are  plainly 
adapted  to  that  end,  and  which  are  not  prohibited,  may  consti- 
tutionally be  employed  to  carry  it  into  effect.  lb.  United  States 
V.  Fither,  2  Cfmch,  358.  39& 

27..  The  power  of  establishing  a  corporation  is  not  a  distinct 
sovereign  power  or  end  of  government,  but  only  the  means  of 
carrying  into  effect  other  powers  which  are  sovereign*  When- 
ever it  becomes  «n  appropriate  means  of  exercising  any  of  the 
powers  given  by  the  constitution  to  the  gevemment  of  the  Union, 
It  may  be- exercised  by  that  government.  MCtdtockv.  Mary* 
land,  4  Wheat.  316. 400. 

28.  If  a  certain  means  to  carry  into  effect  any  of  the  powers 
expressly  given  by  the  constitution  to  the  government  of  the 
Union,  be  an  appropriate  measure,  not  prohibited  by  the  .con- 
stitution, the  degree  of  its  necessity  is  a  question  of  legislative 
discretion,  not  of  judicial  cognizance.    lb. 

29.  The  act  of  the  10th  of  April,  1816,  c.  44.,  to  <<  incorpo- 
rate the  subscribers  to  the  Bank  of  the  United  States,"  is  a  law 
made  in  pursuance  of  the  constitutioi^    lb. 

30.  The  Bank  of  the  United  States  has,  constitutionally,  a^ 
right  to  establish  its  turancfaes  or  offi^s  of  discount  and  deposit 
witUn  any  State. 
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31.  The  State,  within  which  such  branch  may  be  established^ 
cannot,  without  violating  the  constitotion,  tax  that  branch. 
MCuOoch  V.  Maryland,  4  Wheat  316.  400. 

32.  The  State  governments  have  no  right  to  tax  any  of  the 
constitutional  means  employed  by  the  government  of  the  Union 
to  execute  its  constitutional  powers.    lb. 

33.*  The  States  have  no  power,  by  taxation,  or  otherwise,  to 
retard,  impede,  burden,  or  in  any  manner  control,  the  operations 
of  the  constitutional  laws  enacted  by  Congress,  to  carry  into 
cibct  the  powers  vested  in  the  national  government.    lb. 

34.  This  principle  does  not  extend  to  a  tax  paid  by  the  real 
property  of  the  Bank  of  the  United  States,  in  common  with  the 
other  real  property  in  a  particular  State,  nor  to  a  tax  imposed 
on  the  proprietary  interest  whiofa  the  citizens  of  that  State  may 
bold  in  this  institution,  in  common  with  other  property  q(  the 
same  description  throughout  the  State.    R. 

(B)  Power  to  lay  and  coUect  taxes,  dviit^  ^c. 

SS.  The  Constitution,  art  1.  «•  8.  declares,  'Mhat  all  duties, 
imposts,  Md  excises,  shall  be  tmform  throughout  the  United 
States,''  and  ^  that  no  capitation  or  other  direct  tax,  shall  be 
laid,  unless  in  proportini  to  the  census,  or.  enumeration  of  the 
inhabitants  of  the  United  States."  A  tax  on  carriages  is  not  a 
diivct  tax,  and  the  act  of  the  5th  of  June,  1794,  c.  221.  [xlv.] 
laying  duties  upon  carriages  for  the  conveyance  of  persons,  was 
constitutionaL    HyUon  v.  The  United  States,  3  D^U.  171. 

36.  The  power  of  Congress  to  lay  and  collect  taxes,  dtUies,  ^. 
extends  to  the  District  of  Columbia  and  to  the  Territories  of  the 
United  States,  as  well  as  to  the  States.  Loughborough  v.  Blake, 
6  fVlmat.  317. 

37.  But  Congress  are  not  bound  to  extend  a  direct  tax  to  the 
District  and  Territories.    lb. 

38.  The  constitutional  provision,  that  direct  taxes  shall  be  ap- 
portioned among  the  several  States  according  to  their  respective > 
Slumbers,  to  be  ascertaiqed  by  a  census,  was  not  intended  to  re- 
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strict  the  power  of  imposing  direct  taxes  to  States  only.    Liov^h^ 
borough  V.  Blakcj  5  Wheat.  317. 

39.  The  power  of  Congress  to  exercise  exclosive^jarisdiction 
in  all  cases  whatsoever  within  the  District  of  Columbia,  includes 
the  power  of  taxing  it    lb. 

40.  Congress  has  authority  to  impose  a  direct  tax  on  tfieDi»> 
trict  of  Columbia,  in  proportion  to  the  census  directed  to  be 
taken  by  the  Constitution.    lb.   - 


(C)  To  establish  a  uniform  rule  of  naturalization  and  unifi 

bankrupt  laws. 


41.  The  power  of  naturaliiatioa  is  exclusively  in  Congress. 
Chirac  v.  Chirac,  2  Wheat.  259w  269. 

42.  A  State  has  a  right,  since  the  adoptfesn^of  the  Constitution 
of  the  United  States,  to  pass  a<  bankrupt  law,  provided  such  law 
does  not  impair  the  obligation  of  contracts,  and  provided  there 
be  no  act  of  Congress  in  force  to  establish  a  uniform  system  of 
bankruptcy  conflicting  with  such  law.  Sturges  v.  Croumimhidd, 
4  Wheat.  122.  192. 

43.  Whenever  the  terms  in  which  a  power  is  graded  by  the 
Constitution  to  Congress,  -or  igrhenever  the  nature  of  the  power 
itself,  require  ^at.it  sbouki  be  exercised  eiclusively  by  Congress, 
the  subject  is  as  completely  taken  away  from  the  State  legiskr 
tures,  as  if  they  had  been  expressly  forbidden  to  act  on  it  B^i 
the  power  of  Congress  to  establish  uniform  laws  on  the  subject  of 
bankruptcies  is  not  of  this  description.    i&. 

44.  The  right  of  the  States  to  pass  bankrupt  laws  is  not  ex- 
tinguished by  the  enactment  of  a  uniform  bankrupt  law  through- 
out the  Union,  by  Congress ;  it  is  only  suspended  so  far  as  the 
two  laws  conflia.    lb. 


Et  vide  Constitutional  Law  IIL 
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(D)  To  define  and  pimish  piracies  and  felimka  committed  on  the 

high  seas, 

45.  The  act  of  the  3d  of  March,  1819,  c.  76.  s.  SS.  referring 
to  the  law  of  nations  for  a  definition  of  the  crime  of  piracy,  is  a 
cOQstitotional  exercise  of  the  power  of  Congress  to  define  and 
punish  that  crime.     United  States  v.  Smithy  5  Wheat.  153.  157. 

Et  Me  CoNSTiiamoNAL  Law  V.  (D) 

(£)  To  declare  war^  grant  Jetters  of  marque  and  reprisal^  and 
make  rules  concerning  captures  on  land  and  water, 

46.  War  gives  ta^iuf  sovereign  full  right  to  take  the  persons 
and  confiscate  the  proptrty  of  the  enemy,  wherever  found ;  the 
mitigation  of  this  rigid  ruk,  which  die  policy  of  modem  times 
has  introduced  into  practice,  although  it  may  aftct  its  exercise^ 
cannot  impair  the  right  itself;  and  when  the  sovereign  authority 
shall  cboos^  to  bring  it  into  operation,  the  judicial  department 
must  give  effect  to  its  will.  Brown  v.  United  SiiUes^  8  Crandi, 
109.  129L 

47.  But  until  that  wHl  is.  expressed  by  some  legislative  act,  no 
power  of  condemnation  can  exist  in  the  Court.  -/&•    ' 

48.  In  this  colintry,  from  the  structure  qf  our  government, 
proceedings  to  condemn  the  property  of  an  enemy  found  within 
our  territory  at  the  declaration  of  waf,  can  be  sustained  only 
upon  the  principle  that  they  are  commenced  in  execution  of  some 
existing  law.    lb. 

49.  ^he  declaration  of  war  is  not  such  a  law :  it  does  not, 
by  its  own  operation,  so  vest  the  property  of  the  enemy  in  the 
government,  as  to  support  proceedings  for  the  seizure  and  con- 
fiscation of  such  property ;  but  it  vests  only  a  right,  the  asser- 
tion of  which  depends  on  the  sovereign  power.    lb. 

50.  In  expounding  the  constitution  of  the  United  States,  a 
construction  ought  not  lightly  to  be  admitted,  which  woald  give 
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to  a  declaratioQ  of  war  an  effect  id  this  country  it  does  not  pos- 
sess elsewhere,  and  which  would  fetter  that  exercise  of  entire 
discretion  respecting  enemy  property,  which  may  enable  the  go- 
vernment to  apply  to  the  enemy  the  rule  that  he  applies  to  us. 
Brown  v.  United  States^  8  Cranch^  109.  122. 

51.  The  declaration  of  war  has  only  the  effect  of  placing  the 
two  nations  in  a  state  of  hostility,  of  giving  those  rights  which 
war  confers ;  but  not  of  operating  by  its  own  force,  any  of  those 
results,  (such  as  a  transfer  of  property,)  which  are  usually  pro- 
duced by  ulterior  measures  of  government.    lb, 

52.  The  power  of  making  *'  rules  concerning  captures  on 
land  and  water,"  which  is  superadded  in  the  constitution  to  that 
of  declaring  war,  is  not  to  be  confined  to  captures  which  art 
extra-territorial ;  but  extends  to  rules  respecting  enemy  property 
found  within  the  territory  ;  and  is  an  express  grant  to  Congress 
of  the  power  of  confiscating  enemy  property,  found  within  the 
territory  at  the  declaration  of  war,  as  an  independent  snbstan^ 
tive  power,  not  included  in  that  of  declaring  war.    lb. 

53.  The  act  of  Congress,  of  June  18th,  1812,  c.425.  [cii.] 
declaring  war  against  Great  Britain,  does  potenatrt  a  confiscation 
of  enemy's  property  found  within  the  territory  of  the  United 

•States,  at  the  time  of  the  declaration.    lb. 

54.  Whdn  war  breaks  out,  the  question  what  shall  be  done 
with  enemy  property  in  our  country,  is  a  question  of  policy, 
and  is  proper  for  tjie  consideration  of  the  legislative  department, 
which  can  tnodify-  it  at  will ;  not  for  the  consideration  of  the 
judicial  department,  which  can  pursue  only  the  law  as  it  is 
written,    lb. 

55.  Stort,  J.  dissented  from  the  opinion  of  the  Court  in  the 
above  case,  upon  the  ground,  that  by  virtue  of  the  act  declaring 
war  the  executive  might  authorize  all  captures  and  seizures,  on 
land  or  water,  within  or  without  the  territory,  which  are  permit- 
ted and  approved  by  the  modern  law  of  nations ;  (except  the 
confiscation  of  debts  due  to  enemy  subjects,  which  would  require 
more  express  le^slative  provision ;)  that  the  declaration  of  war 
author!^  the  seizure  and  condemnation  of  eneasy  property 
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found  in  oor  poets  at  the  declaration ;  that  the  executive  might 
antborize  proceedings  to  enforce  th«  confiscation  of  such  pro* 
petty  before  the  proper  tribunals,  and  especially  property  afloat 
on  tide  wat&n^  before  the  District  Courts,  as  Courts  of  Admiral- 
ty jurisdiction,  Prize,  and  Instance ;  and  that  for  this  purpose  the 
attorneys  of  the  United  States,  whose  proceedings  must  be  pre- 
sumed tp  be  sanctioned  by  the  proper  authorities,  until  disavow- 
ed by  them,  are  the  agents  of  the  government  Brovm  v.  {/nt- 
ted  Staietj  8  Cranch^  129.  147. 

(F)  To  provide  for  caUing  forth  the  militia^  ^c. 

66.  The  act  eft  the  State  of  Pennsylvania,  of  the  28th  of 
March,  1814,  (providing,  sec.  21.  that  the  officers  and  privates 
of  the  militia  of  that  State,  neglecting  or  refusing  to  server 
when  called  into  actui^  service,  in  pursuance  of  any  order  or 
Inquisition  of  the  President  of  the  United  States,  shall  be  liable 
to  the  penalties  defined  in  the  act  of  Congress  of  the  28th  of 
February,  1795,  c.277.^  [ci.]  or  to  any  penalty  which  may  have 
been  prescribed  since  the  d^te  of  that  act,  or  which  may  here<! 
after  be  prescribed  by  any  law  of  the  United  State? ;  and,  also, 
providing  for  the  trial  of  such  delinquents  by  a  State  Court 
Martial,  and  that  a  list  of  the  delinquents  fined  by  such  Court 
should  be  furnished  to  the. marshal  of  th^  United  States,  &c.,. 
and  also  to  the  comptroller  of  the  treasury  of  the  United  States, 
in  order  that  the  further  proceedings  directed  to  be  had  thereon 
by  the  laws  of  the  United  States  plight  be  completed,)  is  not  re« 
pugnant  to  the  constitution  and  laws  of  the  United  States.    lb* 

(G)  Exercise  of  other  legislative  powers, 

67.  Congress  may  make  the  revival  of  an  act  depend  upon  a 
future  contingent  event,  and  direct  that  event  to  be  made  known 
by  a  proclamation  of  the  President  The  Aurora^  7  Cranch^  382. 
388. 

58.  When  an  act  of  Congress  is  revived  by  a  subsequent  act. 
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the  legislature  must  be  understood  to  give  it,  from  the  timeef  itf 
revival,  precisely  that  force  and  effect  which  it  had  at  the  mo- 
ment when  it  expired.     The  Aurora^  7  Cranch^  382.  388. 

59.  A  legislative  declaration,  that  certain  foreign  ^icts  were 
repugnant  to  the  Jaw  of  nations,  and  a  violation  of  the  neutral 
rights  of  the  United  States,  does  not  necessarily  draw  after  it  the 
consequence  of  annulling  the  sentences  of  foreign  tribunals  pro« 
nounced  under  such  edicts.  WUliams  v.  Armfoydj  7  Cranehf 
423.433. 

60.  Congress  being  competent  to  make  such  a  declaration,  is 
competent  to  limit  its  operation,  or  to  give  it  effect  by  such  means 
as  its  own  wisdom  may  suggest.     lb. 

61.  Had  Congress,  in  the  particular  instance  in  question,  de» 
clared  that  all  sentences  pronounced  under  these  eiiicts  should  be 
jpAnsidered  as  void,  and  incapable  of  changing  the  property  they 
professed  to  condemn,  this  Court  would  give  effect  to  such  legis- 
lative declaration  by  recognising  the  title  of  the  original  owner. 

lb. 

62.  But  Congress  not  having  thought  fit  to  dei^lare  void  the 
sentences^ of  condemnation  pronounced  under  these  edicts, 
they  retained  the  obligatory  effect  common  to  all  sentences,  whe- 
tlier  erroneous  or  otherwise,  that  of  binding  the  property  on 
which  they  act.     lb. 

CONSTITUTIONAL  LAW  III. 

Prohibition  to  the  States  to  pass  any  bill  of  attainder^  ex  post  foetid 
law^  or  law  impairing  the  obligation  of  contracts. 

03.  The  prohibition  in  the  constitution,  art  1.  s.  9.  10.  that 
no  ex  post  facto  law  shall  be  passed  by  Congress,  or  by  the  State 
legislatures,  is  confined  to  criminal  proceedings,  and  does  not 
extend  to  contracts  or  civil  rights  of  property.  CMer  et  ux.  v. 
Biil  et  ux.  3  DaU.  386.  396.  398. 

64.  A  law  or  resolution  of  a  State  legislature,  devesting  the 
right  to  recover  certain  property  which  had  vested  in  one  party 
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is  coBseq(KDe»t*6the  deciaioR  of  a  Coart  of  JaatiQe,  Hod  tvaating 
i^  .ki  mother  .party  by  graotiog.  ivun  a  n^  trial  befose  the  saiqe 
Courl^  whicb  .ti^ereupon  re^^rsed  its  (olrmer  decisioD,  is  not  au 
tx,  post  facto  Hw  witbtQ.the  ^bove  prqiiibitiop./  V^abtet  et%if.'9* 
-B(rf/ «/!«?*  3  Dafl.. 386*  396.  398.  ,  .        \ 

-  >  65.  The  foliowipg  are  ex  post  facto  I^lwb  within  tt»^  woods  and 
io|e^t  of  the  (^nstitutio^^  prohibiten:  Ist.  Every  law  that 
mai^s  aiiv  action,  doM  before  the  passing  of  the  law,  and  which 
yfm^inn<>ceut  when  doue,  criminal^,  and  punishes  such  action. 
i2d.  That,  a^pgoiiyales  a  crime,  or  makes  it  greater  than  it  waii^ 
wh^  committed*  3d.  That  changes  the  punishmepl,  imd  ]f»^ 
flicts  a  greater  punishment  than  tl!e,.law<  antiexed  tQ  ff^e  crime 
when  committed*  4U).:  XM^  ^iffi^i  ^.  kg^xoles  of  evidence^ 
and  receives.  Jess,  ^  diffibrent,  te^tiiif^i^fry,  4hfim  the  law  reqmrod 
at  the  time  of  co^nmitting  the  offepcet .  ia^  order  to  convict  tho 
offender.     lb.    Per  C^asb,  J* 

66.  QtMere,.Wh«th6r  th^  legislature  of  any  State  can  revise, 
a^d  correct,  i>y  a  law,  ^  decisionof  any  of  its  Courts  of  justice,  al- 
though  not  prohibited  by  th^  pW^  constiUKion  f  .  R^^  . 

67.  l^x  post  fjofito  laws  bav^fin  appropriate  ^bifioation. ;  ,tbey 
extjeod  10  penal  stataiaa^  and  to/fW^ber^^tbey  are  restri<^d  in 
legai  estimation  to  tb0  ofeatimy.  and;:  <pf rhaps,  enhancement  o^ 
crimes,  pains,  and  J>ei)$iUies.  ^  /6..  P(^r  P^ttisiii^on,  J.  v 

68.  Retrospective  law&^ajp^iwooAi^tent;with  soyndlegtslatioii, 
amd  the  fuQ4&a^ntal  pruscijples  of  |he.  social  complMH*  y  lb*  Fer 
Chas&(  J-,   .  ,    ..    ,^,  , .  .     .  •      ;  . 

.  69.  ^fijfrs,  Whether  a  leg^lative  act  can  be  declared  void  by 
the  Courts,  because  it  is  contrary  to  tfa^  principles  of  natiiral 
justice  or  of  the  social  compact,  unless  it  be  expressly  prohibited 
1^  the  constitution  ?  lb.  Per  Iekdcll,  J.  , 
*  7D.  It  seem^f  tbat^tt^  power  of  a  State  Jegtsiatare  is  not  abso* 
lule  aod.without  coi^ver;,.althoogh  i|s  authority  be  notexpreasly 
restrained  by  ibe  tS|jSte  ,pr  ^national  constitution.  Ib^  Per 
Chase,  J.     -  *         -,•'•.'•■' 

.  7 « .  But  a  State  might,  bdbpe  tlie  estabKdiment  of  the  f^eral 

constitution,  pass  an.  act  of  «tltainder\  aiid  cooflscition,  unless 

a  * 
•      12 
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exprtaly  prohibited  by  its  dwn  local  oDOstilotioli.     Camper  v. 
T^air,  ADtdl  14.  16.         ,  ^ 

72.  <If  the  title*  to  prop^rty^  foaoded  ufson  priviite  contrfict  be- 
twitea  two  iiidi^idaals,.be4^uced  from  a  legislative  act,  which  tbe 
legislatare  might  coostitutionally  pass,  apd  the  act  be  cloalbed 
inth  all  die  reqaisite  forms  of  a  law,  a  Court,  sitting  as  a  Court 
.  of  law,  cannot  sustain  a  suit  brought  by  one  io^iviflual.  against 
another,  founded  on  the  allegation^tfaat  tbeact  isanuHity,  in-con- 
sequence  of  the  corrupt  motives  which  inSneneed  certain  mem- 
bers of  the  l^islature  by  wMch  the  act  was  passed,  ,  tietcker  v. 
FeaH,  6  CranA,.Sl.  12^.  !»*• 

Va,  ^jumrCf  How  Car  a  Court,  of  justice  wouM,  in  any  case, 
be  competent,  even  on*  (Mroqeeditrgs  instituted  by  the  Stale  itself 
to  vacate  a  contract  thns  fbrmed,  and  to  aunul  rights  acquired, 
\inder  that  contract,  by  thifd  persons,  having  no  notice  of  the  iilk-> 
proper  means  by  which  it  was  obtained  f    /&• 

74*  So  far  as  respects  general  legislation,  it  is  a  correct  prin- 
eiple  that  one  legislatpre  is  competent  to  repeal  any  act  wbieh  a 
fi>raieB  legirfluure  was. competent  to  pass.    IL 

75.  fiat  n^faeo  a. law  is  in  its  nature  a  contract,  and  when  ab- 
^kite  rights  have  vested  under  tUA  contract,  a  repeal  of  the  law 

^t^onot  devest  those  rights.    lb.  ^        -. 

76.  Qtittre,  Whether  the  nature  of  society,  and  of  govern- 
Hient,  does  not  prescribe  iome^  limits  to  'the  legislative  power, 
apart  from  the  provisions  of  a  written  coqstituUon ;  and  if  an)^ 
such  limits  may  be  prescribed,  whether  the  property  of  an.  indi- 
vidual, fturly  and  honestly  acquired,  may  be  seized  without  com- 
peasatiottf    tb. 

77«  However  this  nay  be  as  to  a  single,  unconnected,  sove- 
reign power,  whose  regisTature  is  not  restricted  by  its  own  4Mni^' 
Blittttion ;  the  legislative  powers  of  the  States  of  this  Union  are 
limited  by  the  cofistitiftioR-of  the  United  States,  which  declares, 
that  no  State  shall  pnss  any^biU  of  attainder,  ex  past  facto  law, 
or  law  impairing  the  obligation  of  aontracts.    lb. 

78.  A  grant,  by  the  legislatucit  of  a  State,  to  private  iadivi- 
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doab,  of  Urnds  belon^ng  to  its  public  dpoiaiti,  k  a  cootract,  ibe 
oUigation  of  which  canuol  be  inpaifed  by  a  sobsequeiit  legisla- 
tive act   ,'Fletdker  v.  Peck,  "6  Cranch,  87.  127.  131.  ^  ^ 

79.  The  cooslitouon  asiog  the  gCDeral  term  *'  cpotiAct^'' 
wiihoot  dbtingqisbmg  between  those  which  are  execiuory  and, 
those  which'  are  executed,  it  mast  be  coostrued  to  comprehend 
the  latter  as  well  as  the  fomier  $  and,,  consequently,  to  include  a 
grant'j  which  is  a  contract  execnteid.    i&» 

80.  A  law  annulling  conveyances  between  individuals,  and 
dedaring  that  the  grantors  shouM  stand  'seiaed  of  their  formes 
estates,  notwithstanding  those  grants,  would  be  «s  repugnatit  to 
the  tTonstitution,  as  a  law  discharging  tho' vendors  of  .pgflfwr^y 
from  the  obligation  of  executing  Uieir  cobtritcts  by  conveyaocea* 
lb.  '         ' 

84.  Where  an  estate  lias  passed,  ofider  a  grant  from  the  State, 
into  the  hands  of  a  purdiaser,  for  a  valuaUe  consideration, 
without  notice,  the  State  is  resti^ained,  either  by  general  princi-' 
pies,  which  are  common  to  our  free  institutions,  or  by  theparti- 
oiidar  provisions  of  the  constitution  of  the  Uoited  States,  iirom 
passing  an  act  wh^eby  die  estate  so  purchased  xonUl-brfaripaiF* 
ed  and  annulled,    lb.  -  •  /  .  s*^  . 

82.  The  nature  of  the  Indian  tide  to  the  lands  in  this  country, 
thodgh  that  title  is  to  be  respected  by  all  Courts  of  jostice,  until 
it  be  lawfiilly  extinguished,  is.  not  such  as  to  be  absolutely  re* 
pugnant  to  a  seizin  in  fee  on  the  part  of  the  State  Within  whose 
boundaries  the  bndfr  tie.    Fletcher  v.  Pecft,  6  CroncA,  87. 145S. 

83.  An'act  of  a  State  legislature,  declaring  that  certain  lao<|s, 
purchased  lor  the  use  of  the  Indians,  in  consideration  of  their 
irelinquishing  their  claim  to  other  lands  within  the  State,  should 
be  forever  exempt  from  taxation,  and  unalienable  by  the  Indians 
without  the  Authority  of  the  legislature,  formed  a  contract,  the 
obligation  ef  which  could-  not  ^Kt  tetpainid'by  a  subsequent  le- 
gislative  act,  although  the  lands  to  which  the  privilege  waa  an* 
nexed,  were  afterwards  sold,  with  the  assent  of  the  State,  by  the 
Indians,  to  other  individusdft  StaH '  of  M'&W'Jeney  v.  WiUan^ 
T  Cranck^  164.  ) 


92  C0N8f  ITUTlONAt  LAW.     ^ 

'  84.  In  the  above  ca^»  the  State  might  have  iifsi«ited  on  a  8ur-« 
render  of  this  privilege,  as  the  sole  condition  on  which  a  isale  of 
the  property  settled  on  the  Indians  should  be  allow'ed;  but  the 
load  hicving  been  sold,  with  the  assent  of  the  State,  4»itb  all  its 
privileges  and  immunities,  ^  purchaser  succeeded,  with  the 
same  assent,  to  all  the  rights  of  the  Indians,  and  was  entitled  to 
the  benefit  of  the  contract  made  with  them.  -  State  ofN^w-Jer- 
eey  v,  Wilson^  7  Cranch^  1^4. 

86.  The  rriigious  establishment  of  England,  was  adopted  at  a 
very  early  period  in  ^  the  colony  of  Virginia,  and,  of  course,  the 
common  law  upon  that  subject,  so  far  as  it  waft  applieable  to  the 
circumstances  of  Ih^  colonyV  .  Terrett  v.  TayloTf  9'  Crandtj 
40.46. 

66.  By  the  operatibn-  of  the  statutes  made  by  the  colonial  le- 
gislature and  the  common  law,  upon  the  subject,  the  lands  pur- 
chased for  the  use  of  the  \Bpiscopal  Church,  became  vested, 
either  directly,  or  benefiaially,  in  the  church.     lb. 

87.  The  property,  so  acquired  ^y  th^  church,  retrained  un^' 
impaired  notwichitanding  the  revolution ;  the  statutes  of  Virginia 
of  1776,  c.  2;  of  1764,  c.  88.  of  1786,  c.  12.  and  of  1788,  c.  47. 
completely  confirmidg  and  estabfiihing  the  right  of  the  cfaurcb 
to  all  its  lands  and  other  property.     lb, 

88.  All  these  statutes  were  repealed  by  the  ^V^ite  of  1798^  c. 
9.  as  being  inconsistent  with  the  principles 'of  tnlhf'dfcate  coostHu- 
tion,  and  of-'religious  freedom  ;  and  by  the  statute  of  1801,  c.  5. ' 
(which  was  passed  after  the  District  of  Columbia  was  finally 
separated  from  the  States  of  Maryland  and  Virginia,)  the  legis- 
lature asserted  its  right  to  all  the  property  of  the  Episcopal 
Churches  in  the  respective  parishes  of  the  State ;  and  directed 
and  autboriiN&d  the  Overseers  of  the  Poor,  in  each  parish,  where^ 
in  any  glebe  land«  was  vacant,  or  should  become  so,  to  sell  the 
same,  and  appropriaW.  the  proceeds  to  the  use  of  the  poor  of  the 
parish.    . 

IfeM,  that  the  lands  ^k>.  attempted  to  be  sold,  sdll  belong  to 
the  Episcopal^  Church  of  the- parish  whelre  they  are  situate ;  and 
had  not  been  rightfully  devested  by  the  revolution,  or  by  any  act 
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of  the  kgislature  passed  since  that  period ;  iknd  that  lh6  Overseers 
of  the  Poor  of  the  respective  parches"  have  no  jast,  legal,  or 
equitable  tltfe  to  the  sape:  hot  that  the  same  may  \>e  sold, 
for  the  use  of  church,  «jPd  the  application  of  the  vestryoien' aad 
trustees,  with  the  -assent'  of  the  oiiiiister.  Terreit  v.' 'Taylor, 
9  Crttkeh,  4&46.      \ 

8.9.  The  Episcopal  Church,  at  the  reirolution,  no  longer  re- 
tained its  character  as  an  exclusive  religious  estabKshment ;  and 
it  was  competent  for  the  people  and  the  legislature  t»  deprive  it 
of  its  superiority  over  other  religious  ^ts,  and  to  withliold  frooi 
it  any  support  by  public,  taxation. '  lb.  '^  • 

90*  But  the  legislature  might;  cM^stently  with  the  constitu- 

w 

tibn;  eniact  laws  more  effectually  to  •enai^le^'all  sects  to  accom* 
plish  the  great  objects  of  religion,  by  giving  them  corpomte 
rights  ibr  the. management  of  their  properly,  and  the  regulation 
of  their  temporal,  as  well  as  spiritual*  concerus.     1&. 

91.  It  is  a  principle  of  the  common  law,  that  the  division  of  an 
empire  creates  no  forfeiture  of  previously  vested  rights  of  pro*- 
perty ;  and  the  dissolution  of  the  regal  government  no  more  He* 
vested  the'property  of  the  Episcopal  Church,  kiid  vested*  it  in 
tb^^Uatf,  than  it  did  the  property  of  ahyotb^r  corporation  o^ 
individual.     J6.  .*'...' 

92*  But,  even  admitting  that,  by  the  revolution,  the  church 
lands  devolved  on  the  State,  the  statute  of  1776,  c.  2.  operated 
as  a  new  grant  and  confirmation  thereof  to  the  use  of  fheOhurch. 
lb. 

93.  If  the  legislature  possessed  the  authority  to  make  su^b'a 
grant  and  cbnfirmatiou,  it  vested  %o  indefeasible  and  irrevocable 

titter    J*. 

94.  Xprimte  corporatioh  created  by  the  legislature  may  lose 
its  franchises  by  a  tfUnuer  or  nonuser  of  them ;  and  they  niay 
be  resumed  by  the  government  under  a  judicial  judgment  upon 
a  fuo  ioarranto  to  ascertain  and  enforce  the  forfeiture.    lb. 

95.  Upon  a  change  of  government,  siVcb  exclusive  privileges, 
attached  to  a  private  corporation,  as  su-e  ineon^tent  with  the 
new  government,  may  be  abolished.    Ik      ' 
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96.  Ill  re«peei  to' pMic  corpofatioiki^,  which  eiist  Miy  for 
prtlic  purposes,  such  as  couiities,  towas,  cities,  tie.  the  kgisla- 
tttre  may,  onder  {iroperlimilatioDa,  ha.ma  right  to  diange^modi- 
fy»  e»iarge,  or  restrain  ItieMd  i  seeurri^^4owever,  tlie  property 
lor  the  use;  of  those,  for  wholn,  and  at  whose  expense,  k  was  ori« 
ginally  purchased.  Terreit  V.  Taylor,  9- CraftcA,  48.  46. 
..  97.  But  the  legislature  cteaot  repeal  stiitotes  creating  pntw^ 
torporations,  or  confirming  id  them  propeKy  already  ac<|uired 
under  the  feith  of  previot^s  laws^  and  by  such  repeal  vest  tlie 
property  of  sucti  rorpo.ra^qns  excrusively  in  the  State,  or  dispose, 
of  the  same  to  such  parpose^  as  it  may  please,  witiibot  the  con- 
sent or  default  of  fiie  corporatpra.     lb. 

da  The  statutes  of  1T98,.  c'  9.  and  of  1801,  c.  &  are  not 
therefore  operative,  eo  ftir  as  to  devest  tiie  Episcopal  Church  of 
the  property  acquired,  previous  to  the  revolution^  by  donation  ot 
by  purchase,    /i.  .^ 

99r  The  statute  of  2801,  c.  5.  so  far  as  respects  church 
iftiids  in  the  District  of  Columbia,  is  liable  to  the  further  ohjec^ 
tkm,  that  it  passed  after  the  District  was  taken  under  the  elu- 
sive jurisdiction  of  Congress;. and  as  to  the  corporatiioins  iind 
property  within  IbiM'DistitH^ti  the  right  of  Virginia  to  legislate  ba 
longer  existed.    Ibi  '  *  '• 

lOOw  And  as  to  the  stailute  of  1798,  c.  0.  admitting  it  to  have 
the  fbllest  joperation,  it  merefy  repeals  the  statutes  'passed  re- 
specting the  church  stnce  the  revolution;  and  left'  in  full  force 
aTt  the  statutes^  previously  enacted  so  far  as  they  were  not  incoo* 
sistent  with  the  present  constitution.  It  left,  therefore,  their  pro- 
visions, so  far  as  respected  th^fi^ie  to  the  church  lands,  in  perfect 
vigour,  with  so  much  of  the  common  law  as  attached  upon  those 
rights.     J6. 

101.  The  comnion  law  of  •England  in- force  at  the  emi^ation 
of  eur  ancestors;  was  the  birthright  of  the  colonies,  unless  so 
far  as  it  was  inapplicable  to  their  situation,  or  repugnant  to  thei» 
other  rights  and  privileges;  AfartHori^  the  principle  applies  to 
ft  royal  province.  The  3Wtt  of  Patdet  v.  Clarky  *9  Cranck^ 
2Q2.  322.  333. 
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lOL.  The  cotmaoo  Ikw,  so  &r  ib^s  it  resptctad  t)i€  erecttoa  of 
cbitrcbes  of  the  Episcopul  persuasion  of  fiogl^nd,  and  Ibe  r'^snk 
Ip  present,  or  collate  to  stich  cburcbes,  and. the  corporate. cajia:- 
cily  of  the  parson^  thereof  to  take  in  saccession,  wa^reeo^ai- 
sed  a^d  adopted  pPSeWrHampshise  before  the  revolution.  The 
Town  of  Pawlet  v.  Clark^  9  Cranch,  292.  322.  333. 

10^.  At.doiDiMn  laW|  the  c^Mircb  of  England,  in  its  aggre- 
gate description,  is  not  deeiiie4  a  4Uirporation,  mnd  c(innot  i«- 
€eive«  donation  eo  fiomine.    /fr. - 

.    104.  B«|  a  grant  to  the  ^horeb  cif'SO<;h  a  placets  good  al 
ooshhod  lajTf^  and  vests  the  fee  io  the  parson:  and  his  successors. 

lOS.^A  grant  by  the  crown  /dr  the  use  x>f  a  non-^xisting 
pilrish  cbarcb^  may  weH  take  efiect,/by  the  eonnnod-Javr,  as  m 
4oBtA\0af  ad  pipsMsos.    lb* 

IQC.  After  such  a  donation,  it  woqM  not  be  competent  for  the 
crown  to  resume  it  at  its  own  wilh,  or -alien  the  property  witboojt 
the  same  consent  which  is  necessary  to  ihe  alieaatioo  of  oUier 
irtivrcb  property.    /6. 

lOT*  Under  such  circumstances,  until  avchupgh  should* be  le- 
gally erected,  and  a  parson  regularly  ladupt^,  tlie  fee  of  the 
lands  granted  would  remain  in  abeyance,  4)r  b^  like  the  Aoredli- 
Utsjac^nt  ipf  tbe  Roman  law,  in  expectation  of  an  heir.'    lb. 

109.  A  grant  in  the  toy^\  cliarter  of  a  town  in  the  province 
•f  New  Hampslure,  before  the  revolution,  of  *'  oneshare  for  a 
glebe  for  the  Cliuich  of  England,  as  by  law  established,'*  did 
iroc  entitle  any  Episcopal  Church  to  the  glebe,  unless  it  was  duly 
erected  by  tbe  crown  before  therevolotion,  or  by  the  State  »nce ; 
and  by  the  revolutioif,  the  State  succeeded  to  all  the  rights  of 
the  crown  as  to  the.  unappropriated  as  Well  as  tbe  appropriated 
glebes*     /i. 

109.  By  the  operation  of  the  several  sta totes  of  Vermont  on 
the  subject,  and  especially  that  •of  1794,  (wbich^  so  far  as  it 
granted  the  glebes  reserved  in  the  royal  charters  to  the  towns  In 
that  {>art  of  New  Hampshire  which  was  subsequently  included  in 
the  State  of  Vermont,  could  not  afterwards  be  repealed  by  the 
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I^latare  j^Qi  a*  to. 4^€#t  the  right  of  t)ie  townsj  uiijokr  the  grMit,) 
the  towog  became  respeclively.eDtitled. to  all  ti^  glebea ,  sitoate 
Hperein,  whicb  ha4j|pt  been  prevkmsly  appropriaied  by  t^ie  re- 
gula|[  aqji  4egai  erection  of  an  £|Mscopal  £barcb .  within  the 
particular,  town.  The  Tomn,  of  Pawht  ^^fjj^lark^ '9  Crunch^ 
292,  323.  333. 

110.  The  charter  granted  ^y  the  British  ^prown  ti>  the  trustee^/ 
of  Uarlmouth  College,  in  Ne>if  Hampshire^  in'  1769^  is  a  contract 
within  the  meaning  ^of  that  clause  of  the  constitution  which  de» 
€;|a^es,.  that  no  State  shall  Jnake  any  lawioipairiog  the  obligati9ii 
of  contracts*  Tbe  chafter  was  not  .dissolved  by  the  revohittpo^ 
and  is  proteqjted  by  the  .constitution.  Dartmouth  College  v. 
fVooduowd,  4  WheaU  518,  641.  657.  682. 651.  706. 

111.  An  ^ct  of  the  Sta\e  legislature  of  New  Hampshire,  al* 
tering  the  charter  of  E^jarCmonth  College,  in  a  umterialo^spect, 
wiihoMt  the  conseqt  of  tbe  corporation,  is  afl.a6i  impairing  the 
obligation  of  the  cbairtery  and  is  unconstitutional  and  void;  i&: 
654.  664- 7«7^ 

112.  Under  its  charter,  Dartmouth  College  wa9  a  private  and 
not  'ia  public  -cbrporatioB.  That,  a  corporation  is  established  for 
purpose^  of  general  chari^,  or  for  education  generally,  does 
tiQt,  per  le,  miike  it  a  public'  codrporalion,  liable  to  the  control  of 
tbe  legislature.    A.  631./ 667..  ^ 

113.  Apactof^  St^te  legislature,  whi^h  not  only  liba^ates 
tbe  person,  of  aC  debtor,  but  discharges  him  froni  all  liability  for 
any  debt  con^cted  previous  to  his  discha^,  on  bis  surrender- 
ing his  property  in.  the  manner  it  prescribes,  so  far  as  it  attempts 
to  discbarge  the  contract,  is  a  law  impairing  the  obligation  of 
contracts  within  the  meaning  of  the  Consiifttion  of  the  United 
Stales,  and  is  not  a  good  plea  in  bar  of  an  action  brought  upon 
such  contract .  Sturges  v.  CrowninMhield,^  4  Wheat.  122:  192. 

114.  Tbe  obligatioa  of  a  contract  is  not  fulfilled  by  a  cessio 
hanorum  or  surrender^  of  all  the  debtor's  property.  The  parties 
have  not  merdy  in  view  the  property  in  possession  when  the 
contract  is  formed,  but  ity  pVis^tion  ejctends  to  future  acquisi- 
tions,   lb. 
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LI5..  Althgafbiifae  StatM  may^  uotil  tbal'powetiflqserQifled 
by  Congress,  pass  laws  concerning*  bankrnpU,  yet  they  cionoC 
constitotionally  introduce  imo  sufih  laws  a  cligae  which  dlsckacv 
ges  the  obligations  the  bankrupt  had  entered  into«    Sturges/w. 
Crouminshidd,  4  PVheat.  122.  192. 

1I6»  There  is  a  distinction,  between  a  law  impairing  the  obli- 
gation of  contracts,  and  a  law  modifying  the  remedy  given  by 
the  legislature  to  enforce  that  obligation.    lb.         ^ 

117.  Imprisonment  of  the  debtor  is  no  part  of  the  contract, 
and  be  may  be  released  from  imprisonment  without  impairing  iti 
obligatton.    /&.  « 

118.  The  act  of  Congress  of  1800,  c.  173.  [xix.]  s.  61.  for  e8«» 
tabiisfaing  a  uniform  system  of  bankruptcy,  does  not<confirm  State 
insolvent  laws  containing  a  provision  impairing  the  obligation  6f 
contracts ;  but  merely  leaves  tfaem  to  operate,  so  far  as  constitu- 
tionally they  may,  unaffected  by  the  aei  of  Congress,  except  so 
far  as  may  respect  persons  and  cases  clearly  within  its  purview.  lb., 

119.  The  prohibitic^i  in  the  Constitution  .against  fhe  States 
making  any  law  impairing  the  obligation  of  contracts,  does  nc^ 
extend  to.  paper  money  or  tend^f  law^  because  these  siibjects 
ar^  expressly  provided  for:  nor  is  it  tO'  be,  limiied  to  iaistalmenC 
or  suspension  laws,  because  the  terms  of  tb^  prohitiition  are  gene- 
ral and  comprehensive,  and  establish  the  prit^ciple  of  the  invio- 
lability of  contracts  in  every  mode.    lb*  ^ 

120.  Statutes  of  limitation  and  usury  laws,  t^^nless  retroactive 
in  their  effect,  do  not  impair  the  obligation  of  contraas  witbin 
the  meaning  of  the  Constitution.    /6., 

121.  A  State  bankrupt  or  insolvent  law,  (whidr  not  only  libe- 
rates the  person  of  the  debtor,  but  discharges  him  from  all  iia- 
foility  for  the  debt,)  so  fiir  as  it  attempts  to  discht^rge  the  code 
tract,  is  repugnant  to  the  Constitution  of  the  Urn  ted  States; 
whether  such  law.  was  passed  h^ort  or  after  the  debt  l^as  cott- 
ttracted.    MMUlan  v.  MJ^eiUj  4  Wfuat  209. 

122.  The  presept  Constitution  of  the  United  Statei*  did  not 
commence- its.  operation  until  the  first  Wednesday  of  .Alar  cb« 
1789,  and  the  provision  in  the  Constitution^  that  '*  no  State  sb    aQ 

Id 
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make  any  law  impairing  the  obligation  .of  contragcts,"  .does  not 
extend  to  a  Sfate  law  enacted  before  that  day,  and  operating 
i^pon  rights  of  property  vested  before  that  time.  OuAng^  v. 
Speed,  B  Wheat.  iSO. 

CONSTITUTIONAL  LAW  IV.   . 

i 

Authority  ofihe  President  to  appoint  officers, 

^  1,23.  The  Constitatioiij  art.  2.  s«  2^  provides,  that  <' the  Presi- 
dent shall  uomiaate,  and)  by  and  with  the  advice  and  consent  of 
the  Senate,  shall  appoint  .ambassadors^  i>iher  public  ministers^ 
and  consals,  judges  of  the  Supreme  Court,  and  all  other  officers 
of  the  United  Stajtes,  whose  appointments  are  not  herein  other* 
wise  provided  for,  and  ^hich  shall  be  established  by  law.  £at 
the  Congress  may,  by  law,  vest  the  appointment  of  sueh  inferior 
officers  as  they  tbibk<  proper,  in. the  President  alone,  in  the  Courts 
of  Law,  or  in  the.  beads  of  departments."  Section  3.' declares, 
that  "  he  shall  commissioQ  all  the  officers  of  the  United  States." 
The  act  of  the  President  in  appointing  to  office,  and  commis^ 
sioning  the  person  appointed,  are  not  one  and 'the  same  act. 
Mdrbury  v.  Madisonyl  Cramh^  137^. 155. 

1J4.  li^eemsj  that  although  that  clause  of  the  Constitution 
which  requires,  the  President  to  commission  all  the  oncers  of  the 
United .  States,  may  never  have  been  appfied  to  officers  ap- 
pointed otherwise  than  by  himself,  yet  Congress  might  apply  it 
to  the  cases  of  officers  appointed  by  the  Courts  of  Law,  or  heads 
of  departments,    lb. 

125.  In  such  a  case,  to  issue  a  commission  would  beapparenUy 
a  duty  distittfrt  from  the  appointment,  the  performance  of  which 
could  not,  perhaps,  legally  be  refused.    7^. 

126.  In  the  case  of  an  sq^pointment  by  the  President,  by  and 
witli  the  advice  and  consent  of  the  Sei^ate,  the  commission  and 
the  appoiotmeiK  seem  ib^parable :  sUU  the  commission  is  not 
neipessvily  the  appointment ;  though  conclusive  evidence  of  it. 

/ 
I 
I 

I 
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i27.  The  commission  becomes  complete  evidence  of  the  ap- 
pointment, the  instaiK  it  is  4howo  Chat  the  Pfesident  has  done 
every  thing  to  be  peiformed  by  him.    Marbtlry  v.  Maditanj 

I  Cranth,  137.  165f.  -        . 

128.  The  power  of  the  executive  over  ah  officer^  not  re- 
moveable  at  his  will,  ceases  wheb  the  eon^tntional  power  of  ap- 
poiotmeot  has  been  exeniised  by  the  last  act  required  from  the 
President,  the  signature  of  the  commissibn.    1&. 

129.  By  the  act  t>f  the  15th  Se[$lember,  1789,  c.  14.  s.  4; 
changing  the  department  of  (breign  affairs  into  the  deparfmei^l 
of  State,  the  signature  of  the  President  is  a  walrrant  to  the  Se- 
cretary oT  State  for  affixing  the  great  teal  to  a  cbmmissioii.    A. 

130.  The  commission  being'  sijEj^n^d,  the  subsequent  duty  6f 
the  Secretary  df  State  is  prescribed  by  law,  and  cannot  be 
guided  or  controlled  by  the  will  of  the  President  It  is  a  mintt- 
terial  act  which  the  law  enjoihs  on  a  particular  officer  for  a  par* 
ticular  purpose.    lb, 

131.  Even  supposing  that  the  solemnity  of  affixing  thecal  to 
the  commission  is  necessary  to  the  compIeHion'of  an  appointment ; 
still  when  the  seal  is  affixed,*  tbe  appointment  is  complete,  withi' 
out  any  other  solemnity.    Ib^         ,  *  ' 

132.  A  delivery  of  the  commission' is  not  es$etitiat  to  its  vali* 
dity.    lb. 

133.  Nor  is  a  transmission  to,  and  acceptance  by,  the  officer 
appointed,  essential  to  the  validity  of  the  commission  and  the 
appointment.    i6.  , 

134.  The  possession  of  the  original  commission  is  not  indis« 
pensably  nece^ary  to  authorize  a  person,  appointed  to  any 
office,  to  perform  the  duties  of  that  office.    /(. 

135.'  A  copy  from  the  record  in  the  office  of  the  Secretary  of 
State,  is,  to  every  intent  and  purpose,  equal  to  the  original  com- 
mission*    lb., 

.136.  When  a  commission  is  signed  and  seaW,  the. law  orders 
the  Secretary  of  State  to  record  it;  and  whether  the  manual 
labour  of  inserting  it  in  a  book  has  been  petformed  or  not,  it  is 

II  law  recorded.    A. 
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137.  When  ah  officer  U  remov^^e  at  (he  will  of  the  execu- 
tive, the  act  by  which  be  is^ppbtoted  is  a>  any  time  revocable; 
aund'the  comnaission  trnj  be  arrested/if  still  in  the- office.  Jlfar- 
bury  V.  Madison^  i  Crancky  137.  156.         • 

138^  But  when  the  officer  is  not  removeable  at  tlie  will  of  the 

•  *  t 

^xecutivey.  the  apppimtneot  is  not  revocable,  and  tapnot  be*  an^ 
nulled.    U  has  conferred  ie^l  rights  which  csqinot  b^  resui^ied. 

139.  To  withhold  a  copamissioa  frotnan  officer  thus  appoint- 
edj  is  an  act  Jiot  warranted  by  law:    lb. 

140.  li)  every  case  of  the  violation  of  a. vested  legal  right, 
the  l^w  of  the  laad  affords  a  remedy  to  the  injured  individual. 
Jdofbury  v^Madisony  I  Crcmch,  137.  16.?. 

141.  The  right. to  offices  of  trust,-- of  hoaotif,  or  of  profit,, is. 
Bt  ^sted  legal  right,  entitled  to;j.be  protection^  CT  the  laws.    /6. 

142.  The  act  of  withholding  a  cotnmtssion,  is  not  to  be  con- 
sidered a  mere  political  act,  l)eh)nging  to  the  executive  depart- 
ment ^alpney^  for  which  the  injured  individual  ^lias  no  remedy. 
lb.  / 

143.  There  roay^be  cases  ii)  which  the  conduct  of  a  liead'ofa 
departipent  is  not  to  be  examined  in  a  Court  of  justice.  >  lb, 

144.  The  question,,  whether  the  legality  qf  an  act  of  a  head 

}      '  •  ... 

of  a  department  be  examinabje  in  a  Court  of  justice,  or  not, 
must  always  depend  on  the  nature  of,  that  act.    Ib> 

145.  Where  the  heads  of  departments  are  the  political  or  con- 
fidential agents,  of  the  executive,  merely  to  execute  the  will  of 
the  President,  or  tb  act  in  cases  in  which  the  executive  possesses 
a  constitutional  or  legal  discretion,  their  acts  aj^  only  examina* 
ble  politically.     Ib.^ 

146.^  But  where  a  specific  dtity  is  assigned  |iy  liw,  and  iudi-^ 
vidual  rights  depend  upon  the  performance  of  that  duty,  the 
individual  who  considers  himself  injured  has  a  right  to  resort  to 
the  laws  of  his  country  fop  redress,    lb, 

147.  The  power  of- nominating  to  the  Senate,  and  the  power 
of  appointing  the  p^erson  nominated,  are  political  powers,  to  be 
exercised  by  the  President  according  to  bis  own  discretion.    lb. 
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.  148.  Bnt  when  the  Preddent  has  roadeaoftppoiotinent,  he  has 
exercised  his  whole  peWer,  and  his  discretioo  has  been  complete* 
ly  applied,  to  the  case.    Marbury  t«  Madisa^,  1  Cf;a»ehy  137, 

163.  •  .  • 

149.  If,  by  law,  the  officer  be  removeable  at  the  will  of  tha 
President,  tbe6  a^new.  appointment  may  be  impiedialely  made, 
aqd  the  rights  of  the  officer  are  terminated.  -  lb.       . 

150.  Bat  if^the  officer  is,  by  law^  not  rempveable  ^t  tiie.will 
of  the  President,,  the  rights. he  has  acquired  are  {Aotected,  and 
are  not  resumable  by  the  President.     /6.       ^ 

151.  By  signing  s(  commission  to  a  persoti  as  a  jtfstice  of  the 
peace  for  the  District  of  Cojombia,  the  Prqiideilt  compl^is  hi» 
appointment  as  such ;  tt^e  great  seal  of  the  United  St^s  q£xM 
there.to  by  the  Sjecret^ry  of  State,  is  conclusive  ^videinee  of  the 
verity  of  the  signature,  and  of  the  completion  of  the  appoint- 
ment; and  the  appointment  confers  00  the  justice  a  legal  right 
to  the  office  for  the  space  of  five  years.  Marbury  .v.  v/lfodMon,- 
I  CroilcA,  137,  168.  .  / 

152.  Having  a  legal  right  to  the  office,  the  justice  has  a  con- 
sequent  right  to  the  commission  \  a  refusal,  to  deliver  irhich  is  a 
violation  of  that  rigbt^  for  whiph  ibe  laws  of  his  coQnU*y  afford 
him  a  remedy,     lb.  .  r '      . 

153.  But  to  render  a  mandamus  a  proper  remedy  in  such  a 
case,  the  officer  to  whom  it  is  directed  must  be  one  to  ^hom,  on 
legal  principles,  stich  writ  may  be  directed ;  and  the  person  ap« 
plying  for  it  must  be  without  any  other  specific  and  legal  reme« 
dy.    lb.  . 

154.  A  mandgM^is  to  the  Secretary  of  State  is  a  proper  re- 
medy to  enforce  the  delivery  of  a  commission,  or  a  copy  of  it 
from  the  record,  to  an  officer  who  has  been  regularly  appointed 
by  the  President.  But  this  Court  has  no  authority  to  issue  the 
Writ,     tb/  -   * 

1$5.  An  action  of  detinue  is  not  ^  specific  legal  remedy  in 
such  a  case,  because  the  judgment  iii  detinne  is  for  the  thing  it* 
self,  or  its  value.  The  value  of  a^  public  office,  not  to  be  sold, 
h  incapable  of  being  ascertained  3  and  the  applicant  has  a  right 
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cersy  is  n6t  warranted  by  the  oonstUutioD.  Mathury  v.  JUkkKfoii) 
1  Cranch,  137.  lf3. 176. 

169.    Congresais  doI  at  liberty  to  give  this  Court  appellate 

jurisdiction,  Xvhere  the  constitution  has  declared  that  its  jurtsdic* 

tion  shall  be  original ;  ahd  original  jurisdiction  where  the  con- 

stitution  has  declared  it  shall  be  appellate.    Marbury  v.  Madisarif 

1  CmncA^.  137. 174. 

ItO.  To  enable  this  Coqrt  to  issue  a  mandamusj  it  must  be 
shown  t6  be  an  exerdise  of  dippellate  jurisdiction,  or  td  be  neces- 
sary to  enable  4his  Court  to  exercise  appellate  jurisqiction.    lb. 

171.  .It  iS'Uie  essential  criterion  of  appellate  jurisdiction,  that 
it  Revises  and  corrects  the  proceedings  in  a  cause  already  institu^ 
ted,  and  does  not  create  that  cause.    lb. 
■  17!^.  Mibou^.9[  maiidamtiB  may  be 'directed  to  otiier  Courts 

•  ^  '  '     '  '  .Am' 

in  the  exercise  of  the  appellate  jurisdiction  of  this  Court,  yet  to 
nsae  such  a  writ  to  an  oAcer  for  the  delivery  of  a  paper,  such 
as  a  c6inmission  to  a  public  officer,  is  in  effect  the  same  as  to 
sustain  an  original  action  for  that  paper,  and  therefore  belongs 

not  to  ilppellate,  biit  to  origitial  jurisdiction,    lb. 

,  .  .  ,        .     .        . 

•(B)  Afp&late  jurisdiction  of  the  Supreme  Court. 

.   '      '  •        .        ,  :     .       »    ^. 

173.  The  eonsfTtutioit  provides,  art  %  s.  2.  that  "  in  all  cases 
afiecting  ambassadors,  other  public  ministers,  and  Consuls,  and 
those  in.  which  a  State  shall  be  a'party,  the  Supreme  Court  shtfll 
have  original  jurisdiction.  In  all  ihe  other  cases,"  (within  the 
judicial  power  of  the  United  States,)  "  the  Supreme  Cburt  shall 
have  oppeUate  jurisdidion  both  as  to  law  and  fkct,  with  '^uch  ex- 
ceptions, and  tindcF  such  regulations,  as  the  Congress  shall 
make."  ■      i^       - 

'  Unless  Congress  has  provided  a  Irule  to  regulate  the  proceed- 
ings of  this  CottA,  as' to  its  appelate  jurisdicdqn,  the  Court  can- 
not exercise  that  jurisdiction ;  an'd  if  a  rule  is  provided  by  Con- 
gress, the  Court  cannot  depart  from  it.  fViscart  v.  Dauehy^ 
»  DoB.  aai.  39f5f. 

*  174.  The  general  rule  to  be  coUected  from  an  examination  of 
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the  powers  vested  io  this  Court,  in  causes  of  {^oity,  as  well  as 
in  causes  <lf  Admiralty  and.mantime  jansdiction,  prescribes  to 
the  Court  an  adoption  ef  that  pradtice  which  is  fouifded  qn  the 
custom  and  usage  of  Courts*  of  Equity,  and  Admiralty,  constitu- 
ted on  similar  principles;  biit  still  the  Court  is.  authorized  to 
Riake  such  deviations  as^  are  necessary  to.  i^dapt  its  process  and 
rules  to  the  peculiar  circumstances  of  this  oountry,  subject  to  the 
interposition^  alteration^  ^ahd  control  of  Congress.  Grayson  v, 
Firgwa,  3  JOofl.  330. 

175,  Two  States  cannot,  by  any  compact  between  tlien^selves 
respecting  titles  tor  land  acquired  under  grants  from  one  of  them, 
oust  this  Court  of  the  appellate  jurisdictioQ  given  it  by  tlie  con- 
stitution, and  the  judiciary  a<;ts,  made  in  pursuance  of  the  consti'- 
tution.     Wilson  v.  Masim^  1*  Cranck^  4^.  9L  ' 

176;  The  appellatejurtsdiction  of  this  Court  does  not  extend 
to  the  decisions  of  the  CireHit^Codrt  for  the  District  of  Calum- 
bia,  or  of  the  other  Circuit  Courts  of  the  United  States,  in  cri- 
minal cases*    A.     2^  United  States  v.  Moore,  3  CrancA/ 159. 

172.  r  ^ 

m 

177.  Bqt  where,  the  opinions  of  the  judges  of  the  Circuit 
Court,  (except  that  of  the  District  of  Columbia^)  are  opposed,  in 
civil  or  criminal  ciaises,  the  point  Qiay  be  certified  to  this  Court 
for  its  decision.    lb. 

178.  The  appellate  jurisdiction  of  this  Court  extends  to  all 
pases  in  law  and  .equity  to  which  the  judicial  power  of  the  Uni- 
ted States  extends,  other  than  those  cases  which  are  within  its 
or^'Tto^  jurisdiction,  "  with  such  exceptions,  and  under  such  re- 
gulations, sls  the  Copgress  shall  make :"  and  had  this  Court 
beeif  merely  created  by  law,  without  describing  its  jurisdiction, 
the  constitution  would  have-  been  the  %nty  standard  by  which  its 
powers  could  be  tested,.  But  as  .the  jurisdictioo  of  the  Court 
has  been  affirmatively  described  by  the  judiciary  ^ct  of  l'^89,  c. 
20.  S..13.  22.  it  has  been  regulated  by  Congress,  and  this  regu- 
lation must  be  understood  as  prohibiting  the  exercise  of  other 
powers  than  those  described.  lb.  JDuroussea^  v.  The  United 
States,  6  Crunch,  307.  312.  .     • 

14 
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179.  Tbis  Court  hatfr^wer  .to  i^ue  the  ^irrii  of  habeas  carpus 
ad  Subjiciendum.  Ex  parte  BoUman  ^ .  SwariwauH  4  CranA, 
76.93*101.  .    - 

180.  This  Gourt  has  appellate  jurisdiction  fronii  the  decision 
of  the  highest  Coart  of  law  or  eiqaity  of  a  State,*  in  a  caae  where 
the  question  is,  whether  a  confiscation  of  the  property  of  British 
subjects,  under  a  law  of  the  State,  was  complete,  before  the 
treaty  of  peace  between  the  United  States  and  Great  Britain  of 
'l783,  the  6th  article  of  which  protects  the  titles  of  British  .sub- 
jects not  actually  confiscated.  SnUth  v.*  Maryland^  A  OroMchf 
286.304.. 

181.  lo  an  action  of  ejectment  Ibetwe^n  two  citicens  of  a 
State,  for  lands  in  the  State,  if  thc'flefendant  set  up  an  outstand- 
ing title  in  a  British  subject,  whicb'fae'Contends  is  protected  by  the 
treaty  of  1794,  and  that  tberdbre  4be' title  is  out  of  the  plainliflf; 
and  the  highest  Court  of  lawor  equity  oif  the  State  decide  agaioat 
the  title  thus  set  up,  it  is  noi.a  case  in  which  a  WV^  q(  error  lies 
to  this  Court  onder  the  Judicia^ry  nc%  of  1^89,  c^  2(L  s.  35. 
Owings  V.  JVarwood^s  lessee^  5  Crunch^  344.  347,  348. 

182*  The  words  of  the  jucbciary  act  must  be  restr^ed  by  the 
constitution,  which  (ai^t.  3.  a.  2.)  extends  the  judicial  power  to 
all  cases  in  law  and  equity  arisii^  *' under  treatiea"  made'Under 
the  authority  of  the*  United  States.  ^This  is  not  a  case  arismg 
under  the  treaty  ;  and  whether  th^outsjtai^iog  title.be  an  obsta- 
.  cle  to  the  plaintiff's  recovery,'  is  a  question  exclusively  ibr  the 
decision  of  the  State  Court.    lb. 

183.  >But  this  Couci  has  jurisdiction  where  the  treaty  is  drawn 
in  question,  whether  incidentally  or  directly.  Whenever  a  right 
grows  AMit  of,  or  is  protected  by  a  treaty,  it  is  sanctioned  agailist 
all  the  laws  aod  judicial  decisions  of  the  States ;  and  whoever 
may  have  this -right,  iti^  to  be  protected.    lb.  . 

184.  Bot  if  the  party's  title  is  not  affected  by  the  jtreaty,  if-he 
claims  nothing  under  a  treaty^ .  his  title  cannot  be  protected  by 
the  treaty,    lb.  .     *  '  /      .  ^ 

185.  In  the  above  case,  if  the  Briti^  subject,  in  whom  was 
lApposed  to  have  been  vested  the  outstanding  title  protected  by 


CO«»TITUT!ONAL  LAW.  107 

the  Iteafy,  or  hh  Mrs,  bad  jclaime4^  it  would  have  been  isi  case 
arislDg  upder  the  treaty.  But  as  nacber  his  tide,  nor  that  of 
any  person^elaimiDg  under  hin,  could  be  affected  by  tlie  decision) 
it  was  nor  a  case  arising  undfr  a  treaty.  Cfurings  v.  JVorwood's 
fetfee,  5  CroneA,.  344.  347,  348, 

166.  *  The  appellate  juriftdietion  of  this  Cocu*t  extends  to  a  final 
jtodgment  or  detree  in  any^suit  ii^  the  highest, Court  of  Law  or 
Bquity  of  a  States  wh^:^  is  drawn  in  question  the  validity  of  a 
treaty^  or  itatute  of,  or  an  authority  esercised  upder,  the  United 
States,  and  the  decision  is  against  their  validity ;  or  where  is 
drawn  ih  questioil  the  validity  of  a  statute  of,  or  an  authority 
exercis^  tmdar  arty  Statej.on  the  ground  of  their  being  repug- 
nant |o  the  constkutioa,  treaties^  or.  laws  of  the  United  States, 
ahd  the  decision  if -io  &Vdur-  of  sach,  their  validity  y  or  of  the 
constitiktioD, '  Or  of  a  treaty,  or  statQte  df,  -or  comoiission  beJd 
under  the  United  States,  and  t)^  4ltision.i8  against  \he  titl^, 
ri^ht)  privilege,  or^^^mptiop  specially- j^et  up  or  claimed,  by 
other  parQr^  imder  such  ele^xseoTtbe  constitution,  treaty,  statute, 
or  commission  j.  'Martin  v.  Himier\t  lessee.  1  Wheat.  304.  32S. 
852.  ..'.,<(' 

'  187.  Such  jiidgiBent  of  the  highest  Qourt  of  a  State  o^ay  be 
i^e^xamined  in  this  Court  by  ^ri|;  of  error,  in  the  same  manner  as 
if  rendered  in  «  State  Court  ^  lb', 

188.  If  the  causicybas  been  oqce  remanded  before,  and  the 
Sti^  Court  dec^oe^o^  refuse  to  carry  into  effect  the  mandate  of 
this  Court,  this  Court  will  proceed  to  a  final  decision  of  the 
aame,  and  itself  award  executipn  thereon.  lb. 
>  189.  If  the. validity  or  constructioa  of  a  treaty  of  the  United 
States  is  drkwn  io  question  in  the  State  Court,  and  the  decision 
is  against  its  validity,  or  the  tide  specially  set  up  by  either  party 
under  th^  <  treaty,  this  Court,  has  jurisdiction  to  ascertain  that 
title^  and  determine  its  legaf  validity,. and  is  not  confined  to  the 
abstri^t  construction  of  the  treaty  itself,    lb, 

190..  Tlie  constitution,  art.  3.  s.  1..  declares,  that  '^  the  judi- 
cial power,  of  the  United  States  shall  be  vested  in  one  Supreme 
Court,  and  in  .such  other  inferior  Courts  as  the  Congress  may, 
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* 

from  time  to  time,  ordain  and  estaUish."  Th/e  second  section 
declarens,  that  ''  the  judicial  power  «Aa/I  extend  to  M  cases  in  law 
and  equity,  arising  under  thi&  constitution,  the  laws  of  the  Uni- 
ted States,  and  the  treaties  made,  or  which  shall  be  made,  under 
their  authority ;  to  all  cases  affecting  .ambassadors^  other  public 
ministers- and.  consdls-;  io  laU  cases  \^.Jidminiiy  and  mantlme 
jurisdiction  ;  to .  controveraes  to  which  the  Unked  States- ^ball 
be  a  party;  to  controversies  between  two' of  more  States^  be- 
tween a  ^tate  and  citizens  ^of  another  State ;.  between  citizens  of 
diffe/ent  States;  between  citizen^  .Df  the -same  State,  cladming 
lands  under  the  grants  of  different .  States ;  .and  between  a  ^tate 
or  the  citizens  thereof,  and  foreign  States,'«citkens,' or  subjects." 
It  then  proceeds  to  declare,  that  "  in^all  cases  affecting^  ambassa- 
dors, other  public  ministers  and  conguls,  and  those  in  wkich  a. 
State  shall  be  a  party,  t(ie  Supreme  Court  shaU  haive  original 
jurisdiction.  I9  all  the  ottm^ca?^  before  mentioned,  the  Siipveme 
Court  shaU  have  apptflate  jurisdicthn^  bo^  as. to  law  and  fact, 
with  such  exceptipqs,^  and  under  iujcb  itegulations,  as  the  Conpress 
shall  make.'^ 

Th^  language  of  tiie  above  article  of'dieconstitutioRis-maa* 

.  datory  .upon  the  legislature.  .  Cjongress  canQot  Jfiiwfiilly  refuse  to 

create  a  Supr^me^Courtj  and  to  vest  In  it  the  whole  constitution- 

al  jurisdiction.    Martin  v.  Hynterh  lessee^  1  Wheait.  804.  323. 

352.  .      , 

191.  Congress  is  also  bound  to  create  some  inferior  Courts^ 
in  which  to  vest  all  that  jurisdictipn,  which,  under, the  constitu- 
tion, is  exclusively  vested  in  the  United  States,  and  of  which  the 
Supreme  Court  cannot  take  origintU  cogpizance.    Jb.  - 

192.  It  seems,  there  is  a  distinctioq  between  the  first  class  of 
cases  enumerated  in  the  above  article,  including  ca»es,ari8iog  un- 
der the  constitution,  laws,  and  treaties  of  tlie  United  States;  cases 
affecting  ambassadors,  other  publit:  ministers  and  consuls ;  and 
cases  of  Admiralty  and  maritime  jurisdiction  :  and  the  second 
class  embracing  all  the  other  subjects  of  national  coffnizance. 
In  respect  to  the  first  class,  the  constitution  imperatively  extends 
the  judicial  power,  either  in  an  original  ^r  appellate  form,  to  aU 
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eases ;  and  in  ^tbe  second'  clas?  of  corttroversieSy  it  leaVes  it  to 
Ctmgrw  to^ualify  the  jurisdiction,  original  or  appellate,  in  such 
manner  as  piibiic  policy  might  dictate.  Martin  v.  HunterU  les" 
see,  1  ffheat.  304.  823.  952. 

1934  The  judicial  power  of  the  United  States  is  unavoidably, 
m  someca^s,  exclusave  of  all  State  authority*;  and  in  all  otSiers 
may  be  made  so  at  the  election  of  Cortgresd.     lb, 

1941  No  part  of  thecrlminal'jurisdictioh  of  the  United  States 
can,  consistently  iMth-the  constitation,  be  delegated  to  State  tri- 
bUtiftls.     lb,       *        -  ^ 

^  '  195:  The  Admiralty  'and  n^aritime  jurisdiction,  which  embra* 
xes  all  questio\is  of  prize  and  salvage,  and  also  maritime  torts, 
contracts,  and  of&nces,  is~  of  the  same  exclusive  cbgnitance. 
J*. 

196«  It  is  only  in  tho^e' Cases  Where,  previous:  to  the  formation 
of  the  constiticitibn,  State  tribunals  possessed  jurisdiction  inde- 
pendent ef  natiodSd  authority, 'that  rhey  can  now  constitutionally 
exitcise  a  concuitent  jurisdiction.  -  lb.  . 

197.  The  appellate  jurisdiction  of  this  Court  may  be  exercised 
itrdll  other  cases- thaii  those  in  which  it  has  ortgtna/ jurisdiction, 
and  th^re  is  nothing  in  the  constitution  to  restrain  its  exercise 
over  St^te  tribunals  in:  the  enumerated  cases,     lb: 

198..  Wherie  a  tanse^is  brought  to  this  Court,  by  writ  of  error, 
Qt  appeal,  from  the  higliest  Court  of  law  or  equity  of  a  State, 
under  the  25th  section  of  the  Judiciary  Act  of  17S9,  c.  20. 
upon  the  ground,  that  the  validity  of  a  statute  of  the  United 
States 'i^as  drawn  in  question,  and  that  the  decision  of  the  State 
Court  was  against  its  validity,  &c.  or  that  the  validity  of  a  sta- 
tute of  the'  State  was  drawn  in  question,  as  repugnant  to  the 
constitution  of  the  United  Stated,  and  the  decision  was  in  favour 
of  its  validity ;  it  must  appear,  from  the  record,  that  the  act  of 
Congress,  or  the  constitndonality  of  the  State  law,  Was  drawn 
into  question.    Miller  v.  JSTicKoUs^  4  Wheat  311.  316. 

199.  But  it  is  not  required  that  the  record  should,  in  terms, 
state  a  misconstruction  of  the  act  of  Congress,  or  that  it  was 
drawn  into  question.    It  is  sufficient  to  give  this  Court  jurisdic«r 
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tion  of  the  cause,  tboC  thie  rean^  sbdiild  stow  that  an  act  <if 
Congress  was  applffcable  to  tke  caal^.  Miller  v.  ffidusith^ 
4  Wheat  311.  316.  ' 

200.  Under  the  judiciary  act  of  1780,  c.  20.  S.  25.  giviiig 
appellate  jurisdiction  to  this  Court,  fh)in  the  ^al  jadgnient  or 
decide  of  the  highest  Court  of  law  or -equity  of  k- St^e,  in 
certain  cases,  the  writ  of  trtot  may  be  directed  to^  any  Conrt  of 
the  State  ita  which  the  record  and  judgment  on  which  it  is  to  act 
may  be  found;  and  if  the  record  has  been  remitted  by  the 
highest  Court,  &c.  to  aomther  'Conrt  of  the  State,  it  may  be 
brought  by  the  writ  of  error  from  that  Court.  Chhton  vi  Hayti 
3  Wheat.  246. 303.  '  '         ^ 

(C)  Jurisdiction  of  ifte  other  Courts  of  the  United  States  at  coHir 

mon  law  dhd  in  equity. 
"        '        '  ^     *.     ..  ..  •        '■ 

201.  The  remedies  in  the  CouiHs  of  the  United  State^^  at  com- 
mon law  and  in  equity,  are  to  be,>  ttot'accordtn]^  fo  the  practice 
#f  State  Courts,,  but  accordihg  to  the  principles  bf  common  law 
and  equity,  as^  defined  in  England.  Robinton  v.  Campbdlf 
3  Wheat.  212.  221. 

202.  Congress  has  eonstitutional  authority  to  enablisb,  from 
time  to  time,  such  tribunals,  inferior  to  tlie  Supreme  Court,  as  it 
may  think  proper ;  and  to  transfer  a  cause  from  inch  inferior 
tribunal  to  another.     Stuart  v.  Ldird^  2  Crunch^  299«  308. 

203.  TIte  judges  of  the  Supreme  Court  have  a  right  to  sit  as 
circuit  judges,  although  they  are  not  appointed  9s  «ucb,  or,  in 
other  words,  have  no  diisljnct  commissions  for  that  purpose ;  tl.e 
practice,  and  acquiescence  under  it,  for  a  period  of  several  years, 
commencing  with  the  organization  of  the  judicial  system,  having 
fixed  the  construction  of  the  constitution  in  this  respect.     lb* 

204.  Although  the  constitution  extends  the  judicial  power  of 
the  United  States  to  all  cases  arising  under  the  laws  of  the  Uni- 
ted States,  Congress  has  not  thought  proper  to  delegate  the  ex- 
ercise of  that  power  to  the  Circuit  Courts  <>f  the  Union,  except 
■in  certain  specified  cases.    M^Intire  v.  Woodj  7  Craneh^  505. 
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20S,  Wfam  qnestiops  arise  ander  the  lawft  of  the  Unked  Slates 
ia  tbe  State  Coart9,  and  Itte  party  who  daims  a,  right  or  privi* 
lege  under  tbedo^  ii  unsiiceessfol,  an  appeal  or  writ  of  error  is 
given  to  tips  Court,  a«d  this  provision  Congress  has  thought 
safficient  at  present  for  vail  the  political  purposes  intended  to  be 
answei^  hy  the  clause  of  the  eon^titotion  which  relates  to  this 
subject.  Jflntire  v.  fFood,  7  Crawh^  505. 
•  Wbj  The  piower  of  the  Circuit  Courts  of  the  United  States 
to.  issue  tbe  .writ  of  fnandaimuy  is  confined  exclusively  tp  those 
<  oases  in.  which  k  may  be  ne^s&ary  to  the  exercise  of  their  juris- 
ilktWD/   lb.  ' 

*  207<  Had  ,tfae  1 1th  sectipti  of  the  judiciary  act  of  1 789,  c.  ^. 
covered  tbe  whole  ground  of  the  constitution,  there  would  be 
reason  for  exercising  the  powai»d|^issuing  tbe  writ  of  mandamus 
in  cases  wlierein  some  iniMsterial  act  is  necessary  to  the  complex 
lion  of  a  private  right  arising  under  the  Jaws,  of  the  United 
Smcs,  and  tbe  I4th  section  of  the  same  act  would  sanction  the 
issuing  of  the  writ  Xor  such  a  purpos^.    Ib» 

208.  But^as  tbe  law  stands,  the  Circuit  ^Courts  have  napowfpr 
to  issue  the  writ  of  mandamus,  where  it  is  n^  necessary  to  the 
exercise  of  their  jurisdiction,  a^  defined  by  the  judiciary  act ;  as, 
for  example,  to  tbe  register  of  a  land  office,  commanding  him  to 
issue  a  final  certificate  of  purchase  to  tbe  purchaser  of  public 
lands.    lb.  .  ^,         * 

209.  ThP  constitutional  provision,  whii:h  gives  to  aliens  and 
citizens  ofdiflerent  States  the  privilege  of  suing  in  the  Coufts  of 
the  United  States,  i^  limited  and  restrained  by  the  judiciary  act 
of  1789,  c*  20«  s.  1 1.  which  ^*  declares  that  no  District  or  Circuit 
Court  shall  have  cognizance  of  any  suit  to  recover  the  contents 
of  any  promissory  note,  or  other  chose  in  action,  in  favour  of 
an  assignee,  unless,  a  suit  might  have 'been  prosecuted  in  such 
Court,  to  recover  the  said  contents,  if  no  assignment  had  been 
made." 

Under  this  section  of  the  judiciary  act,  the  syndics  or  as- 
rignees  of  an  insolvent  debtor,  under  a  general  assignment  of  all 
Us  efifects,  are  prevented  from  suing  in  tbe  Circ\iit  Court  for  the 
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recovery  of  the  debts  due  to  the  assignor,  unless  be  could  have 
sued  in  the  same  Courts  for  the  recovery  of  the  same  debts.  Sere 
V.  Peiot^  6  Crmch,  832.  334. 

210.  The  words  of  the  above  secUoA  of  the  judi^ry  act  ap« 
ply  as  well  to  book  accounts  or  unliquidated  claims,  as  to  a 
promissory  note,  or  other  chose  in  action,  assignaWe^by  the  .pro- 
prietor thereof;  and  to  ecpiitable  assignments,  as  well  as  to  legal 
.assignments;  and  to  assignments  mads  by  operation  of  law,  as 
well  as  to  assignments  made  by  act  of  the  party;     lb. 

211.  The  11th  amendment  to  the  i:onstitotion,  which  exempts 
the  States  from  being  sued  in  the  Courts  of  the  Union,  does  not 
oust  those  Courts  of  their  jurisdiction  ih  la  cause,  although  tha 
claims  of  a  State  to  the  subject  which  forras.the  matter  of  ton"' 
traversy  between  iiidividualsjflni(f  be  .ultimately  affected  by  the 
decision  of  the  cause.  The  United  Statist  v.  Peters^  .5  Cranch, 
115.  139.     -    .  , 

^12.  A  State  eannot  be  made  a  defendant  to  a  suit  bHMigiit 
by  an  individual;  but  it  remains  the  duty  of  the  Courts  of  the 
United  States  |o  decide  all  cases  brought  before  them  by  citizens 
of  one  State  agaiust  citizens  of:a  different  State,  whene  a Atate  is 

•  •  • 

not  necessarily  a  defendant.  ^  lb. 

213.  The  Courts  of  the  United  States  have  no  jurisdiction  in 
a  suit  brought  by  an  alien  against  an  alien ;  and  the  judiciary 
act  of  1789,  c.  20.  s.  U.'whicl^^ives  jurisdiction  .to  the  Circuit 
Court  of  suits  '^  where  an  alien  is  a  party,"  must  receive  a  con- 
struction consistent  with  the  constitution ;  the  legislative  power 
of  conferring  jurisdiction  on  the  federal  Courts  being,  in  thiste- 
^pect,  confined  to  suits  'between  citizens,  and  aliens.  Mossman 
V.  Higginspn^  4  DalL  12. 14. 

214.  The  constitution,  art.  3.  s.  2.  declares,  that  the  judicial 
power  shall  extend  to  controversies  "  between  citizeps  of  different 
States,"  '^  and  between  a  State,  or  the  citizens  thereof,,  and  foreign 
States,  citizens,  or  subjects." 

It  is  not  sufficient,  in  order  to  ^ve  jurisdiction  to  the  Courts 
of  the  United  States,  to  describe  the  parties  as  inhabitants  of, 
or  resident,  or  domiciled  in  diiSerent  States,  or  in  a  foreign  coun- 
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try ;  but  tbey  most  be  dfetiiictly  abown  to  b^  eiiizens  of  different 
States,  or  fdien$.  Bingham  v.  Cabcity  3  DaU.  38St.,  Turner  v. 
linriUe^  4  JDofi.  7.  Mouman  v«  Higginsonj  4  Da//.  12.  Course 
V.  5^ea</,  4  ]>a/2. 22.  ^    '  ,^ 

2tSr  A  corporation  dggregat«)  cannot  su^  or  be  sued  in  the 
Courts  of  the  Ignited  States,  unless  the  natural  persotis  of  which 
it  is'  composed  are  all  entitled  to  that  privilege,  and  are  so  de* 
scribed  in  tfae  proceedings.  Hope  Im.  Co.  v.  Boctrdman^ 
5  Cranck,  57:61.      «     '      "    ^ 

'216.  But  if  the'CorJ3oration  be  entirely  composed  of  citizens 
of  one  State,  or  of  aliens^  dnd  be  so  described  in  the  proceedings, 
it  may  sue'  cftitens'of  anotheKB^ate,  or  be  sued  by  them,  in  tlie 
Courts  of  the  Union;  Sank  oftht  Vniied  States  v.  Devereaux^ 
S/erancA, '61.  86.  •  ' 

217.  A  citizen  of  the  District  ^of  Cfolumbia  cannot  maintain 

kn  action  against  a  citizen  of  Virginia,  iti  the  Circuit  Court  for 

the  District  of  Virginia,  "flepiiim  v.  EHzey^  2  Cranch^  445. 
452.  ,  .^  t    '.        :  :  .^    .       .  •    • 

218.  The  District  of  Columbia  is  a  distinct  political  society, 
and  is  tberefere  ^^  a  State,*'  according  to  (he  definitions  of  wri- 
ters qn  public  law ;  but  it  is  not  ^  a  State''  ih  the  sense  of  that 
word  as  used  in  our  constitution. 

219.  The  word  ^'  State,"  as  used  in  the  constitution,  only  ex- 
tends to  the  members  of  the  Union,     lb. 

220.  Congress  may  extend  the  privilege  of  suing  in  the  Courts 
of  the  United  States,  which  is  enjoyed  by  aliens  and  by  the 

r 

citrtens  of  every  State' in  the  Union,  to  the  citizens  of  the  Dis- 
trict of  Columbia,  which  i^*  subject  io  thie  jurisdictioii  of  Con- 
gress ;  but  this  is  a  subjefct  for  legislative,  not  for  judicial  con- 
sideration.    U. 

5221.  A  citizen  oT  ^'Territory  caniiot  sue  a  citizen  of  a  State 
in  the  Courts  of  the  Union ;  nor  can  tiiose  Courts  take  jurisdic^ 
lion  by  other  parties  being  joined,  who  are  capable  of  suing. 
AH  the  parties  on  e^ch  side  roust  be  subject  to  the  jnr!sdiction, 
or  the  suit  will  be  dismissed.  Corporation  of  Kcw-Orleans  v. 
Winter y  1  Wheat.  ^\.^^.     Strawbridge  v.  Curtis,  3  Cranch,  262. 

15 
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222.  Th^  Jurisdiction  of  thf  CircQit  Court,  haviug  once  vest- 
ed between  citizens  of  different  States,  Citmot  be  devested  by  a 
change  of  domicil  of  one  of  tbe  parties,  and  i  His  removal  into  the 
same  State  with  the  adverse  pkriy^  pendente  lite,  Morgan^a  hein 
V.  Morgan,  2  TVheat.  290.  297.  *-    # 

223.  The  jurisdiction  of  the  Circuit  Court  of  the^United  Sjtates 
extends  to  a  case  between  citizens  of  Kentucky,  claiming  lands, 
under  different  grants,  the  one  issned  by  the  State  of  iLentucky, 
and  the  other  by  the  State  of  Virginia,  but  upon  warrants  issued 
by  Virginia,  and  locations  foundidd  thereon  prior  to  tbe  separa- 
tion of  Kentucky  from  Virginia*-  It  is  tbe  grant  which  passes 
the  hgal  title  to  the  land,  and  if  the  deutroversy  i^  founded  upon 
the  conflicting  grants  of  different  States,  the  judicial  power  of 
the  United  States  extends  to  the  case,  whatever  may  have  been 
ibe  equitable  title  of  the  parties  prioMp  the  grnnl.  Colsan  v. 
Lewis,  2  Wheat.  377.  The.  town  afPaniei  v.  C/crA,  9  Cranch^ 
292. 322.  >  ^  * 

224.  The  State  legislatures  cannot  annul  t^e  judgments  of  the 
Courts  of  the  U.nited  Stales,  nor  des^troy  the.  rights  ac()uired  an* 
der  those  judgments.  The  United  States  v.  Peters^  5  Cranchf 
115.  136i        ^  ^ 

225.  The  State  legislatures  cannot  determine  the  jurisdicdon 
of  tlie  Courts  of  the  Union,     lb,  \ 

226.  A  State  Court  of  Equity  has  no  jurisdictioii  to  enjoin  a 
a  judgment  of  the  Circuit  Court  of  the  United  States.  M^Kim  v. 
f^oorhees,  7  Cranch,  279, 

(D)  MmiraUyjurisdicUon. 

227.  The  constitution  declares,  art.  3.  s.  2L  that  the  judicial 
power  shall  extend  *^  to  all  G«ses  of  'admirnlty  and  maritime 
jurisdiction."  .   . 

An  information  against  a  vessel  for  exporting  arms  and 
ammunition,  eontrary  to  the  act  of  Congress  of  the  22d  of  May, 
1794,  c.  209.  is  a  civil  cause  of  admiralty  -and  maritime  jurisdic* 
tion;  and  no  jury  is  necessary  in  such  a  case ;  it  is  to  be  tried  by 
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the  Court ;  and  carried  from  the  District  to  tbt  Circaic  Goiirt 
by  appeal.  7%e  Umied  Statw  v.  La  Fkng^ance,  3  DnS.  297. 
301.  ^  ' 

23S.  InformatioDS  in  rem  tor  a  breach  of  (be  revenae  laws,  and 
other  laws  of  trader-are  caases^-of  admiralty -and  jnaritiine  juris* 
diction.  The  SaUy,  2  Oranch,  406.  The  Betsey  fy  Charlotte, 
4  Cranch,  44S.  The  Samuel,  I  Wheat.  9.  The  OcUma,  lb. 
^. 

229.  The  Coart&- of  the  United  States  have  exclusive  jorisdic-* 
tioi^  of  all  seizure&'ihade  on  hind  or  water  for  a  breach  of  the 
laws  of  the  United  StiCtes;^  and- any  intervention  of  a  State  au- 
thority, which  by  taking  the  thing-seized  out  of  the  hands  of  the 
Unfited  States  officer,.  lAight  obstruct  the  exercise  of  this  jurisdic- 
tion, IS  unlawful.     Slocun  v..Mayberry,  2  WheaU  1.9.   - 

230.  In  such  a  ci»e,  the>Gotnt  of  the  United  States,  having 
cognhance  of  th^  seizure,  inay>^force  a  re-deii  very  of  the  thing, 
by  attachments  or  other  summary-process.     lb. 

231.  The  question"  under  such  a  seiv^ire,  whether  a  forfeiture 
has  been  actually  incurredh  belong  exchisively  to  the  Courts  of 

» 

the  United  Stales }  no  action  for  the  seizure  can  be  brought  in  a 
Court  of  common^  law  before  therr  d^ecision  in  rem;  and  it  de- 
pends upon  the  final  decree  of  those  Courts  whether  the  seizure 
is  to  be  deemed  rightful  or  tortious,  lb.  OeUton  v.  Hoyt^ 
3fFAea^  246.  311. 

232.  If  the  seizing  officer  refuse  to  institute  proceedings  to  iis- 
certain  the  forfeiture,  the  proper  Court  of  the  United  States  may, 
upon  application  of  the  a|;grieved  party,  compel  the  officer  to 
proceed  to  adjudication,  or  to  abandon  -  the  seizure.  Slocum  v. 
Mayberry,  2  Wheat:  1.  9. 

233.  And  if  the  seizui^  be  finally  adjudged  wrongful,  and 
without  probable  cause,  the  party  may  proceed,  at  his  election, 
by  a  suit  at  common  law,  or  in  the  Instance  Court  of  Admiralty, 
for  damages'  for  the  illcgri  act.    lb* 

234.  But  the  common  law  remedy  in  such  a  case  must  be 
sought  for  in  the  Stale  Courts ;  Congress  having  rrfused  to  the 
Courts  <^  the  United  States  jurisdiction  to  decide  on  tlie'condoct 
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of  their  officers^  in  tlie  execution  of  their  laws,  in  siiils  at  com-^ 
noon  I9W,  until  the  ca»e  shall  have  passed  tbroogb  the  State 
Courts.     Slocum  v.  Mayberry^  2  Wheat.  1.  9.; 

235.  The  constitutioni  art  3«  s.  2.  provides,  that  "the  trial  of 
all  Gfimes,  except  in  cases  of  impeachments,  shall  be  l;»y  jufy,  and 
isucli  trial  shall  be  jn  the  S^ate  where  the  said  crimes  shall  liave 
been  committed ;  but  when  not  commiued  wiibin  any  Stale,  the 
trial  shall  be  at  such  place  or  places  as  the  Congress  may  by  law 
have  directed."  •. 

The  clause  of  the  act  of  April  30tb,  n9Q,  c.  36.  [ix.]  s.  8.  which 
provides,  that ''  the  trial  of  crimen  committed,  on  the  high  seas, 
or  in  any  place  out  of  the  jurrsdiotioQ  of  ^avy  particular  State, 
shall  be  in  the  district  whece  the  oflepder  is  appr^faedded,  or  into 
which  he  may  be  first  brought" — ^applies  only  to  pffences  ccrm- 
mitted  00  tlijB  high  seas,,  or  io  scHBe^river,  haven,  bason,  or  bay, 
not  within  the  jurisdiction  of  a  paJrticola^  S(ate,  at^d  does  not 
apply  to  the  Territories  of  (he  United  Staites,  where  regular 
Courts  for  the  trial  of  pfieqeoes  are  provided  ..by  Congiiess.  Ex 
parte  lioUman  fy  Staarttmut,  i  Crancky  75..  135*     ,      . 

236.  Admitting  that  the  3d  article  pf  the  constitjution,  which 
declares,  that  "  the  judicial  power  shall  extend  to  all  cases  of 
Admiralty  andMaritifne  Jurisdictton^^^^  veils  m  the  United  States 
exclusive  jurisdiction  of  all  such  cases,  and  that  a  murder  com- 
mitted in  the  waters  of  a  State  where  the  tide  ebbs  and  flows,  is 
a  case  of  Admiralty  and  Maritime  Jurisdiction ;  Congress  have 
npt  so  exercised  this  power,  by  law,  as  |o  confer  on  the  Couru 
of  the  United  States  jurisdiction  of  such  murder.  The  United 
States  V.  Bevansj  3  fVheat.  336»  38(5. 

237.  The  grant  to  the  United  States,  in  the  constitution,  of  all 
crisps  of  Admiralty  and  Maritime  J4irisdictioa,  does  not  extend 
to  a  cession  of  the  waters  in  which  those  cases  may  arise,  or  of 
general  jurisdiction  over  the  same.     ii. 

238.  Congress  may  pass  all  laws  whic^  are  necessary  for 
giving  the  most  complete  effect  to  the  exercise  of  the  Admiralty 
and  Maritime  Jurisdiction,  granted  to  the  government  of  the 
Union :  But  the  general  jurisdiction  over  the  place,  subject  to 
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this  grant,  sdhefes  to  the  territory  as  a  portion  of  territory  not 
yet  given  away  j  and  the  residuary  povers  of  legislation  still 
remain  in  the  State.  The  Untied  States  y.  JBevans,  3  Wheat. 
33&*396. 

239.  Congress  has  power  to  provide  for  the  punishment  of 
offences  committed  by  persons  searing  on  board  a  ship  of  war 
of  the  United  States,  wherever  that  ^1^  may.  be.  But  Congress* 
has  not  exercised  that  power  in  the  ease  of  a  ship  lying  in  the 
waters  of  the  United  Stales.    A. 

240.  The  Courts  .of  the  ILInited  States  have  no  jurisdiction, 
under  the  aqt  of  April  30th,  1790,  c.  36.  [ix.]  of  the  crime  of  man- 
slaughter, committed  by  tjie  master  upon  one  of  the  seamen  on 
boHrd  a  merchant  vessel  of  the  United  States,  lying  in  the  river 
Tigris,  in  the  empire  of  China,  35  miles  above  its  mouth,  off 
Watnpoa,  about  100.  miles  from  the  shore,  in  four  and  a  half 
ftth«mt  water,  and.,  below  lbw\  water  mark*  UnUed  States  v. 
Wiltbergen,  6  Wheat.  76.  93. 

241.  A  vessel  .lying  in  an  open  road-stead  of  a  foreign  coun- 
try, is  "  uponlbe  high  seas*"  within  the  act  of  1790,  c.  36.  [ix.] 
s.  8.     United  States  y>  FiurUmg,  S  Wheat.  200. 

CONSTITUTIONAL  LAW  VI. 

Treason  against  the  United  States* 

•    .• 

242.  The  coiistitution  declares^  f  rt  3.  s.  3.  that  ''  Treason 
against  the  United  States  shall. <5onsist  only  in  levying  war  against 
them,  or  in  adhering  to  their  eneaiies,.  giving  them  aid  and  com- 
fort.'' 

A  mere  conspiracy  to  subvert,  by  force,  the  government  of  the 
country,  is  not  treason.  £0?  parte  BoUman  ^  Swartwout^ 
4  Cranch,  75.  126. 

243.  To  constinrte  a  levying  war^  there  must  be  an  assem- 
blage of  persons  designed  to  effect  by  force  a  treasonable  pur- 
pose. The  mere  enlistment  of  men  for  such  a  purpose  is  not 
sufficient*    A. 
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244.  It  18  not  necessary  that  an  individual  sboold  appear  in 
arms  against  bis  eoantry  to  constitute  the  guilt  of  treason.  Ex 
parte  Bollman  fy  Swertufoi^^  4  Craneh^  7A*  1^ 

245.  If  war  be  actually  levied,,  that  is,  if  a  body  of  men  be 
actually  assenibledl  for  the  purpose  of  effecting  by  fo^ce  a  trea- 
sonable purpose,  all  those  who  perform  any  part,  however  mi<^ 
Bute,  or  however  remote  from  the  scene  of  action,  and  who  are 
actually  leagued  in  the  ^neral  conspiracy,  are  to  be  considered 
as  traitors.     lb.  .         .  '  -     ' 

246.  Grimes  which  have  for  their  object  the  subversion  of  the 
laws  and  institutions,  which  have  been  ordained  in-order  to  se* 
cure  the  peace  and  happiness  of  society,; may  receive  such  pun- 
ishment as  the  l^slature  shall  prescribe,  altfaough  they  do -not 
amount  to  treason.^    lb.       ^ 

241,  A  design  to  oyeftuhi  the  government  of  the  United 
States,  established  in  a  particular  territory,  hy  force,  if  carried 
into  effect,  would  be  tseason;  and«ihe>assemU^e-of  abody  of 
men  for  the  purpose  ofc  carrying  it  into  eiecntion,  wocdd.  amount 
to  levying  war  against  the  United  States ;  but  tu>  conspiracy  for 
this  object,  or  enlisting  of  men.  to  effect  it,  would  be  an  actual 
levying  war.     lb. 

248.  The  travelling  of  iniividtuils  to  the  place  of  rendezvous 
would  not,  perhaps,  constitute  such  an  assemblage  as  would  in- 
volve the  guilt  of  treason  ;  but  the  meeting  of  particular  bodies 
of  men,  and  their  iparching  from  places  of  pai^ial,  to  a  place  of 
general  rendezvous,  would  t^such  an  assemblage.    lb. 

-    ,  ■•     *         '    .  ■.  — 

CONSTITUTIONAL  LAW  VII. 

A 

Faith  dnd  credit  to  be  given  to;  manner  of  proving;  and  effect  of 
public  ads  J  records^ -and  judicial  proceedings. 

249.  The  constitution,  ait.  4.  s.  1.  declares^  that  ^'  Full  faith 
and  credit  shall  be  given,  in  each  State,  to  the  public  acts,  re- 
cords, and  judicial  proceedings  of  every  other  State.  And  the 
Congress  may,  by  general  laws,  prescribe  the  manner  in  which 
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such  acts,  recordsi  and  proceedings  sbaU  be  proved,  and  the 
^eci  thereof  J'  ' 

The  act  of  May  26di,  1790,  c.  36.  {xi.]  provides  the  manner 

of  aochenticatiog  stich  ai^ts,  ^records,  Sic.  and  declares,  that  "  the 

* 

said  records  and  judicial  proceedings,  aofthenttcaied  as  aforesaid, 
shall  have  such  faith  and  credit  giv«ll^ta  them,  in  every  Coart 
within  the  United  States,  as  they  have  by  law  or  as^gv,  in  t^ 
Courts  of  the  State,  from  whence  the  said  jrecorHs  are,  or  shall 
be^  taken.'' 

Under  this  claase  of  the-  constitution  and  act  of  Con- 
gress, if  a  judgment  has  the  elSfect  of  record  evidence  in  the 
Courts  of  the  Stata  from  wbieb  it  is  taken,  it  has  the  same  effect 
in  the  Courts  of  every  other  State ;  aod  the  plea  of  hU  debet  is 
niota  good  plea  to  an  action  brought  upon  such  judgment  in  a 
Oonrt  of  another  State.  MtfUv.  Duryte^  7  Cranch^  481.  48B. 
HampUn  v.  M'Connel,  3  WheaU  2S4. 

'  260.  The  common^  laips  give?  to^  a  Judgment  of  the  Courts  of 
one  State,  the  efibct  of  prima  fade  evidence  in  the  Courts  of 
every  other  State  |  but  the  constitution  contemplates  a  power  in 
Congress  to  give  a  cohdusive  effect' to  soeh  judgments,  which 
power  it  has  exercised  bydeclaring  a  judgment  conclusive  wheq 
the  Courts  of  the  particqlar  State  where  it  is  rendered  would 
pronounce  the  same  decision.    lb.  ' 

CONSTITUTIONAL  LAW  VIII. 

Extent  of  the^ provision  that  Treaties  shaU  be  the  supreme  law  of 

the  land* 

251.  The  provision  in  the  constitution,  art  6.  s.  2.,  that  "  all 
treaties  made,  or  which  shall  be  made,  under  the  authority  of  the 
United  States,  shall  be  the  sopreme  law  of  the  land," — applies  to 
treaties  subsisting  at  the  time  of  the  rsltification  of  die  constitutioni 
as  well  as  those  since  made }  and  works  a  repeal  of  so  much  of 
all  State  laws  and  constitutions  as  are  repugnant  to  such  treaties. 
Ware  v.  Hybon  et  al.  3  JDalL  199.  236.  276. 282.  284.  . 
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252.  The  constitution  dBctftring'  a  treaty  to  be  the  supreme 
law  oi*tbe  land,  it  is  as  obligatory  upon  the  Courts  n.i  an  act  of 
Congress ;  and  if  the  treaty  intervenes,  subsequent  to  a  decree 
of  an  inferior  Court,  and  changes  the  rule  under  which  that  de* 
cree  was  pronounced,  the  decree  must  be  reversed  in  the  appel- 
late Court     United  SUxUi  v.  The  Peggy^  I  Cranch^  103.  108. 
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CORPORATION, 

I.  Different  kinds  of  corporatitnis,  their  rigbtt  and  eapadtiesi 
II.  Contracts  by  corporations.  ' 

CORPORAIHON  I. 

•..•"'••■•  ..,••—. 

Different  kinds  (ff  colorations j  their  rig^s  and  capacities ^ 

1.  At  common  law,  th^  Episcopal  Church  w^  capable  of  re- 
ceiving endowments'  of  land,  akid  the  minister  of  the  parish  was, 
during  his  incumbency,  seized  of  the  freehold  t)f  its  property,  as 
persona  ecclesiai,  and  capable,  as  a  sole  corporation,  of  trans* 
mitting  it  to  his  successors.  Terreit  et  ai.  v.  Taylor  et  al. 
9  Cranchj  43.  46.  53. 

2.  The  churchwardens  were  a  corporate  body,  dothed  with 
authority  and  guardianship  over  the  repairs  of  the  church  and 
its  personal  property. .  Jb. 

3.  But  the  churchwardens  were  not  a  corpbraddn  for  the  pur- 
pose of  holding  lands^.  Their  capacity  was  limited  to  personal 
estate.    lb. 

4.  A  deed  of  lands  to  the  churchwardens  and  their  successors 
could  not^,  therefore,  operate,  by  way  of  grant,  to  convey  a  fee ; 
but  a  covenant  of  general  warranty  in  the  deed,  binding  the 
grantors  and  their  heirs  for  ever,  and  warranting  the  land  to  the 
churchwardens  and  their  successors  for  ever,  might  well  operate, 
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by  way  of  atappd^  ta  confirm  to  tbe  cburcb  and  its  privies  the 
perpetual  and  beneficial  estate  in  tbeland*  Terrett  et  aiv. 
Taylor  et  al.  9  Cranchy  43.  46. 53.  ^ 

£.  But  no  alienation.of  the  church  lands  cenld  be  made  with- 
out  the  consent  of  the  minister.     lb* 

6.  At  common  law,  the  Church  of  England,  in  its  aggregate 
description,  is  not  deemed  a  corporation.  The  Toim  ofPaiAtt 
y.  Clark  et  al.  9  Cranch,  292.  325. 

7.  The  Church  of  England  is  incapable  of  receiving  a  dona- 
tion, eo  nomine,    Jb. 

8.  But  tbe  Church:  of  England  of  a  particular  parish  or  place 
is  a  corporation  for^  certain  purposes,  although  incapable  ef  as- 
serting ks  rights- and  powers  except  by  its  parson  regularly  in« 
ducted.    lb. 

9.  In  this  respect  it  may  be  likened  to  certain  other  aggfegate 
corporations  acknowledged  in  law,  whose  component  members 
are  civilly  dead,  and  whose  rights  may  be  ^ectually  vindicated 
through  their  established  head,  though  during  a  vacancy  of  the 
headship  they  remain  itiert ;  such  are  the  common  law  corpora- 
tions of  abbot  and  convent,  and  prior  and  monks  of  a  priory.  I,b. 

10.  In  general,  to  make  a  grant  valid,  there  must  be  a  person 
in  esse  capable  of  taking  it.  But  land,  at  common  law,  may  "be 
granted  ad  pios  usosy  before  there  is  a  grantee  in  existence  compe- 
tent to  take  it ;  and  in  the  mean  time,  the  fee  will  remain  in  abey- 
ance, or  be  like  tbe  hareditas  jacens  of  the  Roman  law,  in  ex- 
pectation of  an  heir*    lb.  ^ 

11.  Thus,  land  might  be  given  to  endow  a  parochial  church, 
before  such  church  bad  a  legal  existence!  by  consecration,  and 
the  fee  would  remain  in  abeyance  until  the  Induction  of  a  parson 
capable  of  boldingthe  fee^  and  of  transmitting  it  tp.his  successors 
as  a  sole  corporation.     lb. 

12.  A  private  corporation  created  by  the  legislature,  may  lose 
its  franchises  by  a  misuser  or  nonuser  of  them ;  and  they  may  be 
resumed  by  the  government  under  a  judicial  judgment  upon  a 
quo  warranto  to  ascertain  and  enforce  the  forfeiture.  Terrett  et 
al.  V.  Taylor  et  al.  9  Cranch,  43.  51. 

16 
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13.  Upon  a  change  oC  government^  such  exclusive  privilege; 
attached  to  a  privatcf  corporation,  as  are  ioconsisjteni  with  the 
new  governmei^,  may  be  abolished.  .£fut  the  charter  is  not  ao- 
nnlled  by  a  revolution.  Terret  et  al.v.  Taylor  et  al.  9  Crouch^ 
43.  51.  Dartmouth  College  v.Wo^dwkrd^  4  Wheat.  513.  651. 
706. 

14.  In  respect,  also^  to  public  jcorporations  which  exist  only 
for  pubjic  purposes,  such  as  counties^,.  to^y^ns,  cities,  &c..the  iegis* 
lature  may,  under  proper  limitations,  have  a  right  to  change, 
modify,  enlarge,  or  restrain  them,  securing,,  however,  the  proper- 
ty for  the  use  of  those  ipr  whom,  and  at  whose  expense  it  was 
6riginal]y  purchased.  Terreft^et  al.  v..  Taylor  et  al.  9  Cranchf 
5K  Dartmouth.  College  v.  Woodwmrdj  4  ^fflieat.  plQ.  629. 
663. 

15.  But  tlie  legijdature  cannot  r^eal  st9)tntes  creating  private 
corporations,  or  confirming  to  (hem  property  already  acquired 
under  the  faith  of  previous  laws^  and  cannot  by  such>repe^l  vest 
the  property  of  such*  corporations  exclusively  in  the  State,  or 
dispose  of  the  same  to  such  purposes  as  they  may  j)le9se,  wi^b- 
out  the  consent  or  default  of  the  corporators.    Id.  675. 

16.  A  corporation  is  n  francbisej  and  this  franchise  is  an  in- 
corporeal hereditament,  issuing,  out  of  somet])ing  real  or  per- 
sonal,  or  concerning  or  annexed,  to,  and  exercisable  within  a 
thing  corporate^  Dartmouth  College  v^  Woodwardy  4  Wheat. 
518.  657. 

17.  To  this  grant  or  fir^nchise,  t|;ie  parties,  are  the  government, 
a.^      and  the, persons  for  whose  l)enefit  jt  is  created,  or  trustees  for 

them.    .The  assent  of  both  is  necessary.     lb. 

18.  The  grant  of  a  corporation  implies,  on  the  part  of  the 
grantor,  a  contract  not  to  bestow  the  same  identiqal  franchise  on 
another  corporate  body«    Id.  658. 

19.  There  is  also  an  implied  contract^  that  the  founder  of  a 
private  charity,  or  his  heirs,  or  other  persons  appointed  by  him 
for  that  purpose,  shall  have  the  right  to  visit  and  govern  the  cor- 
poration ;  and  in  case  of  its  dissolution,  a  reversionary  right  \f> 
the  property  with  which  he  had  endowed  iu    lb. 


% 


CORPORATION.  123 

»  SD.  The  rights  acqaired  by  the  grantees  of  a  corporation,  are 
those  of  having  perpetual  sticcessibn,  of  suing  and  being  sued^ 
of  pnvchasing  lands  for  the  benefit  of  themselMes  and  their  suc- 
cessors, and  of  having  a  common  iseal,  and  of  making  by-laws. 
Dartmouth  College  v.  Woodward^  4  Wheat.  -667. 

21.  There  are  tiro  kinds  of  corporations  aggregate,  vjz.  such 
as  are  for  pyblic  government,  and  such  as  are  fur  private  charity, 
ii.  659.  668.  , 

22.  Public  corporations  afe*  for  the  government  of  a  town, 
city,  6v  the  lik^,  and  have  no  particular  founders  or  visiters. 
Id.  660.666. 

'2S.  But  prii^ate  cbrppMions  for  charity,  founded  and  endow- 
ed by  private  persons,  ar^  subject  to  ^be  government  of  those    < 
who  erect  them,  and  to  be  vbited  by  them  or  their  heirs,  or  such 
other  persons  as  tbey  may  appoiiit.    Id.  @74. 

24.  A  college  and  a  hospital  are  both  private  eleemosynary 
corporatiotis.    Id.  669.  .  * 

*    25.  A  private  coi'poration  is  subject  to  the  control  of  its  legal 
visiter,  who,  unless  restrained  by  the  terms,  of  the  charter,  may 
amend  and  repeal. its  statutes,  remove  its  officers,  correct  abuses,         ^ 
and  generally  superintend  the  management  of  the  tdists.     Id.     ^  ^ 
676. 

26.  Where'  the  Visitatorial  .power  is  vested  in  tbe  trustees  of 
the  charity,'' in  virttie  oT  their  incorporation,  they  cannot  be 
amoved  from  their  corporate  capacity;  but  they  are'subject,  as 
managers  of  the.  revenues  of  the  corporaticM  tt  the  general  su- 
perintending power  of  the  Court  of  Cliat^ery,  hot  as  of  itself 
possessing  a  visitatorial  power,  or  a  right  to  control  the  charity, 
but  as  possessing  a  general  jurisdiction  in  all  cases  of  an  abuse 
of  trusts  to  redress  grievances,  and  suppress  frauds.     lb. 

27.  And  where  a  corporation  is  a  mere  trustee  of  a  charity,  a 
Court  of  Equity  will,  in  a  case^of  gross  fraud,  or  abuse  of  trust, 
take  away  the  trust  from  the  corporation,  and  vest  it  in  other 
hands.     lb. 

28.  In  the  year  1790,  S.  Jl.,  a  citizen  of  Virginia,  made  his 
last  will,  containing  the  following  bequest :  *^  Item,  what  shall 
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remaiD  of  my  . military  certificates  at  the  time  of  my  deceasie, 
both  principal  and  interest,  I  give  and  bequeath  to  the  Baptui 
Association  thai  for  ordinary  meets  at  PhUa^dphia  annually ^ 
which  I  allow  ta  be  a  perpetual  fund  for  the  edbcatjoi^  of  youths 
of  the  Baptist  dehominatioii,  who  shall  appear  promising  for 
the  mioistry,  always  .giving  a  preference  to  the  deiicendaats  of 
my  father's  family."  In  1792,  the  legislature  of  Virginia  pass- 
ed an  act  repealing  all  English  statutes,  including- the  statute 
4^£liz.  Ck  4.  In  1795,  the  testator  die(ji.  The  Baptist  Asso« 
ciation  in  question  had  existed  as  a  regularly  -  organized  foody 
for  many  yjears  before)  the^ate  of  his  will  j  and  in  1797  was  in- 
corporated by  the  l^slature  of  Pennsylyania,  by^the  nameof 
*  "  The  Trustees  of  the  Philadelplua  ^Baptist  ^  Association.^ 
Hddy  1st.  That  Ihe  Association,  not  being  incorporated  at  the 
time  of  the  testator's  decease,  could  not  take  this  trust  as  a  sode^ 
^y.  2dly«  That  the  bequest  coold  not  be  taken  by. the  indivi- 
duals who.  composed  the  Association  at  the  death  of  the  testator. 
3dly,  That  there  were  no.  persons  to  whom  this  legacy,  were  it 
not  a  charity,  could  be  decreed ;  and,  4tfa]y,  That  it  could  pot  be 

^         sustained,  in  this  Court,. as  a  charit}'.    Baptist  AssodaiioniV, 

^W    Hari^s  execuiorsy  4  Wheats  t.  2J5. 

29.  :Charituble  bequests,  >vhere  no  te^Ul  interest  is  vestad,  and 
which  are  too  vague  to  be  claimed  by.  tho^e  for  whom  the  bene- 
ficial interest  was  intended}  cannot  be  established  by  a  Court  of 
Equity,  either  e\cr(:ising/its  ordinary  jurisdiction,  or  enforcing 
the  prerogative  «f  i|e  king  as  parens  patruBf  independent  of^the 
statute  43  of  Eliz.  W6. 

30-  If,  in  England,  the  ^prerogative  of  the  king,  m  parens  pa* 
tricBr  would,,  iivlepeirdent  of  the  statute  of  Eliz.  extend  to  chari-  * 
table  bequests  of  this  description,  Qufere,  How  fa^r  this  principle 
would  govern  in  the  Courts  of  theUnited  States ?,    /A. 

31.  Supposing  this  peculiar  jurisdiction  of, the  Lord  Chancel- 
lor  to.  be  vested  in  the  Courts  of  the  UniCed  States,  under. the  • 
general  grau^  of  equity  powers  in  the  constitution,  it  can  only 
be  exercised  where  the  Attorney  Gdieral  is  a  party,    lb. 
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Contracts  by  cdrpordtions. 

22.  A.  corporate  bod  J  can  orrly.act  in  the  maimer  prescribed 
10  the  act  of  incorporatloti  which  fives' it  existenTce.  It  is  an  ar- 
tifidal  pe^sotfi,  created  by  Iqw^  and  .  derivefs  all  its  powers  from 
the  act  of  iucorpocatiotic  Head'y.  Providence  Ini.  Co,  2  Crarich^ 
127.  167. 

'  33.'  Tims,  where  an  act  incorporating  an  insurance  company, 
provided,  ^  that  all  policies  of  assurance  and  other  iaatruments, 
made  €Md  signed  by  the  president  of  tbe  safd  company,  or  any 
other  officer  thereof,  according  to  the  ordinances,  by-laws,  and 
regulations  of  the  said  company,  orofth^ir  board  of  directors, 
shall  be  good  a»4.  eitectual  ii>  IsiWjio^ bind  and  oblige  the  said 
company  to  the  perfortnarice' thereof,'  in  manner  as  set  forth  in 
the  constitnti'on  of  ihe  said  company,  hereinafter  recited  and  rati-* 
fied  :'|  Hddy  that,  it  was  liot  necessary  that  the  contracts  of  the 
company  should  b^  under' the  corporate  seal ;'  but  that  a  con- 
tract  varying  a  -policy,  in  order  to  become  the  act  of  the  com- 
pany, mustbeexecuted'in  the  same  itranner  witlKtlte  policy  itself; 

« 

t.  e.  in  writing,'  signed  by  the  president,  &:c.     lb. 

34i  The  force  of  a  policy  executed  by  such  a  contpany  ac- 
cording to  its'  act  of  incorporation  and  by-laws,  m^y  indeed  be 
terminated  by  actdally  cancelling  it,  but  an  agreement  to  cancel 
it  must  be  executed  |n  the  same  manner  with  the  policy  itself.  lb, 

3$.  Ant^tly  it  seemsto  have  been  held  th^  corporations 
could  pot  do  any  act  without  deed.  Bank  of  QoVumbia  v.'Pai^ 
iersonU  administrator^  7  Cranchj.  299.  305. 

36.  Afterward*  the  rule  was  relaxed,  arid  corporations' were, 
for  eoQveniency^  sake,  permitted  to  act  in  ordinary  matters 
without  deed  ^  as'  to  retain  a  servant,  &c..  and  this  relaxation  was 
gradually  widened  to  embrace  other  objects.     lb. 

37,  Atiengtb  it  was  established  that  though  they  could  not 
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contract  direcdy,  except  under  their  corporate  seal,  yet  tbey 
might  by  mere  vote  oV  other  c6rpor)it^  act,  not  under  their  cor- 
porate seal,  appoint  anr  agent,  whose  acts  .;and  contracts  m^thin  > 
the  scope  of  his  authority,  wo'nld'  be  bhiding  on  the  corporation. 
Baank  of  Colunibia  v.  Plttterson^s  administratorj  7  Crtmch^  299. 
305.  . 

38. '  And  Courts  of  Equity,  in  this  respect  following  the  la«f , 
have  decreed  a  specific  performance  of  an  agr§ement  made  by  a 
miajor  part  of  a  corporation,  and  entered  in  the  corjporation 
books,  although  not  under  the  corporate  sefith    0.-    ' 

39.  Where  a  committee  of  a'cor))oration  are  fully  authorized 
to  make  aj^r^ements,  r  contract  made  by  them  in  the  name'\>f 
the  corporation,  and  not  in  their  own  names,  is  binding  on  tbe 
eorporatton.    lb.  -     ^  n      • 

40.  Whereyer  a  corporation  is^  acting  witbin  the  scope  of  the 
legitimate  purposl^.  of  its:  institution,  air  parol  contracts  made 
by  its  authorized  agents,  are  eijopress  promises  of  the  corporation ; 
and  all  duties  imposed  on  them  by  law,  and  i^ll  benefits  conferred 
at  their  request,  mide  mp&*e<f  promises,  for  the  enforcement 'of 
which  an  action  will  lie.    Jb, 

41.  Wliere  a  ibotitract  is  for  the  exclusive  use  and  benefit  of  a 
corporation^  and  made  by  their  agents,  under  their  private  seals, 
for,  purposes' autlioVhed  by  the  charter  of  the  corporation,  and 
the  corporation' proceed,  on  the  faith  of  the  contract,  to  pay  mo- 
liey  tb  the  other  contracting  party,  although  an  action  may  lay 
against  the  agents  personally,  upon  their  express  Contract,  yet 
as  the  whole  benefit  results  to  the  corporation,  a  jury  may  infer 
from  this  evidence  that  tbe  corporation  had  adopted  the  c«>ntract 
of  their  agents.    /J.     ^    ^  .       .•  ' 

42.  An  incorporated  bank  or  insurance  company,  ahbougfa  it 
has  no  express  power  to  make  a  promise  not  under  seal;  is'  yet 
liable  for  the  notes  issued  by  it,  for  the  funds  deposited  in  it,  (of 
the  repayment  of  a  premium  the  considera tion 'of  whicit  has  failed,  "" 
or  for  any  other  express  or  impliied  assumpsits  in  the  'ordinary 
course  of  its  business,  in  the  same  manner  as  a  natural  person.  lb. 
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COURTS  OF  THE  UNITED  STATES  I. 

-   .  ,Caurts  <^  the  IJmted  States  in  general. 


-  '    \ 


1.  Th^Courts  of  the  United  St^tet  may,  in  cases  of  salvage^ 
decree .sjalvage  ^s  bjitween  aKeni3,.at  least  j^ece  the  jarisdtction 
is  not  objected  to.    .JMie^pn.v.  The  Blaireatt^  Cran^h,  240. 

.2.  Id  orcier  to  maintain  , a  suit  in.  th^  Coorts  \of  the  United 
States,  theJujrisdictioQ  should  appear  on  the  re<;ord^  As  if  the 
wt  bebetvi^een  cUiKena  of  different  State's,  the  citizenship  of  the 
respective  parties  should  be  set  forth.  Bingham^  v.  Caboty 
3  Dafl.  38?.  Turner,  v.  Bmk  of  North  America,  4  DaU.  $. 
MQsgmf»(^  rv4^  JJigginspn,  4  DaU.  12.  •^iercn>mii6  v.  Diipuis^ 
1  CrarieA,  343.     J^od  v.  JfFagwan,.2  GrancA,  J. 

d.  So^  it  must  be  shown  that  ^  party  is  an  alien,  if  jurisdiction 
rests  on  tliis  fact.  ^  Turner  v.  Bank  ofJforth  America,  A  'DaU.  Q. 
Turn^'*^administra$ory.EtM^^  - 

4*  So,  ifjtlie  suit  be  founded  on  a  promissory  note,  by  an  as- 
signee^  under  the  Htli  sec.  pf  the  judiciary  act  of  1789,  c.  20.  it 
if^  necessary  to  show  that  tl|p  original  parties  to  the  note  might 
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have  saed  and  been  sued  4p  the  Courts  of  jh^  United  States. 
Turner* ^'administrator  v.  Bavk  of  JSTprih  America^  4  DcUL  6, ..    , 

5.  It  IS  a  general  rule,  that  the  prdvince  of  an  appellate  Court 
is  only  to  Inquire  whether  ajudgmienc  wlien  rendered  was  erro-* 
neous  or  not*  Bat  if  subsequent  to  ihe  jctdgme.nt^and.beforie  tl)e 
decision  of 'the  appelliite.  Court,  a  law.  ^otervepes  and  positively 
cba'nges  ^  fulewbich  gov£rnS)  the  ]^\¥  cnust  be  gbej^ed,  or  its 
obligation,  be  'denied;.  '  United  Siaiea  y,_  Tfyi  Schooner  P^^gj^- 
1  Cranck,  JOi.       ^       .^     ^ 

*6-  The  Courts  of  the  United  States  Will  not!susiain  «  suit. to 
enforce  an  a^r^emenl;  entered  into  in  fraUd  of  a  law  of  the  United 
States,  alt)iough  made  b^  persons  then  epemies  of  the  United 
States,  and^iaving  for  its  object  a  mere  stratagen^xif  w^^  JE£an- 
nay  v.  Eve^S  Crunch^  242.  .    .v  •        *  ;  . 

7.  Courts  which  odgipate  in^the  cq^mpn  Jaw,  possess  a  juris- 
diction wliich'.must  be  regulated  )}v  that  laW*,  untiL  sooie  statute 
changes  itj  bat  Ctjurts  established,  by  writt^  law,  and  whose 
jurisdiction  is  defined  by  written  lawj.  cannot  lawfullj^  transcend 
that  jurisdiction.  '  JGa?  parie  Bdllnkan.  4  CxmoL^IB. 

8.  The  Courts  of  the  United  btates  baVe  no  cpinmotiJaw.jurisr 
■  diction  of  crimes  against  the  United  Sts^es.     But)  indciDettdeiit  pf 

statiUesj  these  Courts  have  power  to  fine,  for  cpatcmpts,  and  im- 

prison  for  contuniapyy  and  to  enforce  obedience  tp  orders,  8ic. 

*.  .      •  ■  •      .  ,  -    •  *  '    ^    ,  .  •     •  .  *  .  ■     •'*  ». 

United  State§  y.  Hudson' fyGfiodwiny  7  Cran^^h,  32.  ,     ..  . 

9.  Serf  j^cBre, .  As  to  the 'authority  of  the  abpye.  c^ise,  in  re-» 

slpect  to  the  general  criminul  jurisdiction  of  the  Courts^  of  tbe 

United  States'  at  common  law  ?.    United   States  v.  Pgolidgey 

1  Wheat,  415.    '  .  '  "  . 

■  *  «       »       ■  ,  •   .      . 

10.  The. legislature  of  a  State  cannot  ^nnul  the  judgin^nts,, 

nor  determine  the  jurisdiction  of  t4ie  Courts  of  the  United  States. 

*  ■         •    ».    .  _   .  ■  '  •  *• 

United  States  y.  Peters,  5  Cranch.:ii5. 

11.  Although  the  claimsof  a  State  m!9.y  be  i^timatelv  effected 
by  the  decision  of  a  t:ausCj  yet  if  the.  State  be  not  .nefessarily  a 
party  defendant,  ,tli^  Courts  of  4he  United  ^tatefr^rQ  bound  to 
exercise  jurisdiction.     iJ-.  ,  '  ^  .  ..  -^    ' 

12.  The  Counts  of  the.  United  gtates  aire  all  of  limited  juris- 
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diction,  and  their  proceedings  are  erroneous  if  the  jurisdiction 
benot  shown  upon  them;  and  for  this  cause  their  judgments 
may  be  reversed :  but  they  are  not  nullities^  Kempth  lessee  v. 
Ktmnedy^.S  Craneh^  173. 

'13.  A  writ  of  error  lies  on  a -statement  of  facts  in  the  nature 
of  a  special  verdict^    Shcum  v.  StIKks  and  mfit  5  Crandl,. 363. 

14.  The  Courts  of  tfoe  United  States,  on  the  common  law  side 
,of  those  Courts,  have  no  jurisdiction  to  entertain  causes  which  re- 
spect the  conduct  of  the  officers  ,of  the  United  States  in  making 
seizures,  except  upon  a'  writ  of  error  upder  the  25  th  section  of  the 
judiciary  act  of  1789,  c.  30.     Slocum  v.  Mayherry^  %  Wheat.  1. 

15.  Bat,  as  Courts  of  Admiralty,  they  may  sustain  libels  for 
damages  for  illegal  seizures,  .and  compel  the  seizing  officer  to 
instiiuttt  proceedings  to  ascertain  the  asserted  forfeiture.    lb. 

16.  The  Courts  of  the  United  Statues  have  exclusive  jurisdic- 
tion of  all  seizures  made  on  laud,  and  water,'  for  breach  of  the 
laws  xof  the  United  States,'  and  any  intervention  of  a  State  au- 
thority, which,  by  taking  the  thiqg  seized  out  of  the  hands  of  the 
officer  of  the  United  States,  might  obstruct  the  exercise  of  juris- 
diction, is  unlawful.    /6.      '         . 

17.  The  Courts  of  the  United  States  have  jurisdiction,  being 
neutral,  to  restore  to  on^  heHigei;eht  his  property  captured  by 
another  belligerent,  whose  force  has  been  iucV^ased,  in  violation 
of  our  laws,  within  our  ports.  The  AleriOj  9  Cranchy  359. 
The  JHvina  Pastara,  4  Wheat.  52.  63.  The  Estretta,  ib.  298. 
306.    La  Amistadde  Rues,  5  Wheat.  385.  389. 

18.  The  remedies-  in  the  Courts  of  the  United  States,  are  to 
be  at  comfnon  law,  or  in  equity,  not  according  to  the  practice  of 
the  State'Courts,  but  according  to  the  principles  of  common  law 
and  equity,  as  distinguished  and  defined  in  that  country  (Eng- 
land) from  which  we  derive  our  jurisprudence.  Therefore,  a 
title,  which  upon  general  principles  is  merely  equitable,  will  not 
support  an  ejectment,'  unless  the  statutes  of  the  State  have 
changed  it  into  a  legal  title.  Robinson  v.  CampbeU,  3  Wheat. 
212.  ., 

17 
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COURTS  OF  THE  UNITED  STATES  II. 

•    •        ■        •  •        .  ■ 

The  Supreme  Court. 

r 

19.  The  Supreme  QourtlraFjurisdiction,  iinder  the  coDStltution 
and  lai^^s  of  ihe  United  Slates,  to  b^il  a  person  coramhted  for 
trial  on  a  criminal  charge  by  a  District  Judge.  '  United  States  v. 
Hamilton,  ^  jyhil.  Yl .'  -  .  '  ^/  *     '     ' 

20.  It  is  very  questionable,  whether  the  Sapreipe  Court,  finder 
the  act  of  1789,  c.  20,  s,  5.  or  the  act  of  1793,  c.  167.  [xxii.] 
s.  3.  can  appoint  a  special'^Circui^  Court  at  a  distant  period,  to 

r 

overleap  the  session  of  the  Stated  Ct>urt^  *jf5. 

i  21.  A  case  wliich  belongs  to  the  jurisdiction  of  the  Supreme 
Court,  onr  account  of  the  interest  which -a  State  has  in  the  con- 
troversy,  mast  be  a  case  \tk  Which  the  State"  is  either  nominally 
or  substantially  the*  party.  Fowled  y.  Lindsay {  3  DoH,  411. 
State  of  J^eW'York t.  State  of  Connecticut^  4  VaJL  3. 

22.  To  sustain'  the  appellate  jurisdiction  of  the  Supreme 
Court,  under  the  judiciary  act  of  1789,  c.  20.'  s.  2$2.'the  value 
in  controversy  in  the  suit  must  exceed  2,000  dollars :  where  the 
law  gives  no  rule,  ihe  demand  of  ihe  plaintiff  must  furnish  one  ; 
but  .where  the  law  gives  the  rule,  the  legal*  cause  6f  attion,  and 
not  the  plaintiflf's  demand,  tnust  be  regarded. .  Wilson  v.  Danid^ 
3  Doll  401. 

'  23.  Where  a  suit  was  brought  on  a  bofid,  with  a  penalty, 
for  £60,000,  and  a  verdict  was  found  fef  the  plaintiff,  and 
damagl^s  assessed  by  the  jury  for  1,800  dollars  only,  and  costs; 
and  judgment  was  given  for  the  whole  penalty,  to  be  <lischarged 
by  the  payment  of  1,800  dollars;  and  costs;  it  was  held,  that 
the  Supreme  Court  had  jurisdiction  upon  a  writ  of  error  brought 
by  the  defendant  .-but  there  was  a  great  diversity  of  opinion  on 
the  bench,  the  ni^jo'rity  of  the  Court  only  agreeing  in  that  par- 
ticular  case,  that  the  verdict  or  judgment  was  not  to  be  regarded 
as  the  rule  £>r  ascertaining  the  value  of  the  matter  in  dispute 
between  the  parties ;  three  of  the  judges  concurring  that  the 
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judgmenlin  that  case  was  to  be*  considered  as  a  judgment  at  4he 
commoB  law  for.the  whole  penalty.  Wiison  v.  Danidj  3  DaU*> 
401.  '  Bat  see  United  States  v.  M'DoweU^  4  Cranch,  316. 

24.  r  The  Sopreme  Coart  will  npt  take  cognizance  of  any  suit 
iiot^regularly  brought  before  it  by  process  of  law.  Dewkurst  v. 
Cotdihardi  3  DaU.  409» 

'  '  25.  The  Sfipreme  Court  may,  m  an  Admiralty  capse,  on  a 
writ  of  error,. -under,  the.  judiciary -act  of  1789,  c.  20.  s.  22. 
affiem  the  decree  of  the  Gouft  below. in  part,  and. reverse  it  in 
part,'  and  is  not  bound  by  the  common  law  doctrine  as  to  re- 
versals ;  and  it  may  .award  the  costs  of  the  £)ourts  below,  to  b^ 
paid  .oi*  not  in  its  discretion,' and  order  the  parties  to  pay  their 
pwn  costs  in  the  Supreme.  Court.    PenhaJlovrv.  Doane^  3  DalL 

^26.  Where  a  writ  of  error  is  brought  frofH  the  judgment  of  a 
State  Court  of  Appeals,  to  revise  its  decision  reversing  the  ju4g- 
meni  of  ian  inferior  State  Court,  and«  the  Supreme  Court  of  the 
United  States  reverse  tlie  decision  of  the  CoMrt  of  Appeals,  the 
jodgmeiit  of  tb^  latter -beifcAn^  a  nujlity,  and.the  Supreme  Court 
will  direct  its  mandate  .to- the  ini^rior  State  Court.  Clarke  v. 
Harwood,  3  Bail,  34Z      .     '    * 

27.  The  Supreme  Court  will  not  take  cognizance  of  aoy  cause 
not  regulariy  brought  before  if. .  Dewhurst  v.  Covithardy  3  Doll. 
409/  .  V  .  - 

28.  No  writ  of  error  lies  from  the  General  Court  of  the  North- 
western  Territory  of  the  United  Stated  to  the  Supreme  Court,  un- 
der any  act  of  Congress.     Clarke  v.  Baradone^.l  .Cranchy  212. 

29.  Under  the  25th  sec.  of  the  judiciary  act  ^  1789,  c.  20. 
no  writ  df  error  lies  from,  the  judgment  of  a  State  Courts  if  the 
decisioil  be  iri  favour  of  the  privi)eg:e  set  up  uodef  an  act  of  Con- 
gress.-   Qjordon  v.  Caldcf^ughy  3  Cranchy  266^ 

30,-  The  Supreme  Court  has  power  to  grant  the  writ  6(  habeas 
corpus  ad  subjiciendum,    Ej^parte  BoUinany  4  Cranchy  75. 

31 «  An  appeal  lay  to  the  Supreme  Court  from  the.  decree  of 
the  District  Court  of  the  Territory  of  Orleans,  in  a  suit  ia  equity 
by  the  act  of  29th  of  March,  1804,  c.  391.  [xxxviiK]  Morgan 
V.  Cdlmdery  4  Cranchy  370. 
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32.  If  two  citizeDS  of  the  same  Stdie,  in  a  sint  in  a  'State 
Court,  claim  title  under*  the  sarae  act  of  Congress,-  the  Sopreme 
Court  has  appellate  jurisdiction  to'  revise  the  same  under  tb|fc 
25th  sec;  of  the  judiciary  act  of  1789,  c.  20:  JUatthet/^v.  Zane^ 
4  Crunch,  382.  ,•   -• 

33.  No  writ  of  error  lies  to  the  Supreme  Court  directly  from 
the  decisioiTs  of  the  District  Court'  of  Mainepnotwithstandiog  it 
exercises  the  poWers'pf  a  Circuit  Court ;  but  by  the  10th  sec.  df 
the  judiciary  a'ot  of  1789,  Ci2D.  writs*  oferror'li^  from  tliat  Court 
to  the  Circuit  Court  oY  Massachusetts:  United  States  v.  Weeks, 
B  Crahck,  i.  \  \  .-•..•  • 

'  34.  An  appcfal  lies  to  the  Supreme  Court  frbui  an,brder  of  the 
Circuit  Coivrt  of  the  District  Of  Columbia,-  quashing  an  idqdisi^ 
tion  in  the  nature  of  an  ad^quod  ddmr^uiju. '  Custis  v.  ireorgetouffL 
and  Alexandria' T{ump%ke  Company^  6  "Cranchy  223. 

•35.  The  appellate  pelwers  o^f  the  Supre^ne  Court  are  given  by 
the  constitution ;  *  but  ate  linntM  and  regulated  by  the  acts  of 
Congress*    Durausseau  v.  United  Spates,  6  Cranch,  307. 

36.  The  Supreme  Court  lias: 'appellate  juri^dietibn  A'om  the 
decisions  of  the' District, Courts  of'Kentucky,  Ohio,  Tennessee, 
and  Orleans,  even  in  causes  properly  cognizable  by  the  Dis- 
trict Courts  of  th6  United  States^  J5. 

37.  The  Supreme  Court  has  no  jurisdiction  ,tb;issife  s^  man- 
damus to  a  register  of  a  land'  office,  teq^irtng  hiin  to  enter  the 
application  in  his  office,  in  a  case  where  a  mapdamus  lias  been 
refused  by  the  highest  State .  Courts. :  JtlPCbing  v.  'SUlit^ani 
2  Wheat.  269.  .  -      • 

38.  It  is  a  mistake  to  siippojse^  that  instructions'^couched  in 
general  terms,  as  that  the  matters  proved  were  not  sufficient  to 

bar  the  pl^intifi^  &tc.  in  a  Stkte  Court,  wiirdefeat  the  exercise  of 

'  ■  ,    « 

the  appellate  jurisdiction  of  the  Supreme- Court,  toder  the  .'25th 
sec.  of  the  judiciary  act  of  i78ij,  c.  20.  It  will  oiily  obli^^the 
appellate  Court  to  look  through  th6  whole 'cause,  and- examine 
if  there  be'nothing  whioh  ought  to  have  called  forth  a  different 
instrucUon  or- judgment.     Otis  v.  Walker;  2  Wheat.  18. 

39.  The  Supreme  Court  has  bo'' jurisdiction  under  the  25th 
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MO.  ofthejiidi^y  act  of  tbe  24tlroC, September,  1789,  c.  30. 
unless  t|ie  jodgment  or  decree  of  the  State  Court  be  ^  final  judg' 
ment  or  .decree,  A  jadgment  reversing  that  .of  an  inferipr  Coart, 
and  awarding  a  vemre  faaat,  fk  novo,.,  is  opt  a  final  j^dgmeiit. 
HauOon  v.  Moore,  3  fFiedt.  4d3. 

.  40.  The  Su^reine  Court  hi^.  no  jurisdiction  ifi  c.auses  brought 
bef6re  it  upon  a  certifiqate  of  diyisioD  of  ppinion  of -the  judges  of 
the  Circuit  Cojirt  of  the  Distl'ipt  of  Columbia,  under »the  judiciary 
act  of  1802.  c;  291.  {xxzi.]  s;  6.  .  Ross  v.  TripleU,  8  fVheai.  600. 

41.'  If  it-appeai^  upon  tlie  record  that  the  Ccujrt  has  qo  jurifr- 
dietioDof  the  cavse,*  as  that  it  is  a  prize  cause,  and  the  suit  is  at 
comiiibQ'law,  the  Supreme  Court  will  not,  on  reversal  of  the 
Joc^oteut,  k!^ard  a  venire  facias  de  novo.  Bingham  y.  Cabot, 
SDaU.19.    '  .  \  , 

»  I 

.      .    COURTS  OF  THE  tTNITED  STATES  m^    * 

Circuit  CourtSi'  ' 

^  •     •    •  ' 

42.  Uacber  the  act  of  )7893  c.  20.  s.  5,  and  the  act  of  1793,  c. 

167.  [uii.}  s.  3,  authoriiiog -special  Circuit  Courts  to  be  holden  for 
the  tfifl  of -criminal  causes^  there  is  no  power  given  to  remit  to  a 
special  Court  the  business  depending  for  trial  before' the  ^stated 
Qircoi;  Couct.     Ignited  States  v.  Hamfftonj^  3  DaU.  17. 

'43.  QuuBfey  If  a  special  and  stated  Circuit  Court  can  be  both 
in  session  ajt  the  s$me  time,  within  the  same  district;  or  ^wo 
l^and  juri0S;,be.  impannelled  at  the  same,  time  for  the  same  dis-  ' 
trict,  and  both  be  qualificNd  to  present  offences  committed  within 
their  jun^liction  f    /&• 

-  44<  The  Circuit  Qourt  jDf  the  United  States,, though  an  infe- 
rior  CoHTt  in  jhe  langiifige.  of  the  constitution,  is  .not  so  in  the 
langdagi;  o£  the  common  law ;  npr  are  its  proceedings  subject  tp 
the  scrutiny  of  tbose  n^row^rules  which  the  Engli^  Courts  long 
applied  to  Courts-' of  that  denomioation,,J)ut  are  entitled  to  as 
liberal  inten<}ments  or  presumptions  io  favour  of  their  regularity, 
as  those  of  the  Supreme  Court.  A  Circuit  Court  is,  however,  a 
Court  of  a  {imt^ed  jurisdiction,  ai^d  the  fair  presumption,  is,  (un- 
like the  case  of  Courts  of  general  jurisdiction,)  that  a  case  is 
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wit|ioot.  its  jarisdictioa  liotH  the  cootrary  appears.     T^amer^f- 
admmistrator\.BankofJ\rorth^mericai4D€M.&i     , 

45.  A  citizen  of  the  District  .of  Col^mbiia,  is  not  a  citizea  of  «•  . 
State  In  the  sense  of  the  copstitntion,.  and  entitled  to  sue  as  sues 
in  the  Court;}  of  > the  .United  Slates.   ^Hepl^umj  fyc  v.  EUzeyf 
2  Cranchj  448.  ,  .•'.•'-• 

46,  When- both  parties  are  aliens  in  a  civil  suit  at  comnioa 
law  or  in  equity,  .the  Cohrts  of  the  United  Slates  have  no  juris- 
dictioi^.    Jtiontcdei.y.  Murray^  4  CrdmJiy  ^. 

•  47.  The  Courts  of  the  United  StaHes .  havei  jurisdiction  lu.  a 
case  between  ciiixcns  of  theisaoie  State,  if  the  plaintiffs;  are  only 
nominal  parties^  suing  officially  for  tbo«se  of  an  ^lien.  Bratone 
v.  Strode,  &  Cranchj  303..    *  .    ,         *  .    .  . 

48.  Tl)e  Courts  of  the  United  States  have  jurisdiction  of 
causes-  where  the  plaioti^ffs  are  aliens,. altbough  they  sue  not  in 
their  own  rijghf ,  but.  as  trustees.'  Ajs  if  they- sue.  as  legatees  and 
administrs|lors  of  a  deceased  person.  .  Chappeddaine  and  another 
V.  Dcckenauxy  4  OuzncA,  3Q!6. .    -     ^ 

49.  An  aggr^^te  corporation  is  not  a  eiti^ea  within  the  mean- 
ing of  the  coKKsntutiou  of  the  United.States,  and  cannot  litigate  in 
the  Courts  of  the  United  States^  unless  in  consequence  of  die  citi- 
zenship  of  thjt; Individuals  wlv>  compose  it,  which  character  nust  be 
averred  on  ihe  record.  Hope  Insurance  Company  v^  B/^ardmanf 
5  Cranchy  57.     Bank  of  United, Stated y,.Deye€Lj)tXf  5  Gr^uch^  ^l\ 

50.  A  corporation  composed  of  citi^en^; of  one  St&te,  may 
sue  a  citizen  of  another  State  in  the  Circuit  Court  of  th&  United 
States..     United  States  v.  Deveaux^  5  Cranch,  61. 

51.  Ag^Q^^'al  assignee  of  the  effects  of  an  insolvent  vdebtor, 
cannot  stie^in  the  Federal  Courts  under  the  llth.sejCtioQ  of  tfae 
Judiciary  Act  of  1789,  c.  20.  if  his- assignor^  could  not  liave 
sued  in  those  Courts.     Sere  v:  Pitot,  6  Gronc*,  332.  .L 

52.  The  power  of  tl^  Circuit  Courts  of.tbe  United  States 
to  issue  a  writ -of  mandamusy  is  confined  exclusively  tO'^iases  in 
which  it  may  be  neccfssary  .to  exercise  jurisdiction  it|.  cases  vested 
In  them.    Mintire  v.  fVoofi,  .7  CrjoeUck,  504. 

53.  TfaeXDircuit  Courts  of  the-UnitedvStates  have  jnrisdiction 
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iir  writs  of  right,  wh^sre  the  property  demaiided  exceeds  500  dol-' 

^lars  in  value ;  and  if  upon  trial  the  demandant  recovers  less,  he  is 

Hot  tOi^  be  allowed  his  costs,  and  in  tite  discretion  of  the  Court 

may  be  adjodged  to  payxosts.    Liter  v.-  Crrten^  8  Crahch,  229, 

54.  Under  the  rlaose  of^he  constitution,  declaring  that  the 
judicial  power  shall  extend' to  controversies  Is^tween  citizens  of 
the  same  State  claifniog  lands  und^r  grants  of  tlifierent  States, 
a  case  is  included  where  one  party  (claimed  land- under  a  grant 
from  the  State  of  New-Hiimpshiire,  and  the  other  under  a  grant 
from  tbe' State  of* Vermoni;  although  a:t  the  time  of  the  first 
grant  Ver/nont  was  part  of  N^w-Hampsbire.  TovmofPawlet 
V.  Cfturtfcc,  ^Cranch,  292.  .  ♦  . 

^5«  A  citicenfof  a  territory  of  the  United  States  cannot  spe  a. 
citizen  •(  a  State  in  the  Courts  of  the  United  States,  nor  can 
those  Courts  take  jurisdiction  by  other  patties  being  joined  who 
are  ciipable  of  suing  id  thdse  Courts;*  for  the  jurisdiction  cannpt 
foe  sustained  unless  eacii  iadividual- be  enUtled  to  claim  that  juris- 
diction.     Corporation  of  J^ew* Orleans  v.  Winter;  1  Wheat.  Ql. 

56.  The  Circuit  Courts  of  the  United  States  have  jurisdiction 
in  a  case  between  citizens  of  Kentucky  clarming  lands  under  dif- 
ferent grants,  on^  Issued  by  Kentucky,  the  other  by  Virginia^ 
but  upon  Warrants  issued  iby  Virginia,  and  locations  founded 
thereon  prior  to  the  separation  of  Kentucky  from  Virginia. 
The  constitution  and  laWs  on  this  Subject  look  to  the  grants  as 
the  foundation  of  juri^iction,  and  not  to  any  equitable  title  pre^ 
♦lOtts  to  the  .^an^*.     CdsonVi  Lewis,  2  Wheat.  377. 

&7,  The  jurisdiction  of  the  Circuit  Court,  in  a  suit  between 
citizens  of  different  States,  having  Quce  vested,  eannotbe  devest- 
ed by  a  subsequent  change  of  ^6micil  of  either  pf  the  parties, 
pendente  litSi    Morgdn^sheirs^v,  Morgan,  2  Whedt.WO. 

53;.  A  CtrcttU  Court  of*  the  United  States  has  not  jurisdiction 
to  enjbiii  proceedihgs  An  a  St^te-  Court.  Diggs  y.  Wokott^ 
4  Crdnck,  179:-         ,  .         ^ 

59.  The  Circuit  Court  has  jlirtsdictfo^  to  sustain  a  suit  in 
equity  for  an  injunction  and  relief  upon  a  judgment  obtained  in 
that  Court  between  -the  s^roe  parties,  although  die  subpoena  be 
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not  served  within  the  District    Itogjui  y.  Pxtinek,  6  jOrimdit 
286.       •  .        - '    ^    ■  • •  ' 

60.  The  Circait  Courts  of  the  United  Stated  have  juri«lictio«i, 
to  sustain^  bill  in  equity  in  the  case  of  a  general  assignment, 
where  the  United  States'sue  to  enforce  their  pUority  under  the  act 
of  I799y  c.  128;  [cxxviii.]  s.  65.  agunst  the  debtor  of  their  debtor, 
notwithstanding  a  Cblirt'of  law^may  jenforce  the  same  right  in  a 
suit  at  law  under  tl^e  local  laws  6f  the  State ;  fWr  the  case  is  a 
fit  ca^  for  Chanicery  jorisdictibn, .  and  as  the  tConrts*  of  the 
Union  h^ve  a  Chancery  jurisdiction  in  ever/ State',  and  Ibe'jucli- 
dary  act' confers  the' same  powers  on  air,*and  give^  the  same 
rule  of  decision,  the  jurisdiction  in  one  State  must  ber  the  s'am^ 
as  iif  the  other  IStates.  •  United  States  v.  Houiand^^  4  Wheat. 
158.      .  -     .     •       ■    . 

61. -Tbie  District  Judge  cannot  sit  in' the  Circuit  Court  in  a 
cause  brought  by  writ  of  error  fr6ra  the  District  Court  to  the 
Circuit  Court,  ^tid  the  ^an'se  cannot'be  certified  from  the  Ciroott 
Court  to  the  Supreme  Court,  under  such  circumstances  as 'on  a 
division  of  opinion  in  the  Circuit  Court,  under  the  act  of  29tb 
of  April,  1802,' c.  291.  [xxxi.]  S.6.  Uv^ed  States  \.  Lancaster, 
6  Wheat.  435.  '    /     - 

62.  A  State  Court  has  no  jurisdiction  to  grant  an  injunction 
of  a  judgment  of  the  Circu\]t  Court  of  the  United  States. 
MKimv.  Voorhiesj  7  Crahch/itJd.         ^     .    ' 

63.  Under  the  judiciary  act  of  1789,  c.  20. ^.  II.  giving 
jurisdiction  to  the  Circuit  Court  where  an  ali^il  is  a  party,  or  ithe 
suit  is  betvireeq  a  citizen  of  the  State  where  the  suit  is  b^^ought 
and  a  citizen  of  another  State,  if  the  suit  be  joint,  each  disliact 
interest  should  be  represented  by  persons,  all  of  whiAn  .are  enti- 
tled to  sue,  or  may  be  sued,  in  tbe^f'ederal  Courts.  That  is, 
where  the  interest  is  joint,  each  of  tb^  per$ons  concerned  in  the 
interest  must  be  competent  to  sue  or  be  sued  in  those  Courts. 
Strawbridge  V.  Curtiss,  3  Cranch,  267.  Cdrp'orc^thnof'^ew^ 
Orleans  v.  Winter,  t  Whed.  91.  •     . 

64.  Quesre,  How  it  would  be,  where  several  parties  represent 
several  distinct  interests,  and  som6  of  the  parties  are^  and  others 
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are  MCji*  coibpefeAl  t6»  gue  cOr  l 
^Siraiufiridge  v.CurtisSy  2  Cranct 


> 
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.        f  Dtslrict  -Caui^i*     . 

,  •  •  •  ' 

e&  The  Distrkl  Coort,  ander  the  jddiciatiy  ifii  of  1789,  c;.29» 
po8W8sei  all  Utepc^vfeirs*  of  a  Cpiirt  <»f  Adftiirahy,  wheiher  con- 
ftdered'as  an  faistatice  6c  Prite -CjQiirtt     tfiurv*.  Jl^  JBcteyi 

JVirncy;  3  )rAea^.  646.      : 

66.  it  fras^  ihmfore;  jojrifdiction  16  inquire  dind  diecide  wb^ 
th«r,iii  the  case  ^fa-veidel  captared-wd  bvougbl  irtto  oinrfKHrts^ 
rtsthbtioti  cad  be  maide  cooftUtently  with  tbe  law.  &f  Qations,  and 
ttfe  treaties  and  laws  of  tbe.  United  States.  Oi^  v.  I^Metsey^ 
SDaH.  6.  '     ,   . 

67.  It  is  no  p1e«  to  tbe'Jurisdictlbn  of  the  CoUrt^'  that  the 
vessel  is  captOred  as  pritt* :  bilt  if,  iirNfact,  the  capture  has  been 
made  by.  a  belligepent  without  any  violation  of  oar  neutrality, 
that  is  a  bar  to  the  further  proceedings  of  the  District  Court 
Glass  v.  The  Betsey  J, ^  Doll.  6.  .  United  States  y.  Peters,  2DaU. 
121.     Talbot  V.  Ja^m,  3  DdU.  133, 

63-  ^he  District  Court)  ^^  a  Court  of  admiralty  jurisdiction, 
has  authority' lb  sustain  a  libel  to  enforce  a  decree  of  the  Federal 
Court  of  Appeals.  PenJuMow  >v.  Doane,  3  DaU.  54^.  Jennings 
V.  Ofirson^  4'Cranch,  2.  • 

69k  It  ^seems,  tfaat  in  sucb  suit,,  the  District  Court  cliinnot  in- 
^re  iDto  the  grounds  of  the.  original  decree,'  but  Is  bound  by  it. 
PenhaUiw  ^.  Dime,  S  DaU,  ^4.  •. 

70.  7beDiMrict  Court,  as  a  Cburtbf  Admiralty^  has  jurisdic* 
lion  upoil  the  jsut^eet  of  sstlvage,  and^  consequently  a  power  of 
determining  to  wh6m  the  residue  of  Ae  property  ought  to  be 
delivered.  •  M'Donaugh  4r  Danne^  m  The  Maty  Ford^  3  DaU. 
188.  .  .  '      .  ■     -.    /        ."     '  .  '        •  :        _ 

18 
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'71.  Where  the  DbMct  Judge  doeg'ikoC  judicially  sit  ih  iiciu$» 
in  the  Circuit  Court,  he  is  eonsidered  .as  absent  in  contemplatioo 
of  law,' within  the  meaning  of  the  abt  of  17d3,  c^  167.  [xxii»]  s.  1. 
though  he  be  on  the  bench.    Binghatn  v.  Cabot^  3  DM.  19. .  / 

72«  Where  t|ie  District  Judge  acts  in  a  judicial  capacity,  *&& 
in  deciding  opoh  the  propriety  of  issuing  a  warrant,  the  Supreme 
'Court  wil]^  not  grant  a  mandamus  19.  compel  iiim  to  decide  ac- 
cdrding  to  tte  dictates  of  afty  judgment  bdt  his  own.  UrUied 
States  V.  Lmrrcncej  3  DaU.  42.^  - 

73.  The  District  Covrti^  of  the  United /^tdites  are  Courts  of 
Aidititralty,  and  as  ho'law  bas  r^olated  their  practice,  they  .pro- 
ceed accordiQg  t0  the  geiieisti  rules  of  the  Admiralty. .  Jenlings 
V.  Carsorij  ACranch^  2L  .     '  '' 

j74.  The  citizens  of  the  TerriSort/  of  Origan's  may  ■  sue  and  be 
sded  io^  the  District  Court  of  that  Territortf^  in  the  same  cases  Ir 
which  a  citizen  of  Kentucky  may  sue  an^  be  sued  in  the  Court 
-of  Kentucky,  by  act  of  Congress.    Sen  y.^Pitoty  6  CrancA,  33S» 

Et  vide  Admiralty  L  IV. 

Chanc£by.  /      .         '    '  ' 
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DEED. 

I.  Description^  the  land^ranted. 

II.  Alteratiofis  in  a  deed.  >  . 
ill.  Chrutruction  and -effect  of  covenxmls* 
.  IV •  CovendfjLis^hyArust^es, agents^  ^xecutorsy  ire, 

\ .  Registry  of  dee^s*  '    ^         ,    •   ., 

*  •  *  » 

VI.  Marshal? s  deed* . 
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VIL,  Other  mattere^ 
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.PEEP  I.  .s  . 


Description  qf  the  land  granted* 


•«  • 


1.  A  grant  of  an  island ^^y  nanie,  in  a  particular  river,  super- 
adding the  courses  and  distances  of  the  boundary  lines  thereof, 
wbjch  on  aresurvey  are  .found  to  exclude  part  of  the  island,  will 
pass  the.  whole  inland.    Lodgers  lessee  v.  Lee^  6  Cranch,  237. 

2.  Thu^  where  a  party  claiib^d  under  a  patent  from  the  Lord 
Proprietor  fit  Maryland,  dated  in  1723,  granting  to  T.  L.  '^ail 
tba(  tract  or  upper  istandikf  Iand>  cs|lled  Eden^  lying  and  beingi 
in  Prince  George  county,  beginning  at  a  bounded  maple,  near 
ten  miles  above  the  second  falls^aod  opposite  to  a  large  run  on 

'  the  Virginia  side  called  IJiekory  run,  and  standing  upoa  a  point 
at  the  foot  of  the  said  island,  and  running  thence,"  kc.  (giving 
the  cpur^e  .and  distance  of  every.  line  to  the  beginning  tree,) 
^'coot^^ning  and  laid  out  for  320  acres  of'  land,  a»ore  or  lesst^ 
heldj  that  the  grant  passjiKL.t^e  whole  of  the  island  called  JEJcfen, 
although*  upm  a  resurvey  .thie  courses  and  distances  of  the  lines 
were  fouiid  to  exclude  part  of  it. .  lb. 

3.  A  plat  referred  to  jn  a  deed  as  beings  annexed  to  it,  but 
which  was  never  in  fact  amiexed,  and  w,as'not  record^  with  the 
deed,  affofdt  no  evidence  in  aid  of.  the  descriptioD  of -the  pro- 


perty  meotioned  in  the  deed,    ^trrcu  et  .al.  y.  Caig  ^  MiUhsl^ 
7  CratwA,  34. 48.  '*,  > 

4*  ThaSy  where  the.property  conveyed  was  described  asr— "  All 
that  lot  of  land,  houf  es,  and  wharfs  in  the  city  of  Savann^,  at 
is  particularly  described  by  the 'annexed  plat,,  and  is  generally 
known  by  the  name  of  Oairdmr^s.wh/jufy  .  l*he  plat  was  not 
annexed^  nor  recorded  with  the  deed.  It  was,  hoii^ver,  proved 
as  an  exhibit^ in  tb^ ^ause,  and. appeared  to  be  a  plat r of  part  of 
the^^own  of  Savannah,  indading  ;tlie  lot  ah  which  Gairdner's 
wharf  waS)  and  also  6up  other  lot  bel^ogin^  to  the  same  gran- 
tors, wiiich  w^  designated  as  No.  6.  and  which  did  .not  adjoin 

the  property  OB  wl|ich  the  wharves  were  efecte^.    fiis2c(,  t^iat  the 

*  *  -         '    '  ' 

words  in  the  ^eed  descriptive,  of  the  property  intended  to  be 

conveyed  were  applicable  to  thcv  wharf  lot  only.  ,  lb. 

.  DEED  U.    .  - 

AlttrjatiQns'ina^ted.  -.    .  \  .  .  -' 

>  • 

.     - ."»  „.♦'*■ 

5.  An  addition  to,  or  alteration  in  n-^e^,  as  by. adding  a  pew 
obligor^  or  an  erasure  in  a  deed,  sis  by  striking  put' an  old  obli- 
gor, if  done  ^ith  the  assent  and  codctirpeni^e  of  all  the  parties  to 
the  deed,  does  not  avoid  it  Speoke  et  d.  v.  UnUed  St^j^^ 
9  CroneA,  28.  37.  ... 

•  ■       I  •     ••  ,  . . 

DE^D  IIL 

Construction  and  effect  of  covenants*        ^    * 

•        ■  .    , 

•     ■  .  » 

6.  Where  the  parties  to.  a  deed  covenanted  severally  agtfwt 
their  own  acts  and  incikmbraiices,  md  also  to  warraiit  and  de^ 
fend  against  their  own  apts,  and. those  of  ai)  other  persoasi  with 
an  indemnity  in  lands  of  an- .equivalent  yalnein  case  of  eviction  \ 
it  was  held,  that- these  ooyenants  were  independent,  and  that  it 
was  unnecessary  to  allege  in  the  declaration  any  evifstion,  or  any 
demand  4>r  reiiisal  to  indemnily  with  other  -lands,  bm  that  it-waa 
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»  » 

sttfficj|eBt  to  i|fleg!e  a  fHrior  iocoBibcaikse-by  the  acts  of  the  gran- 

tors,  &c.  and  that  the  acstion  .might  be  maiataiDed  on  the  iirs^ 

coyeoant  in  .order  ^  to  recover  p^aniary  damages.    Dwoall  y, 

Craig,  2  WhM.45.  58.  v  .     ^  ^ 

f7« 'Where  the  g;rantor8' covenant  generally  against  incum- 

braaces  made  by  them, -it  may^  be  construed' as- extending  Ho 

fSMTo/,  ^  well'aiBjopiil  iitcambrances^.  Ib^-  ''' ,  ^ 

'  e.  An  ayeraie^  <»f  an  eyietioii 'uader  an  elder  title  is  not  at 

'  .  .     .  • 

wdys'  oeeassary  to  sastain  an  action  on  a  covenant  against  in* 

cumbranoes;*tffb^grantBe  be  unable  to  obtate  pqssessioa  m 
conseqaence  ef  an  existing  p^B^nb^  or  ^ifia  by  a  pejrsoti  claim- 
ing and  holding  ttnde|^  an  dder  title,  it  iseqiiivaleat  to  an  evic- 
tion, ^  is  a  breach  of  the  covehaot.    lb.  "', 

9.  QtuBrtf  Wbeihe;r  in  atf  aoiion  apon  a  covenant  against  in* 
curobrances^ .  ilie  plaintiff  .is  baond^  to-  shoar  that  the  adverse 
claimant,  recovered,  in  tlie  suit  by  which  the  plaintiff  is  evicted,, 
by  title  paramoimt,.  or  whether  the.  recovery  is  prima  faeie,  evi* 

deoce  ef  that  fact  f;  SfMmrnU^y.  Hamilton.  4  fVheta.  2M, 

—  -  •  ^ 

.      DEED  IV. 

.  Covenants  by  trustfeBj  agv^Sj  executors^  ^«        '  ^  ' 

.  .  •  •* 

^  -  .  ■  '         .     '  '     :  '^' 

10.  A  trustee,  merely  as. such,  is,  in  general,  only  suable  in 

equity.  But  if  he  chooses  to  bind  himself  by  a  personal  cove- 
nant, he  is  liable  at  l^w  for  aiDreaeh  thereof  in  the  sakne  manner 
as.  any  other  person,  although  he  describe  himself  as  covenant- 
ing aS' trustee;  (or,  in  such  case,  the  covenant  binds  him  person- 
ally, and  the  aftdition  of  tb^  words,  '^  as  trustee,*'  is  but  matter 
of.descriptioD  totj^ow  the  character  ip  which  be  acts' for  his  own 
protection,  aii4  inno^.degree  .aflecls4he  righta  or  remedies  of  the 
other  party;    DwtM  v.  Cr0igy  2:Wheat. -46^;  6S. 

11.  An  tgent  or  execalcH''  who  ceVenants  in  his  own  name,  and 
yet  describes  himself  as^-agent*  or  ex€!cutor,/is  personally  liable, 

•  •    •  ' 

because  the  one  has  no  priifcipal  to  bind;  and  th^  other  substi- 
totes.hiaiialf'for  his  prineipal.    lb. 


%       s- 
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«  • 


Registry  4]jf  deidt^^  , 

J^  Altbon^W-tbe  graotees  in  a  dfsd  executed  qfter,  bat  record* 
ed  6e/br£,  aqotb^i;  oOnve^^cince  of  the^saipelaiKl,  hexng-bonajide 
purchasers  without  iM^ftice^  are  bjr  4a^  deemed  to  possess  the 
better  title ;  yet  wb^ye  h.  coaveyed  to  .C  the  land  in  controversy 
^9ee{^ca%,«  describing  faiiqseir  as  devisee  .of  A.  S.,  by  wboin  the 
land,  waa  owned  in  his  life-tiiqe,  and  by  a^ubs^qnent  deed  (which 
TO^  first  recordied)  L.. conveyed  to  B.  '*  all  the  right,  tidci  and 
claim,  which  he,  the  said  A.  S^^  Aod,  and  all  |he  right,  title,  and 
interest -which  the  said  L.  holds  as  legatee  and  Te}>resentative  to 
the  said  A.  3.  decea^sedi  of  ;tfU  land  Jying.'and  being  within  the 
^tate  of  Kentucky,  whictf  cannot,  .at  this  time  be  patticntaflj^ 
described,  whettier  by  deed,  patent^  inp.rtgage,.  survey,  Ipcafion, 
contract,  or,  otherwise/'  with  a  <^oyenant  of  warranty  .against  all 
persons  claiming  under.  L.,  bis  heirs  and  assigns;  it  wsis  AeU, 
that  the  latter  conveyance  Opersfte^  only  vpwi  las^f  the  rights 
tUUf  and  interest  of  which .  tkas^then  in  X<.  and  which  he  derived 
from  jf.  iS.,  and,  consequently,  could- not  defeat  .the  operation  t>f 
the  first  deed  uppn  the  land  specifically  conveyed-  Brown  v. 
Jackson,  3  Wheat.A4%. 

DEED  YL       , 

^  MarshaPs  deed, 

-»    *      ■  ■        •  .      '         *.      . 

13.  The  party  who  .s^tSL^up  a  title  must  fiirbish  the  evidence 

necessary  to  support  it*  *If  the  validity  of  a  deed*  d^enda  op  an 
act  in  paiSf  the  party  claiming  under  it  is  a^  much  bound  lo 
prove  the  performance  of;tbe  apt,>a«  he •  would. be  bound  taprove 
any  matter  of  reoond  on  which  the  .velidity  of  the  deed  might 
depend.     H^ffliam  v.P^om  4  Whfiof.  77.  79. 

14.  In  lb(S  case  oflaadB/scrfd  for  tjbenon-payaieiiteif  taxes,! 
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the'  Marshal's  deed  is  not  even  priiha  facie  evidence,  that  the  pre^ 
r^oisites  required  by  law  have  been  ciomplied  with;  bat  th^ 
,,  party  claimitig  tufldei'  if  madt'  show  positively  that  they  hafe 
Deen  complied  with«  ^  IVUUams  V.  Ptytariy  4  Wheat.  77.  79. 

'       DBED  VII. 

'  'Other- mdttera.  ^ 

'         »  .  ■  ' 

15.  A  p^tentlssned  to  J.  C.  <m4he  18th  bf  November,  1784,^ 
for  1,000  acres  of  Tand  in  Kentucky,  incliided  in  three  separate 
"warrants  of  320,  480,  and  200  acres,  surveyed  for  J.  *C.  oti'the 
14tb  of  Jahaary,*1783.    On  the  16th  of  July,  1784,  J.  C.  con- 
veyed by  deed'tbe  same  1,000  acr^s  to  M.  G:  the  aniSester  of 
the  lessor  of  the  plaintiff,  sind' covenanted  to  cause  a  patent  to 
issde  ta  M.  G.,  or  if'it  ^ould  not  issue  in  hisiiame,  that  he,  J.  C, 
would  stiBLod  seited  to  th^  ose  of  M.  G.  ^nd  make  other  convey- 
ances.   On  the  23d  of  June,  1786,  M-.  G.  made  an  ag^eemetit 
with  R.  B.V  the  defendant  iir  ^ecttneflt^  to  convey  to.  him  750 
acres,  part  of  the  tract  of  1,000  acres,  under  which  agreement 
R.  B.  entered  into  possession  'of  the  whole  tract:  and  on  the 
11th  of  April/  1787,  J.  C;  by  diliectlon  of  M.  G.,  conveyed  to 
K.'  Be  the  75id'  acres  in  fuifiiment  of  said  agreement^  Which  were 
Severed  by  metes  and  bounds  from  the  tract '6f  1,000  acts*   J.  C. 
and  his  wife,  on  the  26th  of  April,  1791,  made  a  conveyance  in 
trust  of  all  his  property,  real  and  personal,  to  R.  T.  and  P.  C. 
On  the  12th  of  February,  1813,  R.  J.,  as  sunriving  trusteb^  con^ 
veyed  to  M.  G.,  under  a  decree  in  equity,  that  part  of  the  1,000 
acres  not  previously  conveyed  tq>R.  B.,  aud  -in  th6  part  so  con- 
veyed, unider  the.' decree,  was  'Included  the  Ismd  claimed  in  tike 
ejectftfent/  *R.  B.  (ftijd  defendant)*  claimlkl  the  land  in  contro^ 
versy  uifder  a 'patent  for  400  acres,  issued  on  the  L5th  of  Sep- 
tember, 179S|-  founded  on  a  survey  lAade  foir  B«  N;  May  12th; 
1782 :  and  under  a  deed  ^f  thelSrti  of  DelEretiber,  1796,  from 
one  Coburn,  who  had,  in  the  winter  ahd  s(A*lng  of  4791,  entered 
into  gnd^ftpced  «  field  within  tka^boi^s  of  the -^rifinal  patent 
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for  1,000  acres  p6  J.  G»,  dattning  to'hold  the  same  udder  B.  N.^s 
survey  of  400  acres.     HeU,  Isu  That  where  a  patent  issues  of 
ijacaut  land,  the  pateblee  acquires,  updta^  the  issaiDg^  the  .patent,  , 
a  coostmctive  actual  s^isia  of  the  land  included  in  his  patenf. 
2dly.  Wher^e  two  persons  are  in  possessieii  of  land  at  the  sane 
lime,  under  di^Ssfe&t  titles,  the  law  adjtidges  him  to  have  the 
seisin  of  the  estate  who  -has  the'  better  title.    Both  cannot  Be 
seised,  and,  therefore,  the  seisio  fblbw^-'the  better  title. '  Sdly.  In 
cases  where  portions  of  the  same  land  are  claimed  under  different 
titles,  and  each  of.  the  parties  daiins  l^isin  and  |>osfliessidn  of  the 
ithok,  to  the  extend  of  bis  title,  ih  virtae  of  ati  actual-  sei^n  of  a 
part,  the  law  adjudges  the  seisia  of  the  tinotctipied  part  to  the 
party  having  the  better  title^and  the  dis$eisii>  bf  the  other  party 
under  tha  inferior  title,  does  not  e:ttend  ^beyond  the' limits  of  bis 
actual  occupancy, -and  his  case  is  the  same  as  if  be  had  made  an 
entry  on  the  land  withoot  title.    4tMy.  Tba  deed  of  tke  16fh  of 
July,  1784,  from  J.  C.*to  M.  G.,  beinfg  more  than  thifty  years 
old,  and  proved  to  have  been*  in  possession  of  the  lessors  of  the 
plaintiflb,  and  actually  asserted*as  the  ground  of  tlieir  title  in  the 
equity  suit,  was  admissible  it  evidence  without  regular  pro6f  of 
its  execution.    Barr  v.  Oratz^  4  Wheai.  21 3i 


DESCENT. 


'      ► 


1»  Cop^gebt  remainders- aiid  eiecotory  devises  ate  trailSBA»^ 
aMe  to  thc^  heirs  of  the*  party  to  w)iom  they  are  linrifted,  if  be 
chance  to  die  before  tboeontingetey;happeii^«  .&amttt^  Isitee 
y.  Casey,  7  Crane*,  466*  4Wi  .        .^^      - 

2.  In  such  ca^e,  however,  the  eaetiftory  demise  do^  not  veM 
absolutely  iii  the  'fii^t  heir,*  so  as,  dpbn  his  death,  to  carry  it  to 
his  hekr  at  law,  wb6*is  tkbi  heir  at  knr  of  the  first  devisee,  but  it 
devolves  firpkD;bcir:to  bw,  abd^veati  absolutaly id  him*only  who 
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can  i|ake^  lumielf  heir  to  the  first  devisee"  at  the  time  when  the 
coDtingepcy  happens,  and  the  executory  device  falls  into  posses- 
sion.   Bartiit^iCt  lessee  y.  Casey,  l^Cranxik^  456;  469. 

3»  This  rule  if  adopted,  in  analogy  td  that  role  of  descent, 
which  requires,  that  a  person  4»ho  claims  a  fee  simple  by  descent 
from  one  who  ^w  first  purcha$er  of  the  reversion',  pr  remainder 
expectant,  on  a  freehold  estate,  should  miftke  himself  heir  of  such 
fmrchaser  at^lhe  tfm^  when  that  reversipn  or  remainder  falls  into 
possessioif.    tb» 

4.  Nor  does  it  vary  die  le^l  resnltj  that  the  person  to  whom 
the  preceding  estate,  is  devi^,  happens  to  be  the  heir  of  the 
executory  devisee ;  for  though  en  the  death  of  the  latter,  the  exe- 
cutory devise  devolves  upon  him,  yet  it  is  not  merged  in  the  pre- 
ceding estate,  but  expeots  tte  regular,  happening  of  the  contin- 
gency, and  then  vests  absolutdy  in  the  then  heir  of  the  executo- 
ry devisee,    lb.  .       • 

Et  vide  LocAb  Law  lit.  62. 

XI.(B>239. 


.'      f 


DEVISE. 

1.  A  devise  of  "  all  the  estate  called  Marroulbone,  in  the  county 
of  Henry,  containing  by  estimation^  2,585  acres  of  iand;  like^ 
wise  one  other  tract  of  land  in  said,  county,  called  Horse-pasture, 
containing  hy  estimation  2,BQO^  acr^ ;  also  one  other  tract  In 
the  county  aforesaid,  containing  by  estimation  667|  acres  of  land, 
called  the  Paisan'field.  It  is'  my  desire,  that  all' my  negrdes, 
horses,  dnd  other  property,  be  sold,''  &c.  held  to  carry  a  fee  in 
the  Marrowbone  tracts    hamiberfs  lessee  V.  Paine,  3  Crandi,  97. 

2.  The  rule, of  law  is,  that  where,  in  a  devise  of  real  property, 
there  are  no  words  of  limitation. superadded  to  the  general  words 

19 
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0f  bequest,  .aothHig  passes  but  as.  estate  tat  \ik.  t  J^aiberfs  k|* 
«^  V.  Paine,  3  Crancky  13Q.  .  Per  WAaBiNSTON,  J. 

3.  But  sioee  in  iaost  cases  tliis  rule  goes  to  defei^t  the  proba- 
ble intentioa  of  the  testator^  wbo»  in  geaeral,  is  opacquainted 
with  tecbuical  phrases,  and  is  presumed  to  mean  a  disposition  of 
bis  wbole  interest,  unless  be  uses  words  of  lin^taUon,  Courts,  to 
effectuate  tbts  iuteatioo,  wUl  lajF  hold  4>f  general  ezpresflioQS;^ 
l}a&  will,  which  from  ibeir  legal  import,,  ^^mprehend  tb^  wbol^ 
interestof  the  testator  in  the, thing  devised.    lb.    ^ 

A.  But  if  other  wonb  be  u^,^  restraining,  th^  pieapiog  of  the 
general  expressionsi  sctas^  to  render  it  doubtful  wh^tber  the  tes- 
tator intended  to  pass  his  whole  interest  or  not,  tlie  rule  of  law 
which  favpurs  the  right  of  the,  heir  must  prevail,  lb* 
,  5,  Thus,  it  has  been  determined  tbHJke  wofds  *'  all  my  estate 
%t,  or  in,  such  a.  place,"  unless  limited  and  regained  by  ot(ier 
words,  may  be  resorted  to  ^  evidence  -of  .an  inlentioo  tcupass^ 
not  only  the  land  itself,  but  ako  the  interest  which  the  testator 
had  in  it.     lb,  .  ^ 

6.  But  words  which  import  nothing  more  than  a  specification 
of  the  thing  devised,  as  "  all  my  lands,*'  *'  all  my  farms,"  and  the 
like,  have  Aever  been  construed  tp  pass  more  than  an  estate  for 
life,  even  when  aided  by  an  introduc^pry  clause,  declaring  an  in- 
tention to  dispose  of  all  his  estate,    lb,  . 

7.  The  case  of  Wilson  v.Robimptif  (2  Lev.. 01.  1  Mod,  100,) 
in  which  these  words  in  a  devise, ^V^^l  ™y  tenant  right  estate  at 
Brigisend  in  Undei*barrow,"  were  held  to  pass  a  fee,  is  of  doubt- 
ful authority*  No  reasons  are  given. by  the  Court  for  their  opi- 
nion, and,  consequently  it  Jfvioipossible  to  know  whether  it  was 
or  was  dot  influenced  by  other  p$irts  of  the  will.     lb. 

-8.  IbbetiOJk  y.  Beckmth^,{Ca»4Jemp,  Talbot,)  was  decided 
upon  a  manifest  intention  of  the  testator  to  pass  th^  inheritance, 
arising  out  of  the  difi^rent^  parts  of  the  .will  taken  together, 
amongst  which  is  to  be  fpund  an  introductory  clause,  whicti  the 
Lord  Chancellor  sava,  afords  evidence  that  the  testator  had  in 
view  his  whole-estate,    lb.  . 

m  * 

.  9.  It  is  a  fu^amental  maxim,  upon  which  the  construction  of 
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tevery  wiU  matt  depend,  that  tiw  ioteotioa  of  the  lefllator,  as  dur 
closed  by  the  will)  shall  be/dljraml  paoctaally  carried  iotDefiect» 
if  it  be  not  in  contradictioD  to  some  estaUislied  rule  of  law.  la 
that  case  the  kitentioii  must  yield  to  the  rule.  Lamberfi  lea* 
see  V.  Paine,  3  Crdnch\  133.    Per  PattsrspkV  Ji 

10.  When  a  particular  expression  in  a  will  Jias  received  a 
definite  Bieaning,  by  express '^judicationSySiieii  definite  meaning 

^must  be  adhered  tOf  for  the  sake  of  uniformity  of  decision/and 
bf  security  in  the  disposal  of  labded  property.    lb. 

11.  The  word"  e«ta^e"M^tll  cany«  every  thing,  both  the  land, 
and  the  interest  in  it,  unless  it  be  restrained  by  particular  expres- 
sions,   lb.  I 

12.  But  this  word,  when  coupled  with  things  that  are  per- 
sonal only,  is  restrained  to  ihe  personalty.  JSTosdtur  a  sociis*  fb. 

13.  Tbe  word  *^etfa^e"  may  alsa,  from  the  partioiilair  phrase- 
ology, connected  with  tfae'appartrnt  intent  of  the  testator,  assume 
a  local  Ibnii  and  habitation,  so  as  to  Kmit  its  sense  to  the  land 
itself.    lb.       '  • 

'14.  A  description  merely  local'  ca^fnot  4>e  extended  beyond 
locality,  without  departing  from  the  obvious. import  of  the  words, 
and  thus  making,-  instead  of  cpofetruing,  the  wifl  of  the  testator. 
But  when  no  words  are  made  use  oPto  manifest  the  intention  of 
the  testator,  that  tbe  term  "  est^te^*  should  be  taken  in  a  limited 
signification,  then  it  wiH  pass  a  fte.    /&.  ■        , 

\5i  Such  is  thie  legal  import  and  operatioti  of  tbe  word  "  e^- 
iaie,'^^  that  it  carries  a  fee,  even  when  expressions  of  locality  are 
annexed,  unless  it  be  such  a  locality  as  is  sufficient  to  show  the 
testatoi*^s  intention  merely  to  convey  thue  lands  themselves,  and 
not  the  interest  in  them,  is  lb. 

16.  A  devise  to  Jf:.  in  fee,  and  if  be  shall  die  under  the  age  of 
21  years,  and  without' Issue,  then  td  B.'in  &e,  is  a  good  execu- 
toryd^vise'.  "BcMvkt^s  lessee  v.  Ccue^j  7  Cranch,  456.  469. 

17.  An  executory  devise  is  not  tod  remote, -if  tbe  contingency 
may  happen  within  a  life  or  lives  in  being,  or  2L  years  aAd  a  few 
months  after.    lb.  - 

18.  It  is-  tlie  rale  of' the  eotnmeii  law,  that  a  will,  a9  to^  lands^ 
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ipenks  nt  the  date  of  it,  and  as  tb  fienonaV  property,  at  the  time' 
of  the  testator's  death. .  Lands  acquired  after  the  dale,  of  die 
will  4o  not  pass  by  iu  Smith  et  al.  v.  Edringtm^  8  Cran^ 
66.70.  r        > 

Et  vide  Dbscent. 

.  LocAK  JUw  XI.  (B)  236^338. 
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•   /    .        » 

I  I 

1.  If  it  be  manifest  from  the  face  of  the  will  of  a  deceased 
husbandy  making  a  provision  for  his  widdw,  that  the  testator  did 
not  intend  the  provision*  it  contains  for  hk  widow  to^e  in  addi- 
tion to  her  dower,  but  to  he.  in  lieu*  of  it  ^  if  his  intention  disco- 
vered in  other  parts  of  the  will  must  be  defeated  by  the  allotment 
of  dower  to  the  widow,  she  must  make  her  election,  and  either 
renounce  her  dower,  or  the  benefit  she  claims  under  the  will. 
Herbert  et  al.  v.  Wren  et  al^l  Crdnck^  370.  378. 

2.  Butif^faetwo  provisions  may  stand  well,  together,  if  it 
may  lairly  be  presumed  that  the  testator  intended,  the  devise  or 
bequest  to  his  wife  as  additional  to  her  dower,  then  she  may  hold 
both.    tb. 

.  3.  The  widqw  does  not  lose  hc^r  election,  and  is  not  consi- 
dered  as  renouncing  her  legal  dower,  unless  she  accepts  the  pro- 
vision of  the  willy  and  actuaUy  enjoys  itk .  J6. 

4.  ^fortiorij  she  does  not  reopunce  her  weight  to  dower  where 
she  performs  acts  implying  an  assertion  of  her  claim  to  it.    A. 

6.  Queerer  .Whether,  in  general,  a  party  claiming  dower  from 
a  purchaser,  can  recover  profits  which  accrued  previous  to  the 
commencement ^of  her  suit. ^ 

6.  However  this  may  be  in  general,  yet  where  the  plaintiff  has 
been  in  the  actnt^  eiyoymekit  of  dower,  having.received  one  third 
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of  the  rents  of  tbe  premises'  for  a  lobg  time  after  the  decease  of 
her  busbaocl,  and  the  estate  is  afterwards  soldy  she  is  entitled  to 
receive  from  the  purchaser  one  third -of  tfie  profits  which  may 
have  accrued  subsequent  to  the  sale.  Herbert  et  ai.  v.  Wren  et 
al.  7  Cranckj  370.  378.  •   - 

7.  Where  the  estate  b  sold,  a-  Court  of  Equity  cannot  allow  a 
sum  in  gross  in  lien  of  dower,  unless  by  consent  pf  all  the  par- 
ties interested,  but  must,  unless  such  consent  is  given,  decree  one 
diird  of  the  purchase  money  to  be  set  apart,  and  the  interest 
thereof  paid  annually  to  the. person  entided  to  dower,  during  het 
life.    B;     •  • 

£<  twfe  I40CAL  Law  XI.  (B)  234. 
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1.  Where  a  title  to  land  is  merely  equitable- in  its  own  nature, 
but  by  the  local  laws  or  usages  of  a  State,  it  is  considered  as 
giving  a  legal  right  of  entry,  that  .right  having  oncd  become  an 
established  legal  rightj'  and  having  incorporated  itself  as  such 
with  property  and  tenures,'^it  remains  a  legal  right  notwithstand- 
ing any  new  distribution  of  judicial  powers,  and  must  be  re- 
garded by  the  common  law  Courts  of  the  Unfted  States  in  such 
State  as  a  rule  ,of  decision.     iStfiM  v.'  Irmnt^  3  DoB.  42&   ' 

2.  The  general  rule  is,  that  remedies  in  respect  to  real  estate 
are  lo  be  pursued  according  to  the  law  of  the  place  where  the 
estate  is  situate.    jRdfttYMon  v.  Camphdl^  3  JVheai,  212. 

3.  The  remedies  in  the  Courts  of  the  United  States  are  to  be, 
at  common  law  and  in  equity,  not  according  to  the  practice  of 
the  State  Courts,  but  according  to  the  principles  of  common  law 
and  equity  as  defined  and  distinguished  in  England,  from  which 
we  derive  our  jurisprudence.    Therefore  an  gectment  will  not 
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lie  in  the  Courts  of  the  United  States  upon  a  mere  equitable  titk, 
unless  by  the  laws  of  tde  State  thai  eqiiitable  tide  has  been  de* 
clared  to  be  a  legal  tide  also.  Rohinsau  v.  Campbell^  3  Wheat. 
212. 

4.  Although  an  action  of  ejectment  is  foanded  on-  ficdohs, 
yet  to  certain  purposes  it  is  considered  in  the  same  manner  as  if 
the  proceedings  were  real.  For  all^he  purposes  of  the  suit,  the 
lease  is  considered  as  a  real  possessory  tide.  If  it  expire  during 
the  pendency  of  the  suit,  the  plaintiff  cannot  recover  at  law 
without  procuring  it  to  be  enlarged  by  the  Court,  and  can  pro- 
ceed only  for  antecedent  damages.    A.  -      '      / 

5.  Therefore,  a  release  or  conveyance  by  the  lessor  of  the 
plaintiff,  fiending  the  suit,  only  operates  upon  his  reversionary 
interest,  and  does  not  extinguish,  the  supposed  prior  lease,  nor 
prevent  a  recovery  on  it.    lb. 


Et  vide  Frauds  II.  6. 

Limitation  ow  Actions  II. 
Local  Law  II.  IX.  X.  XI.  (A) 
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EVIDENCE. 

h  Attendance  of  witnesses. 
II.  Incompetency-of  witnesses  from  interest. 

III.  General  rules'of  evidence. 

IV.  Verdicts  andjudgments  of  Courts  of  Record. 
V.  Proof  of  records  and  judicial  proceedings. 

VI.  Public  writings,  not  judicial. 
yil.  Proof  of  private  writings. 

VIII.  Admissibility  of  parol  evidence  to  explain,  vary,  or  dis- 
charge written  instruments. 

EVIDENCE  I. 

Attendance  of  witnesses.' 

1.  All  evidence  on  motions  in  this  Court  for  a  discharge  upon 
bail,  must  be  by  way  of  deposition,  and  not  viva  voce.  IX  Rule 
of  Court,  1  Wheat,  xv. 

2.  That  the  deponent  is  a  seaman  on  hoard  a  gun-boat  in  a  cer- 
tain harbour,  and  liable  to  be  ordered  to  some  other  place,  and  not 
to  be  able  to  attend  the  Court  at  the  time  of  its  sitting,  is  not  a  8u|^ 
ficient  reason  for  taking  his  deposition  de  bene  esse,  under  the  ju^ 
diciary  act  of  1789,  c.  20.  s.  30.     The  Samuel,  1  fVheflt.  9.  16. 

3.  In  such  a  ca^se,  the  propei;  course  is  to  apply  to  the  Court 
for  a  commission.     lb.  .  ' 

t 

4.  And  even  if  the.  deposition  might  lawfully  be  taken,  in  such 
a  case,  without  applying  to  the  Court  for  its  aic],  still  the  deposi- 
tion is  taken  de  bene  esse,  not  in*chief ;  and  a  deposition  so  taken 
tan  be  read  only  when  the  witness  himself  is  unattainable.     lb. 

m 

5.  If  such  a  deposition  be  offered,  before,  or  at  the  time  of  trial, 
and  used  in  the  Court  below,  without  objection,  this  Court  may 
infer  that  the  requisites  of  the  law,  in  respect  to  proof  of  tli«  ab« 
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sence  of  the  witness,  were  complied  with,  or  waived.  The  SanMelj 
1  Wheat.  9. 16. 

6.  But  its  being  "filed,  after  the  trial,  by  order  of  the  Court 
below,  will  not  justify  such  an  inference.  The  party  is  not  ne- 
cessarily in  Court  after  his  cause  is  decided,  and  is  not  bound  to 
know  the  fact  that  a  deposition  is  thus  ordered  to  be  filed.    IL 

EVIDENCE  11. 

Incompetency  of  witnesses  from  interest. 

7.  A  witness  interested  to  diminish  certain  admitted  items  in 
the  plaintifiTs  account,  is  still  a  competent  witness  to  disprove 
other  items.'    Smith  v.  Carrington^  4  Cranch^  62.  69. 

8.  The  principal  obligor  in  a  bond  is  not  a  competent  witness 
for  the  surety  in  an  action  upon  the  bond.  Riddle  v.  Moss^ 
7  Cranch,  206. 

9.  A.,  being  sole  owner  of  a  bill  of  exchange,  endorses  it  in 
blank,  and  delivers  it  to  C.  for  collection,  and  when  collected, 
the  amount  to  be  placed  to  the  credit  of  A.  and  B.  in  account. 
C.  collects  the  amount,  but  refuses  to  place  it  to  the  credit  of  A. 
and  B.,  who  settle  their  account  with  C,  and  pay  him  the  balance. 

A.  afterwards  sues  C.  for  the  amount  received  upon  the,  bills; 

B.  is  a  competent  witness  for  A.,  be,  B.,  having  no  interest,  that 
appeared,  in  the  bills  until  they  should  be  collected  and  carried 
to  his  credit  jointly  with  A.  Taber  v.  Perrot  ^  Lee^  9  Cranch, 
39.  42. 

EVIDENCE  III. 

-       1 

General  rules  of  evidence. 

10.  The  general  rule  of  evidence  is,  that  the  best  evidence 
must  be  produced  which  the  nature  of  the  case  admits,  and 
which  is  in  the  power  of  the  party.  Cooke  v.  Woodrowe^ 
6  Cranch^  13.  14. 
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11.  Ill  eoas^u^nc^  of  that  rule,  tte  teHMdny  Of  a  subscribiod- 
#)Mess  to  g  irritteo  irtstfiimetK  otofit  be  bad,  if  pOMiUe.  Cooke 
V.  WooJirowef  5  Cranck^  13^  14. 

12.  Bat  if  it  appears  that  tbe  tesliiiioDy  of  tfie  subseribhig 
tHtness  cannot  be  had,  after  il$hig  dwe  diHgence  for  that  par* 
pose,  tbe  next  best  eridence  is  proof  of  his  iiafldwriting,  which 
ia  such  a  case  id  admisrible.    R. 

131  The  defendants  having  ordared  the  plaintiff  to  purchase 
salt  for  tbeoi,  and  to  draw  on  them  for  the  amount,  and  he  havinip 
so  purchased  «nd  drawn,  Aey  are  bound  to  accept  and  pay  his 
bills ;  and  if  they  do  not,'  he  iflay  recover  froin  them  tbe  amount 
of  the  bills  and  damages  and  costs  of  protest,  (if  he  has  paid  tbo 
^ame,)  upon  a  count  for  motiey  paiti,  laid  out,  and  expended,  and' 
the  bilk  of  exchange  may  be  given  in  evidence  on  that  counts 
Riggs  V.  Lindioyy  7  Cranchy  500*  .    ' 

14.  Testimony,  which  is  pjfoper  and  legal  evidence  lo  esta- 
blish a  paiticillar  ^ct,  may  be  rejected,  if  tbe  (kct  does  not  ap^ 
pear  to  be  rdevant  to  tbe  caose  before  the  Court  2\ifner  v. 
FmdcH,  1  Crottch,  117. 132. 

15.  In  a  demurrer  to  evidence,  tbe  party  demurring  admits  tbe 
truth  of  the  testinoofiy  to  which  lieVd^qnirs,  and  also  those  con-* 
elusions  of  fact  wfaioh  a  jury  may  fairly  draw  from  that  testimo* ' 
ny.  Forced  and  violent  inferences  he  xloes  not  admit ;  but  tbe 
testimony  is  to  be  taken  most  strongly  against  him,  and  such 
conclusions  as  a  jury  might  justifiably  draw,  a  Court  ought  to 
draw.    PbuHing  v.  United  States,  4  Cranth,  219.  221. 

16.  Bearsay  evidence  is  incompetent  to  estabfish  any  specific 
&ct,  v^hich  ftct  is  in  its  nalpre  susceptible  of  being  proved  by 
witnesses  who  speak  from  their  own  knowledge.  Mma  ^ueen 
and  ChUd  v.  jEhp&i«fn,  7  Cranch,  290.  295. 

17.  That  hearsay  evidence  isupposes  some  better  evidence 
which  might  be  adduced  in  the  particular  case,  is  not  tbie  sole 
ground  of  its  exclusion.  Its  intrinsic  weakness,  its  incompetency 
to  satisfy  the  mind  of  the  existence  of  the  /act,  and  the  fraudu 
which  might  be  practised  under  its  cover,  combine  to  sapport 
4ie  rule  of  its  inadmissibility.    lb. 
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18.  To  this  riik  there  are  sooie  esceptiont  -wfatch  are  as  old 
as  the  rule  itselC  These  are  oases  ^(  pedigree^  o( prucriptionj  of 
sitf  tom»  and  in  some  instanceSy  of  boundary.  There  are  also  mat- 
ters of  general  andjni6fie  hutory  which  may  be  received  without 
that  full  proof  which  is  necessary  for  the  establishment  of  a  private 
Act.    Jlfina  Quun  and  CiM  v*  Bqbwm,  7  Cranch,  280*  295.^ 

19.  The  circumstance  that  the  eye  witnesses  to  a  specific  fact 
are  dead,  wil^  not  justify  the  admission  of  he^say  evidence  to 
prove  that  Act.    lb. 

20.  If  one  defendant  prodace  in  evidence  a  letter  from  hi^  co- 
defendant  to  the  plaiotid^  tlie  latter  may  give  in  evidence  the 
written  declarations  ^f  that  coHlefeodant  to  discredit  the  letteCf 
Xiggt  v.  iMdsayf  7  Craneh,  500.  503. 

21.  Wheret  a  witness,  a  clerk  to  the  plaintifi^  in  an  action  of 
assumpsit  for  goods  sold,  swore  that  the  several  articles  of  mer- 
chandise contained  in  the  account  annexed  to.  his  deposition, 
were  sold  to  the  defendant  by  the  piainti^  and  swore  to  the  de- 
£very  of  the  goods;  but  as  it  was  clear  that  he4:oold  not,  even 
for  a  week,  recollect  each  article  which  was  enumerated,  he  ac- 
counted for  his  recollection  by  saying  that  they  were  entered  in 
the  plaintiff's  day-book,  pardy  by  himself,  and  partly  by  another 
clerk,  who  was.  since  deed,  and  that  he  had  referred  to  this  day- 
book :  Beidy  that  this  was  sufficient  evidence  to  prove  the  sale 
and  delivery  of  the  goods.  MCaul  v.  Lekapip^  2  Wheat.  111. 
116. 

22.  Upon  the  pka  of  payment  to  an  action  of  debt  upon  a 
bond  conditioned  to  pay  £00  dollars,  evidence  may  be  received 
of  the  payment  of  a  sn^aller.su^,  with,  im  acknowledgment  by^  the 
plaintiff  that  it  was  in  full  of  all  demands;  and  from  such  evi- 
dence, if  uncontradicted,  the  jury  may  and  ought  to  infer  pay- 
ment of  the  whole.    Henderam  v.  MoorCj  5  CranA^  11. 


EVIDENCE.  ^ 


ETIBBNCE  IV. 

Verdiets  and  judgfnenU  of  CourA  of  Record^ 

23.  The  sentence  of  a  C6urt  Martial,  whicli  has  no  jurisdid-' 
tion  over  the  case,  is  not  conclusive  evidence  in  an  action  brougbl 
in  another  Court,  and  wHI '  not  protect  tbief  oiBcer  whc^  eieclites 
it.     Wise  v.  WHkers,  3  Cranch,  331.  837* 

24.  The  sentence  of  a  Court  of  Prize  is  not  concliisive  to  es* 
tabKsh  any  particular  fact,  without  which  the  sentence  may  have 
been  rightly  pronouifced.  Maiey  v,  Skattuckj  3  Cfranchj  458. 
487.  ■      ^      ^ 

25.  A  vessel  libelled  as  enemy ^s  property,  is  condemned  as 
prite,  if  she  act  in  such  a  way  as  to  forfeit  the  protection  to  which 
she  is  entitled  by  her  neotral  cbaractei';  as,  for  etampTi^,  by  re» 
5istanx:e  to  search,  or  breach  of  bloclcade,    J&.  ' 

26.  A  sentence  of  a  belligerent  Prize  Court,  sefaing  forth  dlat 
the  vessel  in  question  *^  was  cleared  out  for  Cadiz,  a  port  acter- 
ally  blockaded,"  and  that  the  master  ^persisted  inhi^  intention 
of  entering  that  port,  after  warning  from  the  1>iockading  foree 
not  to  do  so,  in  direct  breach  and  violation  of  the  blockade 
thereby  notified** — ^is  not  conclusive  evidence  to  Mmfy  a  warran- 
ty of  neutrality  contained  in  the  policy  of  insurance  on  the  ves- 
sel. Fitzsimmons  v.  Newport  Insurance  Company,  4  Cranehf 
185.198. 

27.  Sailing  for  a  blockaded  port,  knowing  it  to  be  blockaded, 
has  been  in  some  EngtSftb  cases  construed  into  an  attempt  to 
enter  into  that  port,  and  has  therefore  been  adjudged  a  breach 
of  the  blockade  from  the  departure  of  the"  vessel.  In  such  eases 
the  fad  of  sailing  is  coupled  with  the  intenHon^  and  the  sentence 
of  condemnation  is  thus  founded  on  an  actual  breach  of  the 
blockade.  The  cause  assigned  for  condemnation  would  be  a 
justifiable  cause,  and  it  would  be  for  the  foi^ign  Court  alone  to 
determine  whether  the  testimony  supported  the  allegation  that 
the  blockade  was  broken.    Had  the  above  sentence  averred,  that 


the  vegsd  had  Iroken  the  Uoehade^  or  bad  aUempted  to  enter  ikt 
port  of  Cadiz  after  waming  Jivm  tk^  iMkading  force,  the  cause 
of  condemnation  woald  have  been  jastifiable;  and  the  assured 
coald  not,  without  controverting  the  coochisivaoess  of  the  sen- 
tence, have  entered  %to  any  inquiry  respecting  the  oondoct  of 
jt^  vessel.  Fiiz$^wnotk8  v.  Nwfport  Jnt.  Co^ACraneh^  185«% 
498. 

28.  The  sentence  of  a  foreign  Prixe  Coort^  condemning  ^ 
vessel  and  cargo  as  priui  for  an  attempt  to  break  a  UiMskade,  is 
conclusive  evidence  agaioet  the^  insured,  to  faMfy  bis  warranty 
of  neiitra])!^,  in  an  action  upon  ihe  policy,  notwithstanding  the 
&ct  stated  in  the  sentence  as  the  ground  of  condemnation  is  ne* 
gatived  by  the  jury.     Crouison  v.  Leonard^  4  Crandk^  434* 

29.  The  doctrine  of  the  coodusivenets  of  the  sentences  of 
foreign  Prize  Courts  rests  upon  three  considerations :  the  pro^i 
priety  of  leaving  the  cognizance  of  prize  ;qiiesUon8  exclusively 
to  Courts  of  prize  jurisdiction;  the  very  great  inconvenience, 
^mounting  nearly  to  an  impossibility  q(  fully  investigatkig  such 
cases  in  a  Court  of  common  law ;  and  the  impropriety  of  re- 
vising the  decisiot|s  of  the  maritime  Courts  of  other  nations* 
whose  jurisdiction  is  co-ordinate  throughout  the  world,    lb.  Per 

JOUNSONy    J. 

30.  The  doctrine  of  the  conclusiveness  of  the  sentences  of 
foreign  Prize  Courts,  is  not  novel }  nor  dqes  it  take  its  origin  in 
an  incorrect  extension  of  the  principle  in  Hughes  v.  Comdiu^ 
(2  Shower,  232.  Id.  Raym.  473.  ^kinn.  59.)  The  doctrine 
is  coeval  with  the  species  of  contract  to  which  it  is  applied,    lb, 

31.  The  doctrine  of  the  conclusiveness  of  foreign  prize  sen*- 
tences,  in  cases  of  insurance,  results  from  the  application  of  the 
same  legal  principle  which  prevails  in  respect,  to  domestic  judg- 
ments, and  to  the  judgments  and  sentences  of  foreign^  Courts. 
lb.    Per  Washington,  J. 

32.  This  rule,  when  applied  to  tiie  sentences  of  Courts. of 
.Admiralty,  whether  foreign  or  domestic,  produces  the  doctrine 
of  their  conclusiveness,  upon  the  ground,  that  all  the  worid  are 
j)arties  in  ap  Admiralty  cause.    The  insured  is  emphatically  a 
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ftatjfi  the  master  k  fa»  iaraiediaie  ageoti  and  is  ako  Ixmnd  to 
act  for  the  benefit  of  all  coactfmed,  so  that,  in  this  respect,  ha 
also  represents  the  iosurer.  Croudson  v*  Ltanardf  4  Cranch^ 
434*    Per  Washinotoiv,  J. 

33,  The  only  point  expressly  decided  in  Hugkt$^  v.  ^omdhs^ 
«raS|  that  the  sentence  was  conclusive  as  to  the  chaise  of  proper^ 
Hi  effected  by  the  copdemnation.  But  the  point  in  that  case  de« 
^nded  not  iqpon  some  new  prinoipies  pecaliar  to  the  sentence  of 
Ibrdga  Conrts,  bat  upon  tho  appKcation  of  a  general  mle  of 
law  to  sach  sentences.    /&•    Per  Wa9Bin6tok,  J. 

34.  The  case-of  HagAe^  ▼•  Comdiusj  so  far  aait  gaes,  }Aacea 
a  foreign  aentence  upon  the  same  foondation  as  a  sentence  or 
decree  of  a  domestic  C<Mirt|  acting^upon  the  satoe*  subject ;  and, 
by  the  general  rule  of  law,  the  latter,  if  conclusive  at  all,  is  so 
a»  to  the  fact  diret^  decided^  as  well  as  to  the  change  of  proper* 
ly'.produced  by  die  establisbaient  of  the  fact.    lb.    Per  Wash- 

IKOTON,  J. 

36.  Hence,  it  follows,  that  if  the  sentence  of  a  foreign  Court 
of  Adniralqf  be  cooclosive  as  to  the  property,  it  is  equally  con- 
elusive  as  to  the  matter  or  fact  directly  decided.  Ih.  Per 
WASHiaraxON,  J. 

36.  The  doctrine  laid  down  in  Hughes  v.  ComeHus^  respect 
tag  foreign  sentences,  has  been  ever  since  considered  equally 
aj^licable  to  questions  of  warranty  in  actions  on  policies  of  in- 
surance, as  to  questions  of  property,  in  actions  of  trover.  lb.' 
Per  Washington,  J. 

37.  The  doctrine  of  the  conclusiveness  of  foreign  sentences,  is 
not  a  doctrine  inv^ited  in  England  since  the  period  when  English 
deaisidiis  have  lost  the  weight  of  authority  in  the  Courts  of  the 
Uiuied  States.  Although  we  are  not  bound  by  such  decisiona 
made  since  the  revolution,  yet  we  read  and  respect  them  as  evi- 
dence of  what  the  law  was  prior  to  that  period ;  and  the  long 
series  of  decisions  from  the  time  of  Hughes  v.  Co¥nelius^  spoken 
of  by  the  judges  in  Lothian  v.  Henderson^  (3  Bos.  fy  PvH.  499.) 
even  if  they  had  been  made  at  Nisi  Prius,  would  prove  the 
sense  of  all  the  judges  of  England,  as  well  as  of  the  bar,  of  the 
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eorre^ctness  and  legal  validity  of  tbe  rule     Croudson  ▼'.  Lecndrdf 
4  Craneh^  434*    Per  Washington,  J. 

38.  By  the  commoQ  law,  the  judgroetit  of  a  foreigD  i7oart  il 
tenclusivc  inhere  the  same  matter  comes  again  incideniallp  in 
question  ;  it  is  bnly  prima  facie  evidence  where  the  party  clain- 
iog  tbe  benefit  of  it  applies  to  the  Courts  in  England  to  entree 
it.    lb,  442.    Per  Washington,  J. 

39.  Neither  a  domestic  nor  a  foreign  judgment  is  even  prinia 
facte  evidence  between  those  not  parties  to  it,  and  those  claiming 
nnder  them.    lb.    Per  Washington,  J. 

40.  In  a  case  of  guarantie  and  indemnity,  a  judgment  against 
the  party  to  be  indemnified,  if  faifly  obtakied,  and  with  notice 
to  tlie  guarantee,  is  admissible  evidence  in  a  snit  against  him  on 
his  contract  of  indemnity*  ClarkU  executors  '  ir.  Citrringtonf 
7  Cranch,  308.  322. 

41.  In  an  action  upon  a  policy  warranted  neutral,  "proof  of 
which  to  be  required  in  the  United  States  only,"  a  sentence  of 
condemnation  in  a  foreign' Prize  Court,  upon  the' ground  of 
breach  of  blockade,  is  not  conclusive  evidence  of  a  violation  of 
tbe  warranty.     Marine  Ins.  Co,  v.  Woodsy  6  Cranch^  29. 44; 

42.  Verdicts  and  judgments  are  evidence  between  parties  and 
privies  only.  Wood  v.  Dams^  7  Crunch^  271.  Davis  v.  Wbod^ 
1  Wheat  6. 

43.  A  final  account  settled  by  an  administrator  with  the  Or^ 
plinn's  Court,  is  not  conclusive  evidence  in  his  favour,  upon  the 
issue  of  devastavit  vel  non  in  an  action  by  a  creditor,  it  being 
res  inter  alios  acta.     Beatty  v.  Hiate  ofMarylandj  7  Cranchy  281. 

44.  The  Constitution  of  tbe  United  States  declares,  art.  4.  8* 
I.  that,  **  Full  faith  and  credit  shall  be  given,  in  each  State,  16 
the  public  acts,  recordi^,  and  judicial  proceedings  of  every  other 
State.  And  the  Congress  may,  by  general  laws,  prescribe  the 
manner  in  which  such  acts,  records,  and  proceedings^  shall  be 
proved,  and  the  effect  thereof.** 

By  tlie  art  of  the  26th  of  May,  1790,  c.  88.  [xi.]  Coikgress,  after 
providing  for  the  mode  of  authenticating  the  records  and  judicial 
proceedings  of  tlie  Slate  Courts,  have  declared^  that  ^'  the  records 


wdjadkial  Bl!0ce<»i^ft  niilheQlicated  as  afovesaid*  tball  have  such 
faitb  and  credit  given  to  tMa^io  every  Goutt  within  the  United 
fdate^ras  tbey  Jh^ve  by  law  or  usage  in  the  Courts  of  tbe  State  * 
from  whence  thesaid  reeatdi  are  or  shall  be  taken." 

And  by  the  snppIeiA^ntary  act  of  March  ^Oth,  1804,  c.  409. 
jt  is  declared,  that  the  provisions  of  the  orijpnal  act  of  1790|  c. 
38.  shall  apply  as  well  to  the  records  and  Courts  of  tbe  respec- 
tive territories.of.the  IJpited  States,  and  countries  subject  to  the 
jurisdictioii  of  the  United  States,  as  tp  tb^  records  and  Courts  of 
the  ^veral  Stales. 

By  the  i^bove  acts,"  Congress  has  prescribed  the  effect  of  the 
,  records  and  judiQiaLfiroceediogs  of  one  State  in  another^  and 
has  declared  that  a  judgment  obtained  in  one  State  shall  have 
the  same  effect  in  another,  as  it  would  have  in  the  State  where  it 
was  obtained.  MUls  v«  Duryee^  7  Crancht  431. 483.  Homfton 
V.  Jiff  Canned,  3  Wheat.  234. 

45. /If  the  judgment  be  conclusive  evidence  in  the  Courts  of 
the  State  where  it  was  obtained,  it  is  conclusive  in  every  other 
State,  District,^  and  Territory  in  the  Union.  MilU  v.  Duryee^ 
7  Cranchf  481.  484. 

46.  When  Congiress  gave  the  effect  of  a  record  to  the  authen* 
ticated  copy  of  the  Judicial  proceedings  of  one  State,  in  another^ 
it  gave  all  the  collatejral  consequences ;  among  which  are,  that, 
if  conclusive  between  the  parties^  it  cannot  be  denied  but  by  the 
plea  of  ni^I  ^teZ  record.    lb. 

,47*  The  proof  prescribed  by  the  act  is  of  as  high  a  nature 
as  an  inspection^  by  the  Court,  of  its  owp  record,  or  as  an  ex- 
eoiplificatioo  would  be  in  apy  other  Court  of  the  same  State. 

48.  But  such  exemplification  would  be  conclusive  in  the 
Courts  of  the  same  State,  and  the  copy  authenticated  ip  the 
i^anner  prescribed  by  the  acts  of  Congress  is^  therefore,  conclu*  . 
sive  in  every  Court  within  the  United  States.  lb. 
,  49.  The  common  law  gives  to  judgments  of  the  State  Courts 
tbe  effect  oi  prima  fade  evidence  in  the  Courts  of  other  States ; 
but  the  constitution  cootemplaties  a  power  in  Congress  to  give  a 
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condume  cftei  to  mch  jtaigimmiB^  wUthk  hu  46tte  in^die  act! 
of  17dO,  and  of  1804*  «^fc  ▼.l^ryei,7  CVMdk^  481.  464. 
.  5tK  JoflMaoN,J.|ditte«itediiilb*fthofe€aie,ilpo&tliegroiiiidlv 
1st.  That  the  judgment  of  an  iadepeadwttvUtoawctwl  jorisdlt'* 
tioa  1$ '  vhat  the  law  calk  a  IbMign  Jadgaieiit^  attd  nit  Ma  is 
the  only  proper  plea  to  such  a  judgineiit  fUfy.  That  the  de* 
eifioo  Witt  not  necessary  tp  gm  eftct  4o  the  coDSiiMh>n  and 
tha  act»  of  CoqgreM ;  for  by-  iweivt»g  ||ia  reaerd  of  Ihe  Stafft 
Court),  properly  aBthentkated,  aa  co^cfamve  ^^vidottee  of  tha 
debt,  foil  effect  is  giTeo  to  the  coostitatien  and- tha  hm.  9ify* 
That  receiving  the  plea  of  nud  tid  pt^rd  as  the  only  plea  im 
soch  a.caae,  might  pat  iir  out  of  iha  potrer  af  the  Caort  to  pre- 
veiit  the  execution  of  ja^^paaats  obtained  by  tinadolent  attadh' 
aents  or  other  uojost  proceedings.    A.  - 

>S\.  Upon  the  ieene  of  aois  aummftU^  the  vecard  of  a  former 
jadgmeiK  between  the  same  parlies  amy  be  glvetn  in  evidence  by  • 
the  diAndaot,  with  parol  proof  that  it  was  for  the  saoNi  ca^rae  af 
action.  The  controvtfsy  baviag  passed  in  rem  jwHotitamf  aad 
the  idemity  of  the  causes  of  action  beii^  estabhehed,  the  law 
will  not  suffer  them  agwa  to  be  drawn  into  question*  Foio^  v» 
Black,  7  Cranch,  565. 567. 

59*  The  decision  of  a  Court  of  peculiar  and  exclnsiye  juris- 
diction, is  complelely  biadiog  upon  the  judgment  of  every  other* 
Cipon  where  the  same,  sal^t  matter  comes  ioci4MtaHy  in  coo- 
troversy.     Gdston  v.  Hof/t^  3  Wheat.  ^.  31A 

53.  This  principle  is  applied  to  the  sentences  of  ecelesiaslical 
Courts,  in  the  probate  of  wills  .and  .graoting  of  adawnistratioos 
of  personal  estate ;  to  the  seoteoces  of  Price  Coufls  in  aU  ma^ 
ters  of  prize  jurisdiction ;  and  to  the  sentences  of  Courts  of: 
Admiralty,  and>  other  Courts  acting  in  rem^  rither  to  enforue 
forfeitures,  or  to  decide  dvil  rights.    i&. 

54.  A  sentence  of  condemnation,,  by  a  Court  of  competent 
jurisdiction,  proceeding  in  nm^  is,  in  an  actian  of  Oispass  for 
the  property  seized,  conclusive  «v.i4enoe  against  the  title  of  ike- 
plainti£    ii. 
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££r  A'seoteiiee  of  acquittal  is,  in  -such  a  case,  equally  conclu- 
sive.  The  rale  is  reciprocal ;  and  m  all  cases  in  which  the  sen- 
tences favourable  tp  the  party  are  to  be  admitted  as  conclusive 
evidence  for  him,  the  sentences,  if  unfavourable,  are,  in  like 
manner,  conclusive  evidence  against  hini.  OeUton  v.  Hoytj 
^  Wheat:  246.  MB. 

56.  AH  persons  'having  an  interest  or  title  in  the  subject  mat* 
ter,  are,  in  law,  deemed  parties  to  proceedings  in  rem;  and  the 
decree  of  the  Court  is  conclusive  fipon  all  interests  and  titles  in 
controversy  before  it    lb. 

57.  All  persons  having  a  right  or  interest  in  establishing  a 
forfeiture, '(as  the  seising  officer  has,)  are,  in  legal  contemplation, 
parties  or  privies  to  the  suit  brought  for  the  forfeiture,  and  con- 
cluded by  the  sentence^    R. 

58.  But  if  the  seizing  officer  were  a  mere  stranger,  he  would 
^tiU  be  bound  by  the  sentence,  because,  being  in  rem^  it  is  con- 
clusive upon  all  the  world.    lb, 

59#  A  sentence  of  acquittal  in  the  District  Court,  upon  a  sei- 
zure for  a  municipal  forfdture,*  with  a  denial  of  a  certific&te  of 
reasonable  cause  of  seizure,  is  conclusive  evidence  that  no  for- 
feiture was  incurred,  and  that  the  seizure  w'^as  tortious,  in  an 
action  of  trespass  brought  against  the  seizing  officer  in  any 
•tber  Court    i&. 

'  60.  Where  the  vessel  and  cargo  were  libelled  in  the  District 
Court  as  prize  of  war,  and  no  claim  being  p6t  in  for' the  vessd, 
die  was  condemned  as  enemy's  property  ;  the  sentence  of  con- 
demnation of  the  vessel  was  held  hot  to  be  conclusive  against  the 
claimants  of  the  cargo,  in  an  incidental  question  arising  in  the 
appellate  Court     The  Mary,  9  Crunch,  126.  142. 

61.  The  owner  of  the  cargo  cannot  be  prejudiced  by  the  con« 
tumacy  of  the  owner  of  X\\e  vessd.  That  contumacy  ought  not 
to  prevent  the  Court  (whether  it  be  the  same  or  an  appellate 
tribunal)  from  looking  into  testimony  concerning  proprietary 
interest  in  the  vessel,  so  far  as  the  rights  of  the  claimants  of  the 
cargo  depend  on  that  interest     lb. 

62L  This  case  is  distioguishabVp  from  those  decided  on  policies 
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of  insurance^  not  ovAy  by  the  circttoiBtaiice,  that  ike  cause,  re- 
specting the  vessel  and  cargo,  came  oo  at  the  same  time,  before 
the  same  Court,  but  by  other  essential  diflfereoces  in  reason  and 
in  law.     The  Mary,  9  Cranck,  126:  142. 

63.  The  decisiobs  of  a  Court  of  exclusive  jurisdiction,  are 
necessarily  conclusive  on  all  other  Courts^  because  the  subject 
Blatter  is  not  examinable  in  them.  But  with  respect  to  the 
Court  of  exclusive  jurisdiction  itidf,  its  decisions  are  no  farther 
conclusive,  than  the  judgments  and  decrees  of  Courts  of  Com- 
mon Law  and  Equity ;  they  bind  the  subject  matter  between  par- 
ties and  privies,     lb. 

64.  It  is  a  principle  of  natural  justice,  of  universal  obligation, 
that  before  the  rights  of  an  individual  be  bound  by  a  judicial 
sentence,  he  shall  have  notice,  either  actual  or  implied,  of  the 
proceedings  against  him.    tb» 

65.  Where  the  proceedings  are  in  rem,  notice  is  served  upon 
the  thing  itself.  This  is  nec5essarily  a  constructive  notice  of  the 
seizure  to  all  who  have  any  interest  in  the  thing,  or  who  can  as- 
sert any  title  to  it.  Every  such  person  may  fairly'be  considered 
as  a  party  to  the  libel.     Ih. 

66.  But  where  a'  vessel  and  the  cargo  are  libelled,  those  who 
have  not  an  interest  in  the  vessel  which  could  be  asserted  in  the 
Court  of  Admiralty,  have  no  notice  of  the  seizure,  and  cannot 
be  considered  as  parties  in  the  cause  so  far  as  respects  the  vess'd. 
And  if  a  re-examination  of  the  &cts  respecting  the  vessel,  be- 
comes incidentally  necessary  on  the  adjudication  of  the  cargo, 
claimed  by  another  party,  such  re-exaaitnation  may  take  place, 
either  in  the  same  or  a  different  Court,     lb. 

67.  This  doctrine  is  not  inconsistent  with  the  decision  that  the 
sentence  of  a  foreign  Court  of  Admiralty,  condemning  a  vessel 
or  cargo  as  enemy's  property,  is  conclusive  in  an  action  against 
the  underwriters  on  a  policy  of  insurance,  in  which  the  property 
b  warranted  neutral.    lb. 

68.  It  is  not  inconsistent  with  that  decision,  because  the  ques- 
tion of  prize  is  one  of  which  the  Courts  of  municipal  law  have 
no  direct  coguizance,  and  because  the  owners  of  the  vessel  and 
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oargo  iBiortd  mast  necessarily  be  parties  to  the  libel  against  the 
vessel  and  the  catrgo.     The  Mary y  9  Cpanch^  126. 142. 

69«  Id  general,  judgments  and  decrees  are  evidence  only  in 
suits  between  parties  and  prAies  :  but  the  doctrine  is  wholly  in- 
applicable to  a  case  where  the  judgment  or  decree  is  introduced, 
not  aSy  j^er^e,  binding  on  any  rights  of  the  other  party,  but  as 
an  introductory  fact  to  a  link  in  the  chain  of  the.  party's  title 
who  introduces  it,  and  constituting  a  part  of  the  muniments 
of  his  estate ;  as  where  it  is  necessary  to  establish  the  legal'  va- 
lidity of  a  deed  made  under  the  authority  of  a  decree  in  Chan- 
cery, there  the  decree  may  be  given  in  evidence,  by  or  against  a 
stranger  to  the  suit  in  Chancery,  as  well  as  between  parties  and 
privies*    Barr  v.  Chratz,  4  Wheat.  213*  220. 

EVIDENCE  V. 

Tto^f^of  rttwiM  and  judicial  proceed%r^s» 

70.  The  laws  t3f  a  foreign  nation,  designed  only  for  the  direc- 
tion of  its  own  affairs,  are  not  to  be  noticed  by  the  Courts  of  other 
GOtintpies^  unless  proved  4is  facts.     Talbot  v.  Seamany  1  Cranch^ 

71.  The-public  laws  of  a  fbrcfign  nation,  on  a  subject  of  com- 
mon concern  to  all  nations,  promulgated  in<  the  United  States 
by  the  national  executive-,  may  be  read  in  evidence  in  the  Courts 
of  the  United  States  without  further  authentication  or  proof.    lb. 

72.  Foreign  laws  are  facts,  which  must,  like  other  fact§,  be 
proved  to  eflst  before  they  can  be  received  in  a  Court  of  justice. 
The  sanction  of  an  oath  is  required  for  their  proof,  unless  they 
d^n  be  verified  by  some  other  such  high  authority  that  the  law 
respects  it  not  less  than  the*  oath  of  an  individual.  Church  v. 
Hubbart,  2  Cranch,  187.  237. 

73.  The  certificate  of  a  consul  of  the  United  States  in  a  foreign 
country,  under  his  official  seal,  is  not  sufficient  proof  of  the- laws 
of  that  country.    lb.  .  '     ^ 

74.  The  certificate  of  the  proceedings  of  a  foreign  Court  of 
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jastice,  under  th^  seal  of  arms  of  a  person,  wjib  states  faiiHself  K^ 
be  Secretary  of  State  for  foreign  affairs,  is  not  admissible  evi- 
dence.    Church  V.  Hubbarty  2  CranA^  338. 

75.  A  certificate,  under  the  private  seal  of  the  person  givilkg 
it,  cannot  be  known  to  this  Corurt,  and  of  t:ourse  can  aathenti- 
catc  nothing.    /J.     •     .  ' 

76.  Foreign  judgments  are  authenticated  :  1st.  By  an  exem- 
plification under  the  great  sea4,^  2dly.  By  a  copy  proved  to  be 
a  true  copy.  3dly.  By  the  certificate  of  an  offi^r  autfaorized 
by  law,  which  certificate  nlust  itself  be  properly  authenticated. 
lb.         J  '      '  of  • 

77.  These  are  the  Usual  and  most  proper^  if  not  the.  only 
modes  of  verifying  foreign  jndglmebts;'  But  if  they  are  all*  be- 
yond the  reach  of  the  party,  other  testimony  inferior  in  its  na- 
ture may  be  received,    ifr.        '  • 

78.  If  the  decrees  of  the  colonies '*of  a  ford^  country  are 
transmitted  to  the  seat  of  its  government,  slnd' registered  in  the 
department  of  State,  a  certificate  of  that  fact  under  the  gi'eat 
seal,,  with  a  copy  of  the  decree  ikuthenticated  in  the  same  manner 
would  be  sufficient  j^rtmaybcie  evidence.    lb. 

'70.  Translations  of  papers,  in  a  foreign  language  cannot  be 
read  in  evidence  on  the  certificate  of  a  consul  of  the  United 
States  resident  in  the  foreign  country.  Interpreters  are  always 
sworn,  and  the  translation  of  a  consul,  not  on  oath.,  can  have  no 
greater  validity  than  that  of  any  other  respectable  mikn.    'lb. 

80.  In  an  action  on  a,  policy  of  insurance,  the  usage  of  trade 
th^y  be.  proved  by  par.ol  evidence^  although  such  usa]ge  origi- 
nated in  a  written  law  or  usage  of  the  government  of  the  coun- 
try where  it  prevails.  lAvingsion  ^  Gilchrist  v.  Maryland  Ins. 
Co..  7  Cranchy  506.  539. 

81.  Copies  of  the  proceedings  of  a  foreign  Prize  Court  arc 
admissible  in  evidence  when  certified  under  the  seal  of  the  Court 
by.  the  deputy  registrar,  whose  official  character  is  certified  by 
the  judge  of  the  Court,  and  that  of  the  judge  by  a  notary  pub- 
lic.   Being  a  Court  of  the  law  of  nations,  this  is  a  proper  mode 
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(>f  caitifyiiig  Ha  pMbeediDgs.  ^  Yeaton  r.  JPVy,  5  Cranckj  335. 

343,       .;>■..- 

82.  lo  order  to  prove  ^  Gondemnation  in  a  foreign  Prize 
Coart,  h  is  ebly  necessary  %o  produce  the  libd  and  the  sentence. 
It  is  a  ttsefess  practice  to  read  the  proceedings  at  length.  Jlfa* 
fine  Ins.  Co.  v.  Hodgtim^  6  Craneh,  206.  220. 

83.  The  depositions  in  the  proceedings  of  a  for^gn  Prize 
Court,  which'  proce^ings  are  read  by  the  plaintiff  on  a  policy  of 
insaranccrfor  no  other  purpose  than  to  prove  the  condemnation, 
are  not  evid^nceto  prove  any  oth^  fact.    lb.  * 

^  84.  If  foreign  laws  respecting  trade  be  not  positively  shown 
to  have.be^n  In  writing  as  public  edicts  or  statutes,  they  may  be 
proved  by  parol  tiestimany.'  Livmgsion  v.  Maryland  Ins.  Co. 
«  Cra«dl,  274.  280. 

85.  The  act  of  the  26th  of  May,  1790,  c.  38.  [xi.]  declares,  that 
the  records  and  judicial  proceedings  of  the  Courts  of  any  State 
^hall  be  proved  and  admitted  in  any  other  Court  within  the  Uni- 
ted States  by  the  attestation  of  the  clerk  and  the  seal  of  the 
Court  annexed,  if  there  be  a  seaK  together  with  a  certificate  of 
the  judge,  chief  justice,  or  presiding  magistrate,  as  the  case  may 
be,  that.the  said  attestation  is  in  due  form  of  law. 

If  the  clerk  of  a  Court  certify  at  the  foot  of  a  paper  purport- 
ing^ to  be  a  record,  '^  that  the  aforegoing  is  truly  taken  from  the 
record  of  th)e  proceedings''  of  his  Court,  and  if  the  judge,  chief 
justice,  «fr  presiding,  magistrate,  certify  that  such  attestation  of 
the  clerk  is  in  due  form  of  law,  it  is  to  be  presumed  that  the 
paper  so  certified  is  a.  full  copy  of  all  the -proceedings  in  the  case, 
and  it  is  admissible  in  evidence.  Ferguson  v.  Harwood^ 
7  Crone*,  408. 412. 

86.  But  if  the  writing  produced  do  not  purport  to  be  a  re* 
cord,  but  a  mere  transcript  of  minutes  extracted  from  the  docket 
of  the  Court,  it  is  not  adoaissible  in  evidence,    lb. 

'87.  A  copy  of  a'deed  from  the  records  of  a  Court  in  one 
State,  icertified  by  the  clerk  to  be  ^  true  copy,  without  a  certifi- 
cate, such  as  the  act  of  Congress  requires,  of  the  presiding  judge 
that  the  attestion  is  in  due  form,  is  not  admissible  in  evidence  in 
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the  Coorti  of  another  Slate  or  District,  tic*    Drummani^4  odmi- 
nistrcUors  v.  Magruder  fy  Co.^9  trustees^  9  Cranch^  122.  125. 

EVIDENCE  VI. 

Public  writings  not  judicial* 

V  "  *  . 

.  88.  The  defendaDts  in  error  were  owners  of  the  privateer  Pil-^ 
grim,  .which,  in  November,  1778,  captured  a  brig  as  .pruM,  and 
sent  her  into  Martinique,  where  the  plaintiff  in  error  resided  as 
a  public  agent  of  the  United  States.  The  prise  brig  appeared, 
by  her  papers,  to  be  Danish  property,  and  the  cargo  lo  be  Por^ 
toguese  property,  both  nations  being  at  peace  with  France  and 
the  United  States.  There  being  no  Prize  Court  at  Mardniquei 
the  Governor  of  the  Island  ordered  the  cargo  to  be  sold,  and  the 
freight  paid  to  the  Danish  brig,  which  he  released;  and  the  net 
proceeds  of  the  cargo  to  remain  i^  die  haods  of  >he  plaintiff  in 
error,  to  be  delivered  to  whom  it  should  belong  agreeably  to.  the 
judgment  and  orders  of  Congress.  In  an  action  of  assumpsit 
for  the  proceeds,  brought  by  (he  deiendauts  in  error  against  the 
plaintiff  in  error,  (no  Condemnation  .ever  having  passed  upon  tlie 
proceeds  in  any  Court  of  Admiralty,)  it  was  heldi  1st.  That  the 
certi^cate  of  the  Governor  of  Martinique  of.  bis  proceedings  io. 
the  tase,  wi^s  admissible  evidence.  2dly'.  That  the  letters  written 
to  Congress  by  the  plaintiff  in  error,  in  his  official  capacity,  re* 
specting  his  acts  in  relation  to  the  property,  and  the  resolutions 
of  Congress  on  the  same  subject, .  were  admissible  evidence. 
3dly.  That  copies  of  these  papers  from  the  department  of  State 
were  admissible  evidence.  BtTigham  v.  Cabet  et  at,  3  Doll.  19. 39* 

89.  The  official  certificate  of  a  survey  of  lands,  returned  by  a 
sworn  oi&cer  upon  oath,  cannot  be  invalidated  -by  a  particular 
fact  tending  to  show  an  impossibility  that  the  survey  could  have 
been 'made  in  the  time,  intervening  between  tlie  date  of  the  entry 
aqd  the  date  of  the  certificate  of  survey.  FoUord  v.  Dwigkt^ 
4  Cranch,  421.  428. 

90.  When  a  civil  war  rages  in  a  foreign  nation,  one  part  of 
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wbieb  sepMrat^s  itwlf  Aon  the  old  establisbed  govennDenty  and 
erects  itself  into  a  distinct  government,  the  Courts  of  the  Union 
nust  View  such  newly  constituted  government,  as  it  is  viewed  by 
the  legislative  and  executive  departments  of  the  government  of 
the  United  States :  and  the  same  testimony,  which  would  be 
sufficient  to  prove  that «  vessel  or  person  is  in  the  service  of  an 
acknowledged^  State,  is  admissible  to  prove  that  they  are  in  the 
service  of  such  newly  erected  government  Its  seal  to  a  com- 
mission cannot  be  allowed  to  prove  itself,  but  may  be  proved  by 
such  testimony  as  the  nature  of  the  case  admits  ;  and  the  fact, 
that  a  vessel  or  person  is  in  the  service  of  such  government,  may 
be  established  otherwise,  should  it  be  impracticable  to  prove  the 
seal.     The' United  States  v.  Pcdmer,  3  Wheat.  610.  634.  642. 

91.  Where  th^  privateer,  cruising  under  such  a  commission, 
was  lost,  subsequent  to  the  capture  in  question,  the  previous  ex- 
btence  of  the  Commission  on  board  was  allowed  to  be  proved  by 
parol  evid^ce.     T%e  E^treUa,  4  Wheai.  298.  303. 

92.  On  an  indictment  lor  piracy,  the  national  character  of  a 
merchant  vessel  of  the  United  States  may  be  proved  without  the 
prodoctioD  of  the  certi6cate  of  registry,  or  evidence  that  it  was 
seen  on  board.  United  States  y.  Fw'long  et  al.  5  Wheat.  184. 
199. 

96.  The  books  of  a  coi^oration  established  for  public  pur- 
poses^ are  evidence  of  its  acts  and  proceediogs.  Otrings  v. 
Speed,  5  Wheat.  ^tSS. 

EVIDENCE  VII. 

Prvbf  of  private  writings.    ^ 

94.  The  defendant  having  read  a  letter  from  the  plaintiff's 
agent,  in' answer  to  a  letter  from  himself,  cannot  give  in  evidence 
a  copy  of  hi&  own  letter,  without  proving  it  to  be  a  true  copy 
by  a  witness.     Smith  v.  Carrington,  4  Cranch,  62.  70. 

95.  To  introduce  into  a  cause  the  copy  of  any  paper,  the 
truth  of  that  copy  must  be  established,  and  sufficient  reasons  for 
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the  noD-pcodiKtloQ  of  the  orig^iiuil'.Bittst  besbowD*.    Smithy* 
Garringtoni  4  Cranch^  62.  70.  . 

96.  ir,  in  the  above  case,  tb^.  answer. bad  aulbenticated  the 
whole  letter. from  the  defendanti  ibe.qppy  of  that  letter  need  Dot 
have  been  offered,  since  its  whole  conte^t^  would  have  been 
proved  by  the  answe)r  to  it.  If  its  whole  contents  were  not  pro- 
ved, by  the  answer,  t}ien  the  part  not  so  proved  was  wholly  un- 
atithenlicated,  and  may  have  formed  no  .part  .of  4he.  original  leti- 
ter.    The  copy  was,  therefore,  improper  testijPiony. .  /&. 

97.  Where,  a  deed  is  mor^  than  tburty  yearf  old,  .and  is  proved 
to  have  been  in  the  possession  of  the  lessors  of  the  plaintiff  in 
ejectment,  and  actujally  asserted  by  (hem,  as  the.  ground  of  their 
title  in  a  Chancery  suit,  jt  is,,  in  the  la^ngaage  of  the  books,  suffi- 
ciently accounted  for,  and  is  admissible  in  evidence  withoattbe 
regular  propf  of  ..its  execution  by  the  subscribing  witnesses. 
Barr  v.  Qraiz^  4  Whtat.  21 3.  221. 

EVIDENCE  YUI.    \ 

. ,  .     ' .  ■•■••• 

Admissibility  of  parpl  evidence  to  ea^laiftj  vary^  or  discharge^ 

%oritten  iTUiruments, 


,98.  A  promise.or  undertaking  to  pay  the  debt  of  another  must 
be  entireh/  in  writing,  according  to  the  Statute  of  Frauds,  and 
cannot  be  added  to,  or  varied^  nor  so  far  explained  by  parol 
evidence,  as  to  affect  its  import.  Clarke  v^Russdl,  3^  Doll.  41*5. 
424.  :  ...       .    r  .''... 

99.  A  bill  of  parcels  delivered  by  I.,  stating  the  goods  as 
bought  of  D.  and  I.,  is  not  conclusive  evidence  against  I.  that 
the  goods  were  the  joint  property  pf  D*  and  I. ;  but  the  real  cir- 
cumstances may  be  explained  by  parol.  Harris  v.  Johnston^ 
3  Cranchy  311.318. 

100.  In  such  a  case,  if  part,  of  the  goods  were  the  sole  proper* 
ty  of  D.,  and  the  residue  tiie  sole  property  of  L, .  and  if  I.  had 
authority  from  D.  to  sell  D.'s  part,  L  may  maintain  an  action 
for  the  whole  in  his  own  name.    If).  .  , 


WU  Parol  U8limony;4k9Lt  a  boiidf  or  other  .written'  ianrooient 
is  delivered  as  aa  escraUff  h  admissible.  Pawling  v.*  Uriited^ 
States^ 4^  Crunch,  2l9.\2^ 

102.  If  oae  of  the  obligors^  .at  the.t^ne  of  ezeciitiog  a  bond* 
in  the  presence  of  same  of  the  other  obligors,  say,  ^^Weac"* 
knowledge  this 'instnimenty  but  others  are  to  $ign  itj^Vthl^is 
evi^enee^  from- which  the  jury  may  jnfer  a  delivery,  as  an  escrow^ 
by  all  the  obligors  who  were  then  present.    Ik'  ^ 

l.OS.  Parol  testimony,  is  not  admissible,  in  an  ^action  on  the 
Eovepant  of  seiiin,  to  prove  prior  claims  upon  the  land.  PcBari 
y>,  Dwighi,  4  CroncA,  421.  432r 

>  104.  An  alt^ation  oraddiHon^n  a  deed,'  as  by  adding  a  new- 
obligor,  or  an^rasnr^  as  by  striking^out  an  old  obligor,  if  done 
with  the  (consent  of  all  the  parties  to  the  deed,  does  not  avoid  it; 
and  that  whether  the  alteratioii'  or  erasjure  be  made  in  pursnancie 
of  an  agreement  and  consent,  prioror  subtegpient  to  theexecd- 
tJK>n  of  the"  deed :  and,  such  consent  may  be  proved  by  parol  eyi- 
deiice.     Speake  fit  vi.  v.  United  States,  9  Cranch,  28.  37« 

105..  The  cases  to  be  found. in  the  books,  i^;!  which  erasures, 
interlineations  and  alterations  in  deeds,,  have  been  held  to  avoid 
them^  are  cases  in  which  nafoch  consent  had  been  given.,   Ib» 

106.  This  principle  of  letting  in  parol  evidence  tQ  prove  altCf 
rations  ip  a  deed,  tp^e  made  by  consent,  is  dot  within  the  mis- 
chiefs intended  t^  be  corrected  by  the  statutes  of  frauds ;  for  if 
the  objection  applied  to  the  case,  it  wonld^equally  apply  to  sueh 
alterations  wlienjnade  6e/br6ibe  execution  of-thedeed;  since,  if 
not  taken  notice  of  by  a  memorandum  on  the  deed  itself,  they 
must  be  prov^^d  in  the  same,  manper.     lb.  ^ 

107.  The  parol  evidence  is  not  admitted  to  explaili  or  contra* 
diet  the  terms  of  the  \yritten  contract^  but  only  to  ascertain  trhat 
those  written  terms  4re.    lb. 

108.  On  lion  estjitctum,  the  presept  validity  of  the  deed  is  in 
issne;  and  every  .drcomstance  that  goe«  to  show  that  it  is  not 
the  deed  of  the  party,  is  proveable  by  parol  evidence.  It  is  there- 
fore of  necessity  that  the  other  party  should  support  )t  by  the 
same  evidence.     lb. 

2^ 
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■  109.  Th^  ftftt  llmt  (h«r«  is  an  efacnre  or  iomfiiaeation  on  the 
iTace  of  the  df  ed^  does  not  j  of  itself,  avoM  it.  Parol  evidence  is 
let  in  to  show  whether  it  has  been  iMde  iifidet  cirtunistanete 
which  the  law  dbes  or  does  not  warrant.--  *Speake  etal.  v.  Vmied 
^tate^;  9  Oranch,  28.  37. 

1 10.  LaviNosTON,  J.  dissented*'  from  the.  above  0{>inio»y  iipob 
Ibe  ground,  that  no  change  whatever  iti.  a  sealed  tnstniiaeiit^  after 
its  execution,  which  may  increas^fe  the  liability,  or  be,  io  any  way^ 
to  the.preittdice  qfihe  party  whose  deeclit  is,  should  be  imposed 
on  hnn  by  parol  lestimony  ;  and  so,  vice  verBa^  (hat  no  alteration 
which  niay  be,  in  any  way,  injurious  to  die  grant^  or  obliges, 
thouid  be  sec  ap  by  the  other  party  ^  but  that  the  terms  in  which 
the  cieed  is  originally  ^tecirted  should  alone  be  bilidipgi  until 
alterations  .ar6  introduced  into,  it  by  the  same  solemnities  whiob 
gave  existence  to  ..the  first.  -  And  such,  in  his  opimon,  was  ike 
-salbtary  rule  of  the  common  law.  -  Ib^  ; 

11  h  Where  a  check  was  drawn  by  a.  person  who  was :  the 
cashier  of  aa  incorporated  bank,  and  it  appeared  -doubtful  upon 
the  face  of  the  paper,  whether  it  was  an  6ffici$^l  or  a  private  act, 
parol  evidence  was  admitted  to  show  that  it  was  a  private  ^act. 
Mechanics*  Bank  v.  Bar^  of  Colnmhia^  ^  Wheat.  326.  336, 

112.  ^he  acts,  of  agents  do  not  derive  their  validity  from  pro- 
fessing on  the  face  of  them  to  have  been  performed  in  thie^exer* 
cis^  of  tbeit  agency;  but  the  liability  -of  the  principal  depends 
tipoo  the  facts,  1st.  That  the  act  was  done  in.the  cfxercise,  and, 
Sdly.  Within  the  lirtiits  of  the  power  delegated :  and  in  atcer- 
tainirig  these  facts,' as  connected  With  the*  execution  of  written 
instruments^  except  deeds,  parol  testimony  i$  admissible^    Jk*  . 
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executor:       ^ 

1.  The  hpp'oiut^ent  of  an  executory  and  his  acceptance  oftht 
office,  constitutes  a' complete  legal  owner  of  the  personal  estatt 
of  the  deceased ;  and  a  temporary  administration  cannot  be 
granted  by  the  Ordinary,  (except  by  s6me  special  statute,  law,) 
anle'ss  the  executor  is  under  an  actuallegal  disability  to  perform 
the  functions  of  his  office.     Orijffith  v.  Frazier,  8  Cranch,  9. 21. 

2.  Until  probate  of  the  will,  and  until  letters  testamentary  are 
obtained,'  the  executor  cannot  obtain  any  judgment,  because  it 
cannot  appear  that  lie  is  executor.  Ther^  is,  therefore,  an  ab- 
solute necessity  for  appointing  seme  person  who,  until  probate, 
shall  trte  care  of  the  estate.     Ih.  ' 

3V  Biit  this^  f's  not  the  case  with  an  executor,  who,^  after  taking 
out  letters  testamentary,  absents  himseji*  fcom  the  State.  He  is 
'stiU  capable  of  performing,  ind  is  still  bound  to  perform^  all  tb^ 
duties  of  an  executor.  There  exists  nollegal  disability  in  the 
executor,  and,  consequently,  there  is  no  necessity  for  transferring 
to'  another  (hose  powers' which  the  testator  has  conferred  on  a 
person  selected  by  himself.     Ih'. 

4.  The  power  of  appointing  an  administrator,  durante  absen- 
ha  of  fiin  executor  who  has  proved  the  will,  was  not  exercised  by 
the  Ordioai'y'  in  England  interior  to  the  statute  38  Geo.  III. 
e.  87,  which  first  gaVe  him  that  power.     R, 

6*  There  is  a  well  known  distinction  between  an  erroneous 
act  or  judgment  of  a  tribunal  having  cognizance  of  the  subject 

natter,  and  the  act  or  judgment  of  a  tribunal  having  no  cogui* 

>  •    •  •  "  *  •      * 

cance  of  the  subject.    16. 

6.  The  difficulty  of  disfmguishing  those  cases  of  administra- 
tion, in  which  a  Court,  having  general  testamentary  jurisdictioo, 
may  be  said  to  have  acted  on  a  subject  Hot  within  its  cognizance, 
and  of  marking  the  precise  line  of  distinction,  does  not  prove 
that  no  siicb  line  Exists.    It. 
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7.  To  give  jurisdiction  to  the  Orfintry,  a  case,  in  which»  by 
law,  letters  of  administratiod  may  issue,  must  be  brought  before 
Lira.     Griffith  y.  Frazier,  S' Craifichj  9.  21. 

8.  In  the  common  case  of  intestacy,  letters  of  adtainistration 
must  be  granted  to  some  persoii  by  the  Ordiliary  ;  and  though 
they  should  be  granted  to  one  not  entided  ty  law,  still  the  act 
is  binding  until  annulfed  by  the  competent  authority.     lb. 

9.  But  if  administration  be  granted  on  the  estate  of  a  person 
not  really  dejad,  the  act  is  totally  void. 

10.  And  if  administration  is  granted  dn  the  estate  of  a  de- 
ceased person,  whose  executor  is  present,  and  m  the  constant 
performance  of  his  execut6rial"'  duties,  such  an  appointment  is 
absolutely  void.     lb. 

11.  The  appointment  of  an.  executor  vests  the  whole  personal 
estate  in  the  person  so  appointed.    lb. 

12.  The  executor  holds  as  trustee  for  the  purposes  of  the  wiU, 
but  he  holds  the  legal  title  in  all  the  chattels  of  the  testator.     lb. 

li.  The  executor  is,  for  the  purpose  of  administering  the 
chattels  of  the  testator,  as  mucb  the  legal  proprietor  of  them  as 
was  the  testator  bimsflf  while  alive,    tb.  ^ 

14.  This  proprietary  interest  is  incompatible  with  any  power 
In  the  OMinary  to  transfer  these  chattels  to^any  other  person  by 
the  grant  of  administration  on  them.  His  grant  can  pass  no- 
thing :  it  conveys  no  right,  and  is  a  void  act. '  *Ib.     * 

15^  The  executor  may  inalhtain  a  suit,  while  he  is  actually 
resident  abroad ;  nor  is  bis  absence  a  good  plea  iii  bar.    lb. 

16.  Letters  testamentary',  when  orrice  granted,  are  not  revpca- 
ble  by  the  Ordinary.  He  cannot  atinul  them,'  nor  transfer  die 
legsd  interest  of  the  executor  to  any  otl^er  person.,    lb. 

17.  The  qases  in  which  administration  has  beeb  granted,  not* 
withstanding  the'  existence  of  a  will,  'are  Cases  in  which  Jt  is  bot 
apparent  that  (here  is  any  person  possessing  a  right  in  the  chat- 
tels of  Qie  testator ;  or  cases  in  which  that  person  is  legally  dis- 
qualified from  acting.     lb. 

18.  Thus,  where  administration  is  granted,  pending  a  dispute 
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sMpecting  ft'  Urilly  it  is  A6t  certain  that  th^re  is  an  executor,  or 
4hat  there  is  a  will     Chriffith  v.  Frazier^  8  Crunch^  9.  21. 

.19.  So,  if  admiDistration  be  granted  during  tiie  minority  of 
an  executor,  it  is  because  the  executor  ^s  legally  discjualificki  from 
Bcftng,  and  indeed  has  tint  taken,  and  could  not  tak^  upon  him* 
self  the  trust    lb. 

20i  An  io&nt  executor,  may,  when  of  age,  reject  all  the  rights 
and  powers  conferred  by  the  will;  and,  consequently,  the  inte- 
rest is  not  yet  a  vested  interest.     lb.  - 

21.  SO|  in  the  ca^  pf  an  absent  executor^  who  has  not  yet 
made  probkte  of  the  will  and. qualified.  He  having  as  yet  no 
evidence  that  be  is  executor,  not  yet  being  able  to  act  as  'One, 
and  having  it  in  his  power  f\o  renoimce  the  office ;  the  Ordinary 
is  not  yet  deprived  of  that  powerWhich  he  possesses  to  appoint  a 
person  to  represent  a  dead  man  who  has  no  representative.     lb. 

22.  Though  the  Ordinary  may  have  jurisdiction  to  grant  ad- 
minisitration  in  c|ises  where  the  executor  has  not  qualified, .  and 
his  acjt,  though  erroneous,  may  be  valid  till  repealed ;  yet  in 
cases  where  there  is  a  qualified  execQtor,  the  Ordinary  can  have 
oo  jurisdiction,  and  his  act  is  in  itself  an  abolute  nullity.     lb. 

'  23.  There  is  no  distinction^  in  this  respect,  between  the  grant 
of  an  abiolvite  administration,  and  that  of  a  thnporary  adminis- 
tration.   iS. 

24.  If  during  the  legal  capacity  of  the  executor  to  perform^tbe 
duties  of  his  trust,  (which '  he  may  do  by  bis  agents  if  absent,) 
the  Ordinary  gmnt  administration,  either  absolute  or  tempo- 
raryy  to  another  person,  such  grant  is  absolutely  void  for  want 
of  jurisdiction.-   lb. 

25.  This  defect  of  jurisdiction  renders  such  an  administration 
si  nullity,  wkere  it  is  collaterally  and  incidentally  brought  in 
question,  as  well  as  where  U  forms  the  direct  question  before  the 
Court.    lb. 

26.  Indeed,  the.  qoestion  has  never  b^en  examined  in  a  Court 
sitting  as  an '  appellate  Court.  The  question  lias  never  been, 
whf ther  the  letters  of  administration  shall  be  revoked  or  not ; 
but  whether  they  were  originally  void,  so  as  not  to  warrant  the 
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{lartictilar  act  in  support  of  which  tbey  are  alleged.     Oriffithv, 
Frazierj  8  Crcmch^  9.  21. 

27.  If  a  judgmeat  be  rendered  agaiast  one  as  executor,  who 
M  not  execiuor,  it  does  not  bind  the  estate  of  the.  te$lator,  and 
au  executioti  upon  such  a  judgment  could  not  legally,  be  levied 
upon  such  estate.     Oriffith  v.  Frazter^  8  Craneky  9. 29. 

28.  By  the  bankrupt  act  of  1800,  c.  173.  [zix.]  s.  13.  upon  the 
death  of  an  assignee,,  the  right  of  action  for  a  debt  due  to>  the 
bankrupt,  vests  in  the  executor  or  administrator  of  the  assignee. 
Richards  et  al.  v.  Maryland  Ins.  Ce*  8  Cronch,  84.  93. 

Et  vide  Chancert  III.  (A) 
Lei  Loci  III. 
Local  Law  VIIL 
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FACTOR. 

1.  If  foreign  merchants  send  out,  by  their  gen^ralagenC,  writ* 
ten  orders  to  their  fact6r  in  this  country,  to  purchase  toimceo 
upon  their  account,  but  to  ship  It  in  the  name  of  the  factor^  and 
by  those  orders  the  factor  ib  referred  to  tlie  verbal  x^ommunica- 
tions  of  the  general  agent,  whb  undertakes  to  order  the  tobacco 
to  be  shipped  in  the  name  of  another  person,  and  declares  (hat 
he  has  authority  from  the  foreign  merchants  thus  to  control  add 
vary  their  orders ;  tlie  factor  is  justified  in  obeying  the  new  or- 
ders of  the  general  agent,  though  contrary  to  the  first  written 

'  orders.    Manella  v.  Barry ^  3  Cranch,  415; 

2.  A  promise  by  e  merchant's  factor  or  agent,  that  he  wotild 
write-to  his  principal  to  get  insurance  done,  does  not  bind  tbe 
principal  to  insure.    Randolph  v.  fFare^  3  Crdnch^  503. 

Et  vide  AGREfiMENir  II.  (B) 
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FRAUDS. 

U.  iS^o^i^e  f^dj/^d^  Id  Car.  iT. 

FRAUDS  I. 


Frauds  at  C<nnmon  LaWy  and  under  the  statutes  frS  Eliz.  t,  5. 

and  21  Eliz.  c.  4. 
"I 

1.  The  acts  of  the  iSth  Eliz^  c\  5.  and  27th  EUz^  ^.  4.  re- 
^pectiog  fraudulent  conveyances,  are  metely  declaratory  of  the 
principles  of  the  common  law.  HamUtan^  v.  Rwsel,  1  Cranch^ 
510.  3J6. 

2.  An  unconditional  sale,  where  the  possession  does  not  ac- 
company and  follow  the  de^,  is,  'with  respect  to  creditors,  on 
the  sound  construction  oX  the  statute  of  Eliz.  a  fraud.     lb,      '  * 

3.  The  distinction  taken  by  modern  decisions  is  between  a 
deed  purporting  on  the  face  of  it  to  be  absolute,  iso  that  the 
separation,  of  the  pqssessipn  from  the  title  is  ]nct)mpatible  with 
Ibe  deed  itself;  and  a  deed  made  upon  condition  ivhich  does  not 
entitle  the^  vendor  to  imirediate  possession,     fb. 

'  4«.  The  want  of  possession,  in  the  case  of  an  absolute  deed,  is 
not  merely^mclcnce  of  fraud  to  be  submitted  to  the  jury  under 
the  direction  of  the  Court,  but  is  such  a  circumstance  per  5e,  as 
makes  the  transaction  iVaudulent  in  point  of  law.     lb, 

5.  A  deed  made  upon  a  valuable  and  adequate  consideration, 
which  is  -actually  paid,  and  the  change  of  property  is  honajide^ 
or  sueb  as  it  purports  to  be,  cannot  be  considered  as  a  convey- 
ance to  defraud  creditors.  Wheaton  v.  Sextan,  4  Wheat,  503* 
507. 

6.  A  mortgage  of  lands  made  by  a  collector  of  the  revenue  to 
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his  sarety  io  bis  official  bond,  to  indemnify'  the  sucety  against 
his  responsibility,  and  also  to  secure  him  for  his  existing  and 
future  endorsements  for  the  mortgagor,  is  not  fraudulent  as  to 
auditors.     The  United  States  v.  Hooe  et  al.  3  Cranchy  7S.  88. 

7.  The  meaning  of  the  word  "  goocP^  in  the  statute  of  frauds 
is  the  same  with  valuable*  Hodgion  V.  ButtSy  3  Cranchy  140. 
156.  i 

8.  The  judgments  of  a  Court  of  competent  jurisdiction^  al- 
though obtained  by  fraud,  are  not  absolutely  void ;  and,  there- 
fore, all  acts  performed  under  them  are  valid,  so  far  as  respects 
third  persons.     Simms  v.  Slacuniy  3  Cranchy  300. 306. 

9.  A  sheriff  who  levies  an  execution  under  a  judgment  frau- 
dulently obtained,  is  not  a  trespasser,  nor  can  a  person  wbo  pur- 
chases at  a  sale  under  such  an  execution,  be  compelled  to  relin-* 
quish  the  property  he  has  purchased.     J%. 

10.  Wlien  tlie  person  who  has  committed  a  fraud  in  order  to 
obtain  a  judgment,  attempts  to  avail  himself  of  it,  so  as  tp  dis^ 
charge  himself  from  a  previously  existing  obligation,  or  to  ac- 
quire a  benefit,  the  judgment  thus  obtained  is  void  as  to  that  pur- 
pose ;  but  it  may  well  be  doubted  whether  a  penalty  would  be 
incurred,  even  by  the  person  committing  die  fraud,  for  an  act 
which  the  judgment  would  sanction.     lb. 

11.  If  ^n  imprisoned  debtor  fraudulently  obtains  a  judgment 
10  his  favour,  in  consequence  of  which  he  goes  at  large,  the  she- 
riff cannot  retake  him  on  suspicion  that  the  judgment  is  fraudu- 
lent, nor  be  liable  for  an  escape  on  the  proof  of  such  fraud.    lb. 

12.  A  debtor  who  has  departed  from  the  prison  rules  under  a 
judgment  of  discharge  granted  in  due  form  by  a  competent  tri- 
bunal, has  not  committed  an  escape  even  to  charge  himself,  much 
less  will  it  impose  on  his  security  a  liability  for  the  debt.'    i&.     . 

13.  A  discharge  from  the  prisou  rules,  under  an  insolvent  act, 
although  obtained  by  fraud,  is  a  discbarge  in  due  course  oflaWy 
and  upon  such  discharge  no  action  can  be  sustained  upon  a  bond 
with  the  following  condition :  *'  Now  if  the  said  J.  S.  do  well 
and  truly  keep  himself  within  the  prison  rules,  be.  and  from 
thence  not  depart,  until  he  shall  be  discharged  by  due  course  qf 
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■ 

latu,  or  pay  the  aforesaid  sum/'  &lc*     Simms  v.  Slacum^  ^  Cranch, 
300. 306.     Ammidon  v.  Smi/A,  1  ^ea^.  447.  457. 

14.  Under  the  4ih  sec.  of  the  registry  act  of  Virginia  of  the 
13th  of  December,  1792,  which  provides,  **th^t  all  conveyauces 
of  lands,''  '^and  all  deeds  of  settlement  upon  marriage,  whereiii 

^either  lands,  s-laves,  money,  or  other  personal  thing,  shall  be  set- 
tled," "  and  all  deeds  of  trust  and  mortgages  whatsoever,"  "  shall 
be  void  as  to  all  creditors  and  subsequent  pur chastrSy  unless  they 
shall  be  acknowledged,  or  proved  and  recorded  according  to  th^e 
directions  of  this  act ;  bat  the  same,  as  between  the  parties  and 
their  heirs^  shall  nevertheless  be  valid  and  binding" — Uie  words 
"  all  creditors  and  subseguent  purchasersy'*  are  to  be  limited  to 
the  creditors  of,  and  subsequent  purchasers  from,  the  grantor. 
Pierce  v.  Turner^  5  CrancA,.  134.  165. 

15.  Under  the  same  statute,  a  settlement^  nKide  in  considera- 
tion of  an  intended  marriage,  which  is  afterwards,  solemnised, 
and  conveying  the  wife's  lands  and  slaves  to  trustees,  by  a  deed 
to  which  the  husband  was  a  party,  although  not  recorded,  pro- 
tects the  property  from  thp  creditors  of  the  husband.     lb. 

16.  A  subsequent  purchaser,  with  notice  of  a  prior  unrecorded 
deed,  cannot  prevail  against  the  title  of  the  first  purchaser. 
Pierce  v.  Turnery  0  Cranch,  154.  167, 

17.  A  magistrate  who  has  received  a  deed  of  IrustTrom  an  in- 
solvent debtor,  which  deed  is  fraudulent  in  law  as  to  creditors,  ijg 
incompetent  to  sit  a^  a  magistrate  in  the  discharge  of  the  debtor 
under  an  insolvent  law.  The  discharge  so  ob^ined  is  not  a 
discbarge  by  due  course  of  law.  Slacutn  v.  SimmSy  5  Cranchy 
3^3. 

IS.  A  person  cannot  be  charged  with  fraudulently  secreting  a 
deed,  from  the  mere  fact  of  omitting  to  place  it  ou  record,  pro- 

# 

vided  he  uses  all  the  diligence  in  recording  it  which  the  law  re* 
quires.  If  subsequent  purcha^er^,  without  notice,  sustain  an  in- 
jury within  the' time  allowed  for  recording  a  deed,  the  injury  is 
to  be  ascribed  to  the  law,  not  to  the  individual  who  has  complied 
with  its  requisitions.  Shirras  et  dl.  v.  Caig  ^  Mitchely  7  Cranchy 
34.50. 

23 
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19.  Under  the  registry  act  of  Ohio,  which  provides  that  cei^ 
fain  deeds  ^' shall  be  recorded  in  the  coupty  in  which. the  lai>d8| 
teAeinents,  and  hereditaments,  so  conveyed  and  affected,  shall 
be  situate,  within  one  year  after  the  day  on  which  svcb  deed  or 
conveyance  was  executed ;  and,  unless  recorded  in  the  manner 
and  within  the  time  aforesaid,  shall  be  deemed  fraudulent 
against  any  subsequent  bona  fide  purchaser  without  knowledge 
of  the  existence  of  such  former  deed  of  conveyance  -P  land$ 
lying  in  Jefferson  county  were  convey^  by  deed;  and^  a  new 
county,  called  Tuscarawas  county,  was  erected,  partly  from. 
Jefferson,  after  the  execution,  and  before  the  recording  of  the 
deed^  in  which  new  county  the  l^nds  were  included^;  and  the 
deed  was  recorded  in  Jefferson :  fie/d,  that  this  registor  was 
not  sufficient  either  to  preserve  its  legal  priority,  or  to  give  it 
the  equity  resulting  from  constructive  notice  to  a  subsequent 
purchaser.    Astor  v.  Wells,  4  Wheat.  466.  486. 

20i  Under  the  statute  of  fraudulent  conveyances  of  Ohio, 
which  provides,  that  "  every  gift,  grant,  or  conveyance  of  lands, 
tenements,  hereditaments,  &c«  made  or  obtained  with  intent  to 
defraud  creditors  of  their  just  and  lawful  debts  or  damages,  or  to 
defraud  or  deceive  the  person  .or  persons  who  shall  purchase 
such  lands,  Slc.  shall  be  deemed  utterly  void  and  of  no  effect ;'' 
a  bona  fide  purchaser,  without  notice,  cannot  be  affected  by  the 
intent  of  the  grantor  to  defraud  creditors,    lb.  487.   , 

Ei  vide  Agreement  III.  (B) 
Charcerx  II. 

GUARANTIB  III,  V. 

Local  Law  U.  43.  VII.  86.  87.  XI.  (D)  270.  271. 
272. 

FRAUDS  IL 

Statuie^of  Frauds,  ^9  Cat.  II.  c.  3. 

21.  The  4th  section  of  the  statute  of  frauds,  29  Car.  II. 
c.  3.  enacts,  that  no  action  shall  be  brought  in  the  cases  specified. 
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'*  unless  the  agreement  on  which  such  actron  shall  be  brought, 
or  8on!ie  memorandum  or  note  thereof,  shall  be  in  writing,"  &:c. 
The  1st. section  of  the  Virginia  statute  of  frauds  enacts,  that  no 
action  shall  be  brought  in  the  specified  cases,  "  unless'  the  prO" 
nlise  or  agreement  on  which  such  action  shall  be  brought,  or  some 
memorandum  or  note  thereof,  shall  be  in  writing,"  &ic.  The 
reasoning  of  the  English  judges,  in  the  cases  in  which  they  have 
decided  that  the  consideration  ought  to  be  in  writing,  turns  upon 
the  word  agreement^  of  which  the  consideration  forms  an  inte- 
gral part.  This  reasoning  does  not  apply  to  the  act  of  Virgi* 
Dia,  in  which  the  word  *^  promise^  is  introduced.  Violett  v. 
Paitany  5  Ctanch^  142L  151. 

22.  Where  the  plaintiff  declared  in  assumpsit,  stating  that  he 
Was  owner  of  a  plat  and  certificate  of  survey,  for  lands  lying  in 
Kentucky,  for  which  he  was  entitled  to  a  patent  from  the  govern^ 
ment  of  that  State,  and  that  the  defendant,  without  authority, 
transferred  the  plat  and  certificate,  in  the  name  of  C.  M.^to  J.  D. 
and  the  defendant,  by  which  wrongful  act  the  patent  for  the  land 
was  issued  to  the  said  J.  D.  and  the  defendant,  to  the  plaintiff's 
great  injury ;  and  that  the  defendant  afterwards  promised  the 
plaintiff  to  pay  to  him  the  sum  of  £700,  ybr  the  said  injury  and 
lost  of  the  said'landj  assigned  as  aforesaid^  and  the  plaintiff  at 
the  same  time  agreed  to  the  same  terms,  and  to  accept  of  the 
said  compensation  in  full  of  all  claims  and  demands^r  the  said 
land^  and  for  the  injury  aforesaid.  To  which  the  defendant 
pleaded,  that  neither  the  said  promise,  nor  any  memorandum 
thereof,  was  made  in  writing,  and  the  plaintiff  demurred.  Held^ 
that  this  was  an  agreement  for  the  sale  of  lands,  and  not  being 
in  writing,  was  void  under  the  statute  of  frauds.  Hughes  v. 
JHbore,  7  Cranch,  176.  191. 

23.  There  is  no  distinction  between  the  sale  of  lands  to  which 
a  man  has  only  an  equitable  title,  and  a  sale  of  lands  to  which 
he  has  a  legal  title.  They  are  both  equally  within  the  statute 
of  frauds.     lb. 

24.  And  where  the  same  plaintiff  also  declared  in  another 
count,  stating^  his  titles  and  the  injury  sustained  by  him  to  the 


same  efkct  as  above,  and  then  stating  a  conversatioiy.  betveeq 
the  plaintiff  and  the  defendant^,  concerning  a  compensation  for 
the  loss,  and  a  liquidation  of  the  damages  sustained  by  thi^ 
plaintiff,  by  reason  of  the  misconduct  and  wrong  doin^of  tlie 
defondant  in  the  premises,  and  of  the  vesting  J.  D,  and  the  dec 
fendant  with  the  leg{d  title  to  the  said  land ;  and  it  was  then 
agreed  by  the  defendant,  on  his  part,  in  consideration  of  the 
premises,  and  of  the  just  claims  of  the  plaintiff,  for  comj^ensaixomi 
and  damages  as  aforesaid,  that  the  defendant  should  pay  to  the 
plaintiff,  in  satisfaction  of  the  same,  the  sum  of  £700,  &£C.  And 
the  plaintiff  then  and  there  agreed,  on  his  part,  to  accept  of  the 
said  sum  in  full  compensation  of  his  just  claims  as  aforesaid^  and 
upon  the  same  being  secured,  &:c«  to  release  and  quitclaim  to  the 
defendant,  all  his,  the  plaintiff's  claims  and  demands  whatsoever^ 
for  compensation,  redress,  or  damages,  arising  from  the  wrong 
doing  and  misconduct  of  the  defendant  in  the  premises,  and  from 
the  vesting  the  defendant  and  the  said  J,  D.  mith  the  legal  title  to 
the  said  land.  To  this  count,  also,  the  .statute  of  frauds  was 
pleaded  in  bar,  and  upon  demurrer,  the  agreement,  as  therein 
stated,  was  held  to  be  within  the  statute,  as  importing  a  sale  of 
lands,  and  the  sum  of  money  stipulated  to  be  paid,  beinjj^,  in 
contemplation  of  the  parties,  to  extinguish  the  plaintiff U  title. 
Hughes  V.  Moore,  7  Cranchy  176.  191. 

25.  The  plaintiff,  in  the  above  cause,  also  stated,  in  another 
'count,  his  l:laim  to  be  compensated  for  the  loss  sustained  by  hit 
land  being  granted,  without  his  consent,  to  tlie  defendant  and 
J.  D. ;  aveh'ing,  that  a  conversation  was  held  between  the  par* 
ties,  and  that  propositions  for  a  compromise  were  made,  touch- 
ing the  compensation  and  indenmification  of  the  plaintiff,  and 
it  was  then  and  there  agreed  by  the  defendant,  in  consideration 
of  the  just  claims  of  the  plaintiff  to  be  compensated  for  the  da- 
mage and  injury  occasioned  by  the  misconduct  of  the  defendant 
in  the  preiiiises,  and  in  consideration  of  the  defendant  Aamn^  |7ro- 
cured  and  obtained  a  patent  to  be  completed  and  issued  to  the  defend^- 
mnt  and  the  said  J,  D.,  for  the  said  land^  that  he,  the  defendant, 
would  pay  to  the  plaintiff  one  other  sum  of  £700}  which  sum 


the  plaintiff  agreed  to  accept  in  satiefaction  of  hi$  just  claims  to 
compensation  arising  from  the  causes  and  corisiderations  last 
aforesaid.  To  this  count  the  statute  of  frauds  was  also  pleaded, 
and  upon  demurrer,  the  contract,  as  stated  in  it^  was  held  to  be 
vithin  the  statute,  as  the  payment  of  the  money  agreedto.be 
paid,  would  have  extinguished  the  plqintiff^s  right  to  the  land  in 
question^  and  it  was  thus  substantially  a  contract  for  the  sale  of 
lands.    Hughes  v.  Moare^  7  Crunch^  176. 191. 

26.  An  agreement,  by  parol,  between  two  proprietors  of  ad* 
joining  lands,  to  employ  a  surveyor  to  run  the  dividing  Kne  be- 
tween them,  and  that  it  should  be  thus  ascertained  and  settled, 
which  was  executed,  and  the  line  accordingly  run  and  marked 
on  a  plat  by  the  surveyor,  in  their  presence,  as  the  boundary,  is 
conrliisiye  in  an  action  of  ejectment,  aAer  a  corresponding  pos- 
session of  20  years  by«the  parties,  and  those  claiming  under  them 
fespecuvely  ;  and  such  an  agreement  is  not  within  the  statute  of 
frauds,  as  being,  a  contract  ibr  the  sale  of  lauds,  or  any  interest 
in,  or  concerning  them.     Boyd  v.  Graves^  4  Wheat,  513.  517, 

27.  E.  B.  C,  having  an  interest  in  a  cargo  a^  tea,  agreed 
with  J.  W.  for  the  sale  of  it,  and  J.  W.  signed  the  following 
agreement  in  writing :  '^  J.  W.  agrees  to  purchase  the  share  of 
E.  B.  C,  in  the  cargo  of  the  ship  Aristides,  W,  P.  C.  supercar-' 
go,  say  at  2,522  dollars  83  cents,  at  fifteen  per  cent,  advance  on 
said  amount,  payable  at  five  months  from  this  date,  and  to  give 
a  nc^te  or  notes  for  the  same,  with  an  approved  endorser."  In 
compliance  with  this  agreement,  J,  W.  gave  his  notes  for  the 
sum  mentioned,  and  iu  an  action  uppn  the  notes,  the  want  of  a, 
legal  consideration  under  the  statute  of  frauds  being  set  up  as  a 
defence,  on  the  ground  of  the  defect  of  mutuality  in  the  written 
contract ;  the  Court  below  left  it  to  the  jury  to  infer  from  the 
evidence  an  actual  performance  of  the  agreement.  Verdict  for 
the  plaintiff,  and  judgment  thereon.  Judgment  afiirmed  by  this 
Court.     fVeightman  v.  CaldweO^  4  Wheat.  85. 

Et  vide  Evidence  VIII. 


182  GUARANTIE. 


GUARANTIE. 

I.   What  constitutes  a  guarantie, 
II.  Construction  of  a  guarantie* 

III.  Jurisdiction  of  Courts  of  law  or  equity  in  cases  of  gua^ 

rantie* 

IV.  Effects  of  a  guarantiee 

V.  Fraudulent  misrepresentation  of  the  credit  of  a  third  person* 

GUARANTIE  I. 

What  constitutes  a  guarantie. 

*  »  -  *  ■         .  ' 

> 

1.  Tbe  following  letter,  <^  Alexandria,  28th  Ndvember,  1800. 
"  Mr.  James  MTberson, 

**  Dear  Sir, 
"  We  will  become  your  security  for  one  hundred  and  thirty 
biirrels  of  corn,  payable  in  twelve  months. 

(Signed,)  Lawrason  h  Smort." 

will  support  an  action  of  assumpsit  against  L.  &  S.,  by  any  per- 
son who,  upon  the  faith  of  the  letter,  gives  credit  to  J.  M.  for  the 
corn.  .  Lawrason  v.  J(f<a»oit,  3  Cranch^  492.     / 

2.  A  letter  of  credit  addressed  by  mistake  to  John  and  Joseph 
N.,  and  delivered  to  John  and  Jeremiah  N.,  will  not  support  an 
action  by  John  and  Jeremiah  N.  for  goods  furnished  by  them  to 
the  bearer  upon  the  faith  of  tbe  letter  of  credit.  Crrant  v.  JSTaylor^ 
4  Cranchy  224.  234. 

3.  In  such  a  case,  the  letter  itself  is  not  a  written  contract  be- 
tween the  writer  and  John  and  JeremiaJi  iN^.,  the  persons  to  whom 
it  was  delivered.  To  admit  parol  proof  to  make  it  such  a  con- 
tract, would  be  going  farther  than  Courts  have  ever  gone,  where 
the  writing  is  itself  the  contract,  not  evidence  oC  a  contract 
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atid  where  no  pre-existing  obligation  bound  the  party  to  enter 
into  it.     Grant  v.  Kaylor,  4  Cratich,  224.  234. 

4.  The  above  was  not  a  cato  of  ambiguity.  It  was  not  an 
ambiguity  patent,  for  the  face  of  the  letter  can  excite  no  doubt. 
It  was  not  a  latent  ambiguity,  for  there  were  not  in  fact  two 
firms  of  the  name  of  John  and  Joseph  N.,  to  either  of  which  the 
letter  might  have  been  delivered.    /6. 

5.  It  was  not  a  case  of  fraud.  And  if  it  was,  a  Court  of 
Ghancery  would  probably  be  the  tribunal  which  would,  if  any 
codd,  afford  redress.     lb. 

6.  If  it  was  a  case  of  mistake,  it  was  a  mistake  of  the  writer 
only,  not  of  him  by  whom  the  goods  were  advanced,  and  who 
claimed  the  benefit  of  the  promise.    lb.  , 

7.  Where  N.  R.  brought  a  suit  against  C,  as  surviving  part- 
ner of  C.  &  N.,  to  recover  from  him  the  amount  of  sundry  bills 
of  excbangie  drawn  by  J.  R.  for  the  use  of  R.  M.  &;  Co.,  whose 
agent  J.  R.  was,  and  endorsed  by  the  plaintiff  N.  R.,  upon  the 
faith  of  the  two  following  letters  written  to  him  by  the  defeodantSi 
C.  8s  N.,  viz. :  "  Our  friends,  Messrs.  R.  M.  b  Co.,  merchants 
in  JSTew-York,  having  determined  tp  enter  largely  into  the  pur- 
chase of  rice,  and  other  articles  of  ^your  produce  in  Charleston^ 
but  being  entire  strangers  there,  they  have  applied  to  U5  for  let- 
ters of  introduction  to  our  friend.  In  consequence  of  which,  we 
do  ourselves  the  pleasure  of  introducing  them  to  your  corres- 
pondence, as  a  house  on  whose  integrity  and  punctuality  the  ut- 
most dependence  may  be  placed }  they  will  write  you  the  nature 
of  their  intentions,  and  you  may  be  assured  of  their  complying 
fully  with  any  contract  or  engagements  they  may  enter  into  with 
you.  The  friendship  we  have  for  these  gentlemen  induces  us  to 
wish  you  will  render  them  every  service  in  your  power  ^  at  the 
same  time,  we  flatter  ourselves  the  correspondence  will  prove  a 
mutual  benefit."  "  We  wrote  you  yesterday  a  letter  of  recom- 
mendation in  favour  of  Messrs.  R.  M.  in  Co.  We  have  now  to 
request  that  you  will  render  them  every  assistance  in  your  power,'' 
&C.  Hddy  that  these  letters  were  not  letters  of  credit,  .and  did 
not  constitute  a  guarantie,  and  that  the  plaintiff,  N.  R.,  was  not 
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^titled  \o  t^cbvct  the  amount  of  the  bifls  endor^^d  by  him,  a's 
alleged,  on  the  fahh  of  the  letters  from  C  ^d  N.  Grant  ir. 
Haylor,  4  Crundi,  -224.  234. 

GUARANTIE  n. 

Construction  of  a  gtiarahiie. 

B*  The  law  will  not  subject  a  man  having  no  interest  in  the 
transaction  to  pay  the  debt  of  another,  unless  bis  undertaking 
manifests  a  clear  intention  to  bind  himself  for  that  debt,  tiussdl 
V.  XI arJc^s. executors.  ^  Cranch.  6&,  70. 

9.  Words  of  doubtful  irti port  ought  not  to  receive  such  a  con- 
struction  as  to  make  the  party  using  them  liable  for  the  debt  of 
anotber  person.    R. 

10.  It  is  tl)e  duty  of  the  individual  who  contracts  with  one 
man  on  the  credit  of  another,  not  to  trust  to  ambiguous  plirases 
and  strained  constructions,  but  to  require  an  explicit  and  plain 
declaration  6f  the  obligation  he  is  about  to  assume.     lb. 

11.  B.,  a  merchant  in  New -York,  wrote  Xb  L.,  a  merchant  in 
New-Orleans,  on  the  9th  of  January,  1806,  mentioning  that  a 
ship  belonging  to  T,  &  Son,  of  Pordana,  was  ordered  to  New- 
Orleans  for  freight,  and  req[uesting  L.  to  procure  a  freight  for 
her,  and  purchase  and  put  on  board  of  her  live  hundred  bales  of 
cotton  on  the  owners'  account;  "for  the  payment  of  all  ship- 
ments on  owners'  account,  thy  bills  on  T.  ^  Son,  of  t^ort- 
land,  or  mr,  60  days  sight,  shall  meet  due  honour."  On  the 
13lh  of  February,  B.  again  wrote  to  L.,  reiterating  the  former 
request,  and  enclosing  a  letter  from  T.  in  Son  to  L.  containing 
their  instructions  to  L.,  with  whom  they  afterwards  continued  to 
correspond,* adding,  "^Ay  hills  on  me  for  their  account,  for  cot- 
ton' they  order  shipped  by  the  Mac,  shall  meet  with  due  honour." 
On  the  24th  of  July,  1806,  B.  again  wrote  to  L.  on  the  same 
subject,  saying,  "  the  owners  wish  her  loaded  on  their  own  ac- 
count, for  the  payment  of  which,  thy  bills  on  me  shall  meet  with 
due  honour  at  60  day's  sight."  L.  proceeded  to  purchase  and  ship 
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the  cotton,  and  drew  several  bills  on  B.,  which  were  paid.  He, 
afterwards,  drew  two  bills  on  T.  &  Son,  payable  in  New-Tork, 
which  were  protested  for  non-payment,  they  having,  in  the  mean 
time,  failed ;  and  about  two  years  afterwards,  drew  bills  on  B. 
for  the  balance  due,  including  the  two  protested  bills,  damages^ 
and  interest. 

Hddy  that  the  letters  of  the  13th  of  February,  and  24th  of 
July,  contained  no  revocation  of  the  undertaking  in  the  letter  of 
the  9th  of  January ;  that  although  the  bills  on  T.  &;  Son  were 
not  drawn  according  to  B.'s  assumption,  this  could  only  affect 
the  right  of  L.  to  recover  the  fdamages  paid  by  him  on  the  re** 
turn  of  the  bills,  but  that  L.  had  still  a  right  to  recover  on  the 
original  guarantie  of  the  debt. 

It  was  also  hddj  that  L.,  by  making  his  election  to  draw  upon 
T.  b  Son,  in  the  first  instance,  did  not,  thereby,  preclude  himself 
from  resorting  to  B.,  whose  undertaking  was,  in  effect,  a  pro« 
mise  to  furnish  the  funds  necessary  to  carry  into  execution  the 
adventure.  Also,  hddj  that  L.  had  a  right  to  recover  from  B. 
the  commissions,  disbursements,  and  other  charges  of  the  trans- 
action.   Lanusse  y.  Barker,  3  Wheat  101.  142. 

GUARANTIE  III. 

Jurisdiction  of  Courts  of  law  or  equity  in  cases  of  guarantiee 

12.  The  construction  of  a  letter  of  credit  or  guarantie  is  pre-* 
cisely  the  same  in  a  Court  of  Equity  as  in  a  Court  of  Law,  and 
any  explanatory  fact  which  could  be  admitted  in  the  one  Court, 

*  -mm  _  

will  be  received  in  the  other.      Russell  v.    Clark^s  executors, 
7  Cranch,  69.  89. 

13.  On  the  question  of  fraudulently  misrepresenting  the  credit 
of  a  third  person,  the  remedy  at  law  is  also  complete,  and  in  no 
case  will  a  Court  of  Equity  afford  relief  for  an  injury  sustained 
by  the  fraud  of  a  person  who  is  no  party  to  a  contract  induced 
by  that  fraud.     16. 

14.  Where  the  only  ground  (^equitable  jurisdiction,  in  a  case 

24 
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of  guarantie  or  fraudulent  misrepresentation,  is  the  discovery  of 
facts  solely  within  the  knowledge  of  the  defendant,  and  the  de- 
fendant, by  his  answer,  discloses  no  such  facts ;  and  the  plaintiff 
supports  his  claim  by  evidence  in  his  own  possession,  unaided 
by  the  confessions  of  the  defendant,  the  plaintiff  will  be  dismissed 
from  a  Court  of  Equity,  and  permitted  to  assert  his  rights  at  law. 
Russell  V.  Clark's  executors^  7  Cranch,  69.  89. 

GUARANTIE   IV. 

Effects  of  a  guarantie. 

15.  It  is  the  duty  of  a  party  who  gives  credit  to  another,  upon 
the  responsibility  or  undertaking  of  a  third  person,  immediately 
to  give  notice  to  the  latter,  of  the  extent  of  his  engagements. 
Russel  V.  darkens  executors^  7  Cranch,  69.  92. 

16.  Where  N.  R.  had  endorsed  the  bills  of  R.  M.  &  Co.  upon 
the  faith  of  a  letter  of  credit  or  guarantie  written  by  J.  b  W.  R., 
and  the  principal  debtors,  R.  M.  &;  Co.,  and  the  guarantees  J.  & 
W.  R.,  having  all  become  insolvent ;  R.  M.  &  Co.  made  an  as- 
signment in  trust,  among  other  things,  "  to  pay  to  J.  &;  W.  R. 
the  amount  that  shall  be  recovered  and  paid  from  them  to  N. 
R.''  fac.  **  upon  account  of  a  letter  of  credit,"  inc.  "  and  for 
which  the  said  N.  R.  hath  recovered  a  judgment  against  the 
said  J.  &;  W.  R."  No  part  of  this  judgment  had  ever  been 
paid,  and  J.  &;  W.  R.  being  insolvent,  the  Court,  though  with 
Slime  hesitation,  felt  constrained  to  decide,  that,  under  the  terms 
of  the  trust,  N.  R.  claiming  through  J.  &  W.  R.,  could  not, 
under  the  then  present  state  of  things,  demand  its  execution  di- 
rectly to  himself.  Russell  v.  Clark^s  executors^  7  Cranchj  69. 
94. 

17.  But  it  is  settled  in  this  Court,  that  the  person  for  whose 
benefit  a  trust  is  created,  who  is  to  be  the  ultimate  receiver  of 
money,  may  sustain  a  suit  in  equity  to  have  it  paid  directly  to 
himself.    lb. 

18.  Therefore,  where,  in  the  same  case,  the  principal  debtors. 
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R.  M.  b  Co.,  had  nade  another  assignment  in  trnst,  among 
other  things,  "  to  paj  to  J.  &;  W.  IL  all  such  moneys  as  they 
shall  be  liable  to  pay,  as  guarantees  as  aforesaid,  to  N.  R.,  upon 
bills,"  &c.  reciting  tlie  bills  which  N.  R,  had  endorsed :  Held^ 
that  the  trust  being  to  pay  the  guarantees  a  sum  they  were  liable 
to  pay  to  N«  R.,  and  being  created  in  such  terms  that  the  money 
was  certainly  payable  to  them,  it  should  be  decreed  to  be  pud 
directly  to  N.  R.    Rtusdl  v*  Ctark^s  executors^  7  CranA^  69. 

19.  A  Court  of  Equity  would  not  in  such  a  case  decree  a 
payment  to  the  guarantees,  without  security,  that  the  debt  for 
which  they  had  become  responsible  should  be  paid.     lb, 

20.  But  if  the  present  circumstances  of  the  trust  be  not  suffi- 
ciently before  the  Court  to  enable  it  to  decide  with  certainty 
whether  a  prior  trust,  which  had  been  created  by  the  deed  of 
assignment,  had  been  satisfied,  or  its  objects  otherwise  so  secured 
as  that  the  trust  fund  might  be  applied  to  pay  the  debt  guaran- 
tied, the  Court  will  not  decree  its  payment. 

21.  A  person,  who,  upon  receiving  an  assignment  of  a  share 
of  property  as  security  for  a  debt,  agrees  to  comply  with  a  con- 
tract of  indemnity  or  guarantie  made  by  the  assignor  with  a 
joint  owner  of  the  property,  is  bound  to  fulfil  that  contract,  al- 
though it  exceed  in  amount  the  value  of  the  share  of  the  pro- 
perty transferred  to  him. 

Thus,  where  G.  &;  B.,  merchants  in  this  country,  wrote  the 
following  letter  to  S.  &l  Co.,  merchants  abroad:  **  By  the  re- 
commendation of  our  mutual  friend,  J.  I.  C,  we  are  induced  to 
make  an  acquaintance  with  your  house,  and  we  have  accordingly 
recommended  Mr.  £.  C,  supercargo  of  the  ship  A.,  (of  which 
he,  together  with  Mr.  J.  C.  N.  and  ourselves,  are  owners,)  to 
call  on  you  for  the  necessary  aid  he  may  require  while  in  your 
city,"  be.  *^  We  shall  consider  ourselves  responsible  for  all 
contracts  which  Mr.  £•  C.  may  make  in  the  business  of  this 
ship,  and  anticipate  the  pleasure  of  your  being  well  satisfied 
with  his  strict  fulfilment  of  them,''  Sic.  J.  I.  C.  afterwards 
wrote  to  £.  C,  and  after  informing  him  of  Aie  failure  of  6.  &;  B., 
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imd  stating  that  they  had  conveyed  to  him  two  thirds  of  the 
A.f  and  five  sixths  of  two  thirds  of  the  cargo,  added :  ^^  With 
respect  to  the  ship,  notwithstanding  I  have  a  bill  of  sale  of  two 
thirds,  I  shall  view  yon  (if  yon  return  here  with  her)  as  the 

* 

owner  of  such  proportion  as  agreed  upon  hetween  you  and 
them,"  &c.  kc.  **  and  O.  if  BJ^i  contrail  trith  you  shali,  in  every 
respect^  be  fully  complied  withf  the  same  as  it  would  have  been 
done  toith  them^  had  they  continued  owneny  E.  C,  while  abroad, 
in  order  to  procure  a  cargo  for  the  ship,  bad  obtained  credit 
with  S.  &  Co.,  to  whom  the  above  letter  of  guarantie  was  ad- 
dressed, npon  the  hypothecation  of  the  ship*  Hdd^  that  the  re- 
sponsibility of  6.  &  B.  **  for  all  contracts  Mr.  £.  C.  might 
make  in  the  business  of  the  ship,'  was  as  much  a  part  of  their 
engagement  with  him,  as  the  agreement  that  he  should  be  in- 
terested in  the  ship,  and  that  J.  I.  C.  was  bound  by  his  letter  to 
pay  to  £.  C.  that  part  of  the  debt  contracted  abroad,  on  account 
of  the  ship  and  cargo,  that  G.  b  B.  had  agreed  to  be  responsible 
for.     Clark's  executors  v.  Carrington^  7  Cranchy  300.  322. 

GUARANTIE  V. 

Fraudtdent  misrepresentation  of  the  credit  of  a  third  person, 

22»  A  fraudulent  misrepresentation  of  the  commercial  credit 
of  third  persons,  will  subject  the  person  making  it  to  the  dama* 
ges  sustained  by  the  party  who  confides  in  such  misrepresenta* 
tion.     RusseU  v.  Clark's  executors^  7  Cranchy  69.  92. 

23.  But  though  the  representation  made  by  the  person  sought 
to  be  charged  was,  at  the  time,  untrue ;  yet  if  he  was  ignorant 
of  it,  and,  so  far  as  appears  by  the  evidence,  believed  tliat  it 
was  true,  he  is  not  responsible  for  .the  loss  sustained  by  the  other 
party  in  trusting  to  the  representation.    lb. 

24*  When  one  commercial  man  speaks  of  another  in  extensive 
business,  he  must  be  presumed  to  speak  from  that  knowledge 
only  which  is  given  by  reputation.  He  must  be  supposed  to 
speak  of  the  credit,  not  of  the  actual  known  funds  of  the  person 
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he  recommends ;  of  his  apparent,  not  of  bis  real  solidity.    Rus^ 
geU  V.  Clark's  executors^  7  Cranch^  69.  92. 

25.  In  saci)  a  case,  it  is  incautious  and  indiscreet  to  use  terms 
which  imply  absolute  and  positive  knowledge ;  and  it  may,  per- 
haps, be  admitted,  that  fraud  may  be  presumed  on  slighter  evi- 
dence than  would  be  required  in  a  case  where  a  letter  was  writ- 
ten with  more  circumspection.     lb, 

26.  Tet,  even  in  such  a  case,  where  the  communication  is 
honestly  made,  and  the  party  making  it  has  no  interest  in  the 
transaction,  he  is  not  responsible  for  its  actual  verity.    lb. 
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1.  Infancy  is  a  bar  to  an  action,  ex  contractUj  by  the  owner 
of  a  cargo  against  his  agent,  the  supercargo,  for  a  breach  of 
orders ;  but  not  to  an  action  of  trover  for  the  conversion  of  the 
goods.     Vasse  v.  Smithy  6  Cranch^  226.  230. 

2.  But  infancy  may  be  given  in  evidence  in  an  action  of 
trover,  upon  the  plea  of  not  guilty ;  not  as  a  bar,  but  to  show 
the  nature  of  the  act  which  is  supposed  to  be  a  conversion.    lb. 

3.  An  infant  may  be  made  liable  in  trover,  although  the  goods 
converted  be  in  his  possession  in  virtue  of  a  previous  contract, 
lb. 
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INSURANCE. 

I.  Seaworlhinessy  and  competency  of  the  ship  to  perform  the 
voyage. 

II-  Risks  or  perils  insured  against :  (A)  fVhat  risks  are 
within  the  policy.  (B)  What  risks  are  excluded  by  the 
common  memorandum*     (C)  Duration  of  risk. 

III.  Policy  :  (A)  Party  effecting  the  policy^  and  description  of 

the  person  and  interest  of  the  insured.  (B)  Mode  of 
effecting^  cancelli7igy  and  altering^  and  of  correcting  mis- 
takes  m,  the  policy.  (C)  Description  of  the  voyage^ 
(D)  Valued  or  open  policy.  '  General  construction  of  the 
policy. 

IV.  Warranty :     (A)   Warranty  of  neutrality.     (B)  Warran- 

ty against  illicit  and  contraband  trade. 
V.  Representation  and  concealment. 
VI.  Deviation :  (A)   What  is  a  deviation^  and  when  actual  or 

intended.     (B)   What  will  justify  a  deviation. 
VII.  Loss  :     (A)  By  capture,  or  arrest  and  detention.     [B)  By 

barratry. 
VIIL  Abandonment :     (A)  Upon  capture  or  arrest.     (B)   When 
and  how  the  abandonment  must  be  made.     (C)  Effect  of 
an  abandonment. 

INSURANCE  L 

Seaworthiness  y  and  competency  of  the  ship  to  perform  the  voyage^ 

I.  Where  a  policy  upon  a  vessel  contains  a  clause,  **  that  if 
the  vessel,  after  a  regular  survey,  shall  be  condemned  for  being' 
unsound  or  rotten,  the  underwriters  shall  not  be  bound  to  pay 
the  subscription  on  this  policy  :*'  a  report  of  surveyors,  that  the 
vessel  was  unsound  and  rotten,  but  not  referring  to  the  com- 
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meDcenieDt  of  the  voyage,  is  not  sufficient  to  discharge  the  un« 
der writers.  Marine  Jns.  Co,  of  Alexandria  v.  Wikon,  3  Cranchj 
i87. 

2.  Quare^  Whether,  in  such  a  case,  the  report,  even  if  it  re- 
lated to  the  commencement  of  the  voyage,  would  be  conclusive, 
or  whether  parol  evidence  might  be  admitted  ?    lb. 

INSURANCE  11. 

Risks  or  perils  insured  against :  (A)  JVhat  risks  are  within  the 
policy,  (B)  What  risks  are  excluded  by  the  common  memo- 
randum.    (C)  Duration  of  risk, 

(A)  What  risks  are  within  the  policy* 

3.  Insurance  on  ^^  the  brig  Richard,  at  and  from  Tobago,  to 
one  or  more  ports  of  the  West  Indies,  and  at  and  from  thence  to 
Norfolk.^'  The  following  clause  was  inserted  in  the  body  of 
the  policy  :  **  This  insurance  is  declared  to  be  made  against  all 
risks,  blockaded  ports  and  Hispaniola  excepted.^^  And  at  the 
loot  of  the  policy  was  the  following  memorandum :  '*  Warranted 
by  the  assured  free  from  any  charge,  damage,  or  loss,  which 
may  arise  in  consequence  of  the  seizure  or  detention  of  the  pro- 
perty for  or  on  account  of  illicit  or  prohibited  trade.^'  ^The 
vessel  sailed  from  Tobago  for  Curracoa,  which  was  then  blocka- 
ded in  fact,  but  the  blockade  was  not  known  at  Tobago  when 
the  vessel  sailed,  nor  was  it  known  to  the  master  until  be  was 
warned  off  by  a  British  ship  of  war  of  the  blockading  squadron. 
The  vessel  then  sailed  for  Norfolk,  but  on  the  voyage  was  cap- 
tured by  a  French  privateer,  by  whom  the  vessel  was  plundered 
to  a  considerable  extent,  and  ordered  to  St.  Domingo  for  adjudi- 
cation. Held^  that  this  risk  did  not  come  within  the  exception 
contained  in  the  policy,  and  the  vessel  having  sailed  ignorandy 
for  a  blockaded  port,  was  covered  by  the  policy  Yeaton  v.  Fry, 
5  Cranchj  335  341. 

4.  The  exception  contained  in  the  policy  in  the  above  case 
was  not  a  warranty  ;  the  words  being  the  words  of  the  insurer. 
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and  not  of  the  insured,  and  taking  a  particular  risk  out  of  the 
policy,  which,  but  for  the  exception,  would  be  comprehended  in 
the  contract.     Teatan  v.  Fry,  5  Crunch,  335.  341. 

5.  Policies  of  insurance  are  generally  the  most  informal  in- 
struments which  are  brought  into  courts  of  justice ;  and  there  are 
no  instruments  which  are  more  liberally  construed,  in  order  to 
effect  the  real  intention  of  the  parties,  if  that  intention  can  be 
clearly  ascertained.     lb. 

6.  Thus,  in  the  above  policy,  a  few  words  were  given,  to 
which  others  must  be  subjoined  in  order  to  complete  the  sense^ 
and  give  a  full  description  of  the  risk  against  which  the  under- 
writers were  unwilling  to  insure.  .  lb. 

7.  '*  Hispaniold*^  was  a  specified  place,  excluded,  by  consent, 
from  the  policy.  Against  the  risks  of  such  a  voyage,  whatever 
they  might  be,  the  underwriters  would  not  insure.  The  insured 
had  notice  of  this,  and  if  he  had  sailed  ^r  HispamolOf  the  voyage 
would  have  been  entirely  at  his  own  risk.     lb. 

8.  But  the  same  principle  does  not  apply  to  the  other  eicep" 
iion  of  ^^  blockaded  ports.^^  They  were  excepted  from  the  in- 
surance by  their  character  as  blockaded  ports,  and  it  is  the  risk 
attending  this  character,  which  produced  the  exception.     lb. 

9.  The  r;sk  of  a  blockaded  port,  as  a  blockaded  port,  is  the 
risk  incurred  by  breaking  the  blockade.  Tiiis  is  defined  by 
public  law.  Sailing  from  Tobago  for  Curracoa,  knowing 
Curracoa  to  be  blockaded,  would  have  incurred  this  risk ;  but 
sailing  for  that  port,  without  such  knowledge,  did  not  incur  it, 
lb. 

(B)   What  risks  are  excluded  by  the  common  memorandum. 

10.  Whatever  may  have  been  the  motive  for  the  introduction 
of  the  clause  concerning  memorandum  articles  into  policies  of  in- 
surance, which  was  done  as  early  as  the  year  1749,  and  most 
probably  with  the  intentiQp  of  protecting  insurers  against  losses 
arising  solely  from  a  deterioration  of  the  article,  by  its  own 
perishable  quality ;  or  whatever  ambiguity  may  have  once  ex- 
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tiled  finom  Ifae  term  aioerage  bei^g  oied  in  difttent  seoaes,  that  is 
as  flignSfyiag  a  eoniriimlMfi  te  h  general  lossy  and  also  a  particu^ 
iar  or  partial  injury  (ailing  oo  the  subject  iasured,  it  is  well  uii» 
derstood  at  the  present  day,  with  respect  to  such  articles,  thai 
itiiderwriters  are  free  from  all  partial  losses  of  every  kind  wbicii 
do  iMit  arise  from  a  contribution  towards  a  general  average. 
Biaysv.  Chesapeake  Ins.  Co.  7  CroocA,  415. 418. 
"  11.  When  only  a  part  of  a  cargo  consisting  all  of  the  same 
kind  of  memorandum  articles  is  lost,  in  any  way  whatever,  and 
the  residue  arrives  in  safety  at  its  port  of  destination,  the  loss 
being  a  partial  loss  only,  and  not  resulting  from  a  general  ave* 
rage,  the  insurers  are  not  liable  for  it 

Thus,  where  the  sum  of  25,000  dollars  was  insured  on  14,565 
hides  '*  warranted  by  the  assured  free  from  average,  unless  gene- 
ral ;^'  and  3,286  hides  were  put  on  board  of  a  lighter  to  be 
transported  from  a  vessel  to  their  port  of  destination,  and  the 
lighter  in  her  passage  to  the  shore  was  sunk,  by  which  accident, 
789  of  the  hides,  of  the  valae  of  4,000  dollars,  were  totally  lost, 
tod  the  residue,  to  the  number  of  2,491,  were  fidied  up  and 
saved,  at  the  expense  of  6,000  dollars,  paid  by  the  insured,  to 
whom  the  hides  were  delivered,  and  sold  on  his  acconnt  Meld^ 
that  the  underwriters  were  not  Kable  for  the  loss.    tt. 

12.  The  underwriters  are  not  liable  for  salvage  upon  memo^ 
fttndum  articles  under  that  clause  of  the  policy  which  authorizes 
the  insured  to  labour  and  travel  for  the  preservation  of  the 
cargo,  unless  perhaps  in  a  case  where  the  salvage  may  have  pre«^ 
vented  an  actual  total  loss  of  tlie  cargo,    lb. 

TbuF,  in  the  above  case,  it  was  held  that  the  underwriters  not 
being  answerable  for  the  principal  loss,  they  were  not  answera- 
ble for  the  subsequent  expenses  which  were  incurred  in  preserving 
the  property,    lb. 

13.  A  technical  total  loss  may  arise  from  a  mere  deterioration 
of  the  cargo  by  any  of  the  perils  insured  against,  if  the  deteriora- 
tion  be  ascertained  at  an  intermediate  port  of  necessity,  short  of 
ttie  port  of  destination.  Marcadier  v.  Chesapeake  Ins.  Co. 
8  Craneh^  39. 47. 

2B 
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14.  In  «icb  case,  although  the  ^bip  be  in  a  oapacky  to  pei»- 
form  the  voyage,  yet  if  the  voyage  be  not  worth  pursuiagy  or 
the  thing  insured  be  so  damaged  as  to  be  of  little  or  no  valuet 
llie  insured  has  a  right  to  abandon.  Mareadier  v.  Chuapeake 
Ins.  Co.  8  Cranchy  39«  47. 

.  15w  It  has  therefore  been  held,  that  if  the  caigo  be  damaged 
in  the  course  of  the  voyage,  and  it  appears  that  what  has  been 
saved  i»  less  in  value  than  the  amoaot  of  the  ireight^  it  is  a  clear 
case  of  a  total  loss.    lb* 

16.  It  does  not,  however,  appear,  that  the  exact  quantum  of 
damage  which  shall  authorise  an  abandonment  as  for  a  total 
loss,  has  ever  become  the  direct  subject  of  a<yadtcatioD  i|i  the 
English  Courts.    lb. 

17.  The  celebrated  treatise  Le  Crmionj  c*  7.  considers  that  a 
damage  exceeding  the  moiety  of  the  value  of  the  thing  iasured, 
is  sufficient  to  authorise  an  abandonmeot*    lb* 

18.  This  rule  has  received  some  countenance  from  mcire  re* 
cent  elementary  writers ;  and  from  its  public  ccmveoience  and 
Certainty,  has  been  adopted  as  the  governing  principle  in  soma 
of  the  most  respectable  commercial  States  in  the  Union ;  an4 
perhaps  is  now  so  generally  established  as  not  easily  to  be  sban 
ken.    R. 

19.  But  tins  rule  has  never  been  deemed  to  extend  to  a  carg# 
consisting  wholly  of  memoraadum  articles.    lb, 

20.  The  legal  effect  of  the  memorandum  is  to  protect  the  no* 
derwriter  from  all  partial  losses ;  and  if  a  loss  by  detenoration, 
exceeding,  a  moiety  in  value^  would  authorise  an  abandonnenl^ 
the  great  object  of  the  stipulation  would  be  completely  evaded. 
lb. 

21.  It  is  therefore  the  settled  doctrine,  that  nothing  short  of  la 
total  extinction,  either  physical  or  in  value,  of  memorandum  ar- 
ticles, at  an  intermediate  port,  would  entitle  the  insured  to  torn 
the  case  into  a  total  loss,  where  the  voyage  is  capable  of  bring 
performed.    Ib» 

22.  And,  perhaps,  even  as  to  an  extinction  in  value,  where 
the  commodity  specifically  remains,  it  may  yet  be  deevied  not 
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^He  selded,  whetliery  onder  die  Hke  ctrcQaMtances,  it  woald 
authoriie  an  abandODineiif  for  a  total  loss.  Marcadier  v.  Chesor 
peake  Int.  Co.  S  Cranehj  39.  47.  « 

23.  The  onderwriler  is,  in  all  cases  of  deterioration,  entitled 
to  an  exemption  from  partial  losses  on  the  memorandum  articles ; 
and  ta  onfer  to  effectoate  this  right,  it  is  necessary,  where  a 
technical  total  loss  is  sought  to  be  maintained  upon  the  mere 
ground  of  deterioration  of  the  cargo,  at  an  intermediate  port,  to 
a  moiety  of  its  value,  to  exclude  from  that  estimate  all  deteriora- 
tion of  the  memorandum  articles.    lb* 

24.  In  tiie  case,  therefore,  of  a  cargo  of  a  mixed  character, 
embracing  articler  of  both  descrqjttons,  some  within  and  others 
without  the  purview  of  the  memorandum,  no  abandonment,  for 
mere  deterioration  in  value  during  the  voyage,  can  be  valid,  un* 
less  the  damage  on  the  non-memorandum  articles  exceeds  a 
moiety  of  the  value  of  the  wfa<lie  cargo,  including  thememoran-* 
dum  articles.    lb. 

25.  A  total  loss,  for  which  only  the  insurer  on  memorandum 
articles  is  liable,  can  never  happen,  where  the  cargo,  or  any  part 
of  it,  is  sent  by  the  insured,  and  reaches  the  ori^nal  port  of  its 
destination. 

ThoS|  where  the  ship  being  cast  on  shore  near  the  port  of  des« 
tination,  the  agent  of  the  insured  eaiployed  persons  to  unlade  as 
much  of  the  cargo  (of  corn)  as  could  be  saved,  and  nearly  one 
half  was  landed,  dried,  and  seht  on  to  the  port  of  destination, 
and  sold  by  the  consignees  at  about  one  quarter*  the  price  of 
sound  corn,  leaving  a  very  inconsiderable  sum  for  the  owner, 
after  paying  the  expenses }  this  was  held  not  to  be  a  total  loss, 
and  the  insurer  was  held  not  to  be  liable.  Morean  v.  The  Unv' 
M  9taie$  Ins.  €o.  I  Wheat  219.  221. 

(C)  Duration  of  the  risk. 

* 

28.  Insurance  at  and  from  an  Island^  such  as  those  of  the 
West-Indies,  generally,  protects  the  vessel  while  coasting  from 
port  to  port  of  the  island  for  the  purpose  of  the  voyage  iosar«d. 
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TbiiSy  irivere  a  ship  was  insured  at  and  fiwHo  Nctr-Toricit 
Barbadoesy  aod  at  and  from  tbencfrtp  die  idaiid  of  TrkikMi 
4Mdai  and  from  Trinidad  back  to  New- York;  and  kaviBgarHv^ 
at  the  Port  of  Spato,  in  the  bland  of  Triuidady  remaiBed  tbefe 
some  time,  and  then  sailed  aoder  a  special  license  1W>bi  the  pro- 
per authorities,  for  Fort .  Qyslop,  another  port  in  the  island,  for 
the  purp^^se  of  procuring  and  taking  in  a  part  of  iier  retma 
cargo,  and  with  a  view  of  returning  to  the  Port  of  Spaia,  that 
being  the  only  port  in  the  isistod  of  Trinidad  at  which  vessels 
arriving  from  other  places  were  peroiatted  to  enter,  or  from  which 
those  destined  on  fbreign  voyages  were^permitted  to  dear ;  and 
was  lost  on  her  voyage  to  Fort  H^lop,  by  the  dangers  of  the 
•seas :  Btld^  that  the  loss  was  within  the  policy*  Dickey  v*  Bair 
timore  In$.  Co.  7  Cranehy  327. 

27.  The  voyage  is  terminated  when  the  vessel  arrives  at  her 
port  of  destbationi  and  has  been  moiN^  there  in  safety  for 
twenty-four  hours.  Oratie  v.  Maarint  Im.  Co*  8  Cranehf  t6, 
82. 

28.  But  the  termination  of  the  voyage,  as  to  the  ship,  does 
not  necessarily  terminate  the  risk  on. the  goods.    IIk    . 

29.  The  duration  of  the  risk  on  the  goods,  beyond  the  ter» 
minatidn  of  the  voyage,  depends  on  the  intention  of  the  parties, 
aod  this  intention  roust  be  found  in  their  contract. 

Thus,  where  insurance  was  made  on  cargo,  at  and  ^*  from 
Baltimore  to  Leghorp,*'  '^  beginning  the  adventure  on  the  said 
lawful  goods  and  merchandises  from  and  immediately  fo'lowing 
the  lading  thereof  on  board  of  the  said  vessel  at  Baidmi»ra 
aforesaid,  aod  so  shall  continue  and  endure  tmtil  the  said  goods 
and  merchandizes  shall  be  safely  landed  at  L^hom  aforesa^,^ 
Uddf  that  the  underwriters  were  discharged  by  the  goods  beings 
landed  at  the  Lazaretto  erected  for  the  performance  of  quaraO^ 
tine  on  the  shore  of  the  port  about  half  a  mile  from  the  city, 
such  beiog  the  known  law  of  the  place  and  established  usage  of 
trade.    J6« 

30.  The  word  "  Leghorn,"  as  used  in  the  above  poIic|l 
means  not  the  city^  but  the  port  of  that  name^    R* 
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'M.-'ibe  rkk,  iirtbis  cttse,  coDtlntiiMl  untH  ttie  goods  were 
4tkMy  hntkd,  ahboagh  the  vojrege,  as  to  the  ship,  might  be  ter- 
nrhleted  prc^ioiis  to  'their  landiog.  Grade  v.  Marine  Ins,  Co. 
8  Cranth^  IB.  82. 

'  S2.  tn  ordinary  cases,  where  the  government  does  not  inter- 
fere between  the  parties,  this  risk  would  continue  until  the  goods 
ahoold  be  landed  in  safety  at  the  usual  place,  and  at  the  disposal 
cf  die  consignee.'    Ik 

33.  Bat  ID  this  case,  the  establishment  of  the  Lazarettb  and 
the  laws  of  quarantine,  at  the  port  of  Leghorn,  being  of  ancient 
^ote,  and  of  genenj  notoriety,  formed  a  usage  of  trade  known 
4o  the  paitiM,  and  conUroiling  the  contract.     lb. 

INSURANCE  III. 

*Poliey*  (A)  Party  effecting  the  poticy^  and  description  of  the 
permm  and  interest  of  the  insured.  (B)  Mode  of  effecting^ 
cancelling^  and  altering^  and  of  correcting  mistakes  m,  /Ac 
policy*  (C)  Description  of  the  voyage.  (D)  Valued  or  open 
policy.    Chneral  Construciion  of  the  policy. 

(A)  Party  effecting  the  policy^  and  description  of  the  person  and 

interest  of  the  insured. 

34.  A  poHcy  in  the  name  of  one  joint-owner,  "  as  property 
may  appear,"  (.without  the  clause  stating  the  insurance  to  be  for 
the  benefit  of  all  concerned,)  does  not  cover  the  interest  of 
another  jomt-owner.  Graves  v.  Boston  Marine  Insurance  Co. 
2  Cra»ck,  419.  431. 

30.  The  interest  of  a  co-partnership  cannot  be  given  in  evi-* 
denee  on  an  averment  of  individual  interest,  nor  an  averment  of 
the  interest  of  a  company  be  supported  by  a  special  contract  re^ 
lating  in  its  terms  to  the  interest  of  an  individual.    lb. 

36.  The  case  of  Pt^t  v.  Fry,  (2  Bos.  fy  PuH.  240.)  even  if 
Mtidii%  as  an  authority,  is  too  imperfectly  reported  to  over- 
throw the  previously  established  doctrine,  that  an  averment  of 
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the  interest  of  a  company  in  an  innirance,  cannot  be  soppoiteA 
by  evidence  of  a  special  contract  relating  in  its  terms  to  an  indi* 
vidual  only.     Oravti  v.  Boston  Marine  Ins*  Co.  419.  431.  44A> 

(B)  Mode  of  effutmgy  cancelling^  and  altering^  and  of  correcting 

mistakes  tn,  the  policy. 

'2n.  If  the  insared  mak^  a  proposition  to  the  underwriters  to 
cancel  the  policy,  which  proposition  is  rejected ;  and  the  under- 
writers aAerwards  assent  to  the  proposition,  but  before  infbrma* 
tion  of  such  assent  reaches  the  insared,  they  have  notice  of  the 
loss  of  the  vessel  insured,  such  proposition  and  assent  do  not  in 
law  amount  to  an  agreement  to  cancel  the  policy.  Head  v.  The 
Promdence  Ins.  Co.  2  Cranch,  121.  167. 

38.  Where  the  act,  by  which  an  insurance  company  was  in- 
corporated, provided,  "  that  aH  policies  of  assurance,  and  other 
instruments,  made  and  signed  by  the  president  of  said  company^ 
or  any  other  officer  thereof^  according  to  the  ordinances,  by-laws, 
and  regulations  of  the  said  company,  or  of  their  board  of  di* 
rectors,  shall  be  good  and  effectual  in  hiw,  to  bind  and  oblige 
the  said  company  to  the  performance  thereof,  in  manner  as  set 
forth  in  the  constitution  of  the  said  company,"  &ec.  Held,  that 
a  contract  varying  a  policy,  in  order  to  become  the  act  of  the 
company,  must  be  executed  in  the  same  manner  with  the  policy 
itselfl  The  force  of  a  policy  may,  indeed,  be  terminated  by  ac- 
tually cancelling  it,  but  an  agreement  to  cancel  it  must  be  exe- 
cuted in  the  same  manner  with  the  policy  itself.    lb. 

39.  Without  ascribing  to  the  company  in  question  alf  the 
qualities  and  disabilities  annexed  by  the  common  law  to  ancient 
institutions  of  this  sort,  it  may  correctly  be  said  to  be  precisely 
what  the  incorporating  act  has  made  it,  to  derive  all  its  powers 
from  that  act,  and  to  be  capable  of  exerting  its  faculties  only  in 
the  manner  which  that  act  authorizes,    lb.  * 

40.  A  Court  of  Equity  will  not  correct  an  alleged  mistake  in 
a  policy  of  insurance,  unless  the  evidence  of  the  knowledge  by 
the  underwriters  of  die  intention  of  tho  insured,  at  the  time  of 
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mkiog  Ae  policy^  be  vdry  clear  and  fite  from  doubt.    Bmi  r. 
ThA  Pnmdenfie  Ins.  Co.  2  Cranek,  127. 167. 

(C)  Description  of  the  voyagem 

.      -  *  • 

41.  Upon  a  policy  "  from  Baltimore  to  Laguira,  mih  liberty 
of  one  other  neighbouring  forty  and  at  and  from  them,  or  either 
of  them,  back  to  Baltimore  ^"  held^  that  the  port  of  Amsterdam, 
in  the  islaod  of  Curracoa,  wa$  a  neighbouring  port  within  the 
policy^  the  distance  between  the  two  places  being  inconsiderable^ 
and  it  not  being  stipulated  that  the  neighbouring  port  should  be 
under  the  same  government  Maryland  Ins.  Co.  v.  Woodsj 
6  Cranchy  29.  47. 

(D)   Valued  or  open  policy.     General  construction  of  the  poHcy. 

42.  In  an  action  upon  a  valued  policy,  it  is  not  competent  for 
the  underwriters  to  give  parol  evidence  that  thereat  value  of  the 
thing  insured  is  different  from  that  stated  in  the  policy.  Mar 
fine  Ins.  Co*  v.  Hodgson^  6  Cranch,  206.  220. 

43.  When  a  cargo  is  insured  by  different  policies,  in  some  of 
which  the  rate  of  exchange  is  fixed  at  which  the  prime  cost  of  the 
cargo  shall  be  valued;  in  ascertaining  the  amount  of  the  inte- 
rest of  the  insured,  upon  setdement  of  those  policies  in  which  (he 
rate  of  exchangers  fixed,  the  whole  cargo  is  to  be  valued  at  that 
rate  of  exchange,  without  regard  to  the  rate  of  exchange  by 
which  the  value  may  have  been  ascertained  iQ  the  other  policies. 
Pleasants  v.  Marylathd  Lis.  Co.  8  Cranch^  55. 

0 

INSURANCE  IV, 

I 

Warranty.     (A)   f^arranty  of  neutrality*    (B)  Warranty  against 

illieit  and  contraband  trade* 

(A)  Warranty  of  neutrality* 

44.  A  ship  warranted  to  he  American  property,  (while  the  Uni* 
ltd  States  are  oeatrali)  is  impliedly  warranted  to  conduct  herself 


Aumg  the  v«yng9  as  a  neutral;  and  an  attaoapt  to  amor  • 
blockaded  port,  kooauog  it  u>  be  blockaded^  forfiuu  tbal  cha- 
racter, and  is  a  breach  of  the  warranty.  Fkxtimmoni  v.  Aev- 
part  Im.  Co.  4  Cranehf  IS&.  198. 

45.  But  a  sentence  of  a  Prize  Court,  declaring  ^'  the  said  brig 
to  have  cleared  out  for  Cadia,  a  port  actually  blockaded  by  the 
amis  of  our  sovereign  lord  the  king,  and  tbat  the  master  of  said 
brig  persisted  in  his  intention  of  entering  that  port  after  waming^ 
from  the  blockmling  force  not  to  do  so,  is  a  direct  breach  and 
violation  of  the  blockade  thereby  notified,'' — ^is  not  cnnckisi?e 
evidence  of  a  breach  of  the  warranty,  of  neutrality.  Persisting 
in  an  inteiUion  to  enter  a  blodcaded  port  after  warning,  is  not 
0fttempting  to  enter  it.     lb. 

4Q.  Sailing  for  a  blockaded  port,  knowing  it  tobe  blockaded^ 
has  been,  in  some  English  cases,  construed  into  an  intention  to 
enter  that  port,  and  has  therefore  been  adjudged  a  breach  of  the 
Meckade  from  the  departure  of  the  vessel.  In  such  cases,  the 
fact  of  sailing  is  coupled  with  the  sntenliofi,  and  the  sentence  of 
condemnation  was  founded  upon  an  actual  breach  of  blockade. 
The  cause  assigned  for  condemnation  would  be  a  justifiable 
cause,  aod.it  would  be  for  the  foreign  Court  alone  to  determine 
whether  tlie  testimony  supported  the  allegation  that  the  blockade 
was  broken.  Had  the  above  sentence  averred  that  the  brig  had 
irokei^  the  ftZocfauie,  or  had  attempied  to  enier  the  port  of  Cadh 
after  warning  from  the  blockading  force,  the  cause  of  condemna^ 
tion  would  liave  been  jnstifiable,  and  the  assured  could  not, 
without  controverting  tlie  conclusiveness  of  the  sentence,  h^LVt 
entered  into  any  inquiry  respecting  the  conduct  of  the  vessel. 
lb. 

47.  A  warranty  of  neutrality  is  forfeited  by  a  breach  of  block** 
ade.     Croudgon  v.  Leonard^  4  Craneh,  434. 

48b  The  sentence  of  a  foreign  Prize  Court,  condemning  a  ve»» 
sel  for  attempting  to  break  a  blockade,  is  conclusive  evidence,  in 
an  action  on  the  policy  of  insurance,  containing  a  warranty  of 
neutral  property,    ii. 

4A.  The  doctrine  Qf  the  conehiHv^aess  of  the  sentences  of 
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£>r6ign  Prize  Courts  is  coeval  with  the  species  of  contract*  to 
which  it  is  applied.  It  was  the  law  of  policies  of  iosorance  at 
the  time  wbea  they  were  considered  in  England  as  contracla 
proper  for  the  Admiralty  jurisdiction,  and  at  the  time  when  they 
were  submitted  to  the  Court  of  Policies  established  in  the  reign 
of  Elisabeth.  Craudson  v.  Leonard^  4  Cranch^  434.  Pv 
Johnson  J. 

50.  The  doctrine  of  the  conclusiveness  of  foreign  prise  8en«< 
lences  is  founded  upon  the  principle  that  all  the  world  are  par- 
lies in  an  admiralty  cause^  The  insured  is  emphatically  a  party  ; 
the  master  is  his  immediate  agent,  and  is  also  bound  to  act  for 
the  benefit  of  all  concerned  ;  so  that,  in  this  respect,  he  also  re- 
presents the  insurer.    lb*    Per  Washington,  J. 

£l*  A  policy  of  insurance  for  ^'6.  F.  S.  andotiien  of  Rich" 
mandf  as  well  in  his  own  name  as  for  and  in  the  name  and 
names  of  all  and  every  other  person  and  persons  to  whom  the 
same  did,  might,  or  should  appertain,  in  part  or  in  all," — and 
containing  no  warranty  of  neutrality,  covers  belligerent  as  well 
as  neutral  property.  Hodgson  v.  Marine  Int.  Co.  5  .Cranch^ 
100.  109. 

52.  Some  of  the  parties  insured  being  described  as  of  Rich*' 
mond^  (a  place  in  the  United  States,  then  neutral,)  does  not  ne*- 
cessarily  imply  that  they  all  resided  there;  and  even  if  it  were 
so,  an  express  warranty  of  neutrality  is  necessary,  if  it  be  de- 
signed to  run  only  a  neutral  risk.    lb. 

53.  In.  an  action  upon  a  policy  on  property  warranted  neu- 
tral, ^*  proof  of  which  to  be  required  in  the  United  States  only,'' 
a  sentence  of  condemnation  in  a  foreign  Prize  Court,  upon  the 
ground  of  a  breach  of  blockade,  is  not  conclusive  evidence  of «. 
violation  of  the  warranty.  Marine  Ins.  Co.  v.  Woods,  6  Cranckj, 
29.44. 

54.  Quasref  Whether  a  breach  of  .blockade,  by  a  vessel  not 
warranted  neutral,  would  discharge  the  underwriters  f    lb. 

65.  The  contract  of  insurance  is  very  loosely  drawn,  and  m 
^Settled  construction,  difierent  from  the  natural  import  of  the 
words,  is  given  by  the  comioercial  world,  to  many  of  its  stipn- 
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lnHooB,  friiidi  MdiCraeiion  bat  been  iuttakied  by  At  dtcitiMi 
•f  Coonii.  On*  «f  ftesfe  is  OD  tke  warranty  ihKt  tfae  vestal  fe 
nautrai  pivperty*    .Mamie  ib.  Ca.  v.  KFaoA,  6  Onm^A,  S9.  44. 

fi6w  A  aMiii»k  that  wHboat  a  warranty  of  oeoirality,  *te  at«- 
amvpt  «if  a  damral  VMsel  ta  Mier  a  blockaddl  port  aiight  be  ooa^ 
iddered  as  diacfaarging  the  aadarwrilers.  Bat  no  such  decisiatt 
has  ever  been  made,  nor  is  the  principle  asserted  in  any  of  tbe 
^ai(i«atai|y  writers.    R. 

47.  Oa  ibe  conirary,  tbe  judgments  in  Avomr  of  the  aiid«h- 
tviritma  10  suth  cases  have  beea  uniformly  fininded  on  the  breacb 
of  tfaa  a^ak'raniy  of  nemiraiityt  which,  though  in  terms  eitended 
only  so  the  pnferiy^  baa  bean  carried  by  conatructioD  to  the 
cwiduct  of  the  vessel*    IfK 

JS.  This  beiag  the  constnK^tioii  put  by  parties,  and  by  Courts, 
oo  the  wtarranty  of  aeairaliiy,  ilie  reservation  of  the  right  c)f 
Kiviog  proof  itt  the  Uoittd  Sutes,  which,  in  dirsct  terms,  refers 
ito  the  wb^  warranty,  must  be  considered  as  intended  by  the 
yatvtiaa  to  be  co^eatensifve  with  the  warranty  iuelf ;  and,  as  ibe 
4io0d«ct  of  ilie  vessel  is,  in  legal  construction,  comprehended  in 
the  warranty  of  her  neutrality,  the  conduct  of  the  vessel  will,  ill 
lof^l  constrtmAon,  be  comprebended  in  the  reservation  of  a  right 
40  make  proof  in  the  United  Sasles.    A.  * 

JO.  If  the  interest  erf  one  joint  owner  of  a  caigo  be  lasared, 
and  if  fhat  interest  be  bona  fide  neuWal)  it  is  no  breach  of  die 
warranty  of  neutrality  if  the  other  joint  owoer,  whose  interest  is 
not  itoumd,  be  a  bettigerent.  JJvingiim  v.  Marylund  Im.  Co. 
6  CJrancA,  274.  2T8. 

<0i  The  assured  in  such  a  case  are  not  understood  to  warrant 
tbat  the  wbote  cargo  is  neutral,  but  that  Che  interest  insured  k 
neotraL    Uk 

61.  In  general,  concealment  of  papers  amounts  to  a  breach  of 
Ibe  waarranty  of  neutrality.  Liaingiton  tf  Qilchrisi  v.  Maryhnd 
Int.  CtK  7  Crmeh,  506.  636. 

68.  But  when  the  underwriters  know,  or  by  die  usage  and 
course  of  the  trade  iasoind,  ought  to  know,  that  cenaki  papers 
ainsi be  on  banrd  foir  the  pof^poee  of  protection  in  oneevem, 
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irhich  ia  tuotbermigfaieiidiiQgerthe  property,  liiQr 
sent  that  the  papers  shali  be  $o  o$ed  as  to  protecl  the  propectjr^ 
Tbas,  where,  duriag  war  belweeii  Crreat  Britail^  m4  SpcJOi 
the  United  Slates  being  aeiilral,  by  the  uatige  pT  the  tmde  ti> 
Peru  from  any  foreign  port,  it  was  necessary  for  the  ship  to 
have  on  board  Spanish  papers,  iq  order  to  give  a  Spanish  cha- 
racter to  the  property  in  Spanish  ports,  the  concealment  of  those 
papers  from  a  British  cniiier  was  held  to  be  no  breach  of  the 
warranty  of  neutrality.  Livingston  ^  OUchrist  v.  Maryland 
ln9.  Ca.  7  Crmckj  506.  536. 

63.  If  a  policy  insures  against  ^'  unkngfiii  iarre9l9|  rMrainls^ 
and  detainments  of  all  kings,  princes,"  S(c.  tbe  quaUficaipiiwi 
*^  unlawful,"  extends  in  its  operatioii  as  well  to  **  festmiot^  aaA 
detainments,"  as  '^  |o  tirrests ;"  and  in  such  ei^e  l^  detSMHH^iA 
by  a  force  lawfully  blockeding  9  port,  is  a  fotf^  s^riesl  Imd  T^ 
straint  by  the  blockading  squadron,  a»d  is  wt  a  p^rU  insured 
against  by  a  policy  containing  a  warranty  of  neutrality;  Mf  QM 
V.  M(mne  In$.  Co.  8  Cranch^  59.  65. 

(B)  Warranty  against  illicit  and  emtro^nd  traif^ 

64.  Inauranee,  by  two  pelicies,  npo^  tbo  cavgo,  al  and  frM» 
New-Tork  to  one  or  two  Portague^  ports  on  the  coast  €^Jk%** 
Tttl,  and  at  and  from  thence  back  to  New-Yovk.  At  ibe  foet  of 
one  of  the  policies  was  the  following  clause :  ^'  The  ilMmi^era 
are  not  liable  for  leizmre  by  the  Poriuguese  for  illicit  ttfade  ;^ 
aud  in  the  body  of  the  other,  was  inaetted  tbe  foHowing :  ^^  N.  Bi. 
The  insurers  do  not  take  the  riak  of  iUicil  trade  witb  the  Pof^ 
tvgoese."  HMy  that  the  exception  in  betb  ekeies  was  sebslaH*' 
tiaUy  the  same,  and  if  the  vessel  aad  cargo  were  seized  mi  con-* 
demned  by  the  Portuguese  government  for  on  afteeiji^  to  ttade 
illicitly,  the  underwriters  ware  not  liable  f^t  ibe  loss^  Church 
T*  Buibartj  2  CroncA,  187.  296. 

65.  No  ^eiture  not  justifiable  under  the  laws  amd  wgetilioiili 
of  Portugal  for  the  restriction .  ^  foreign  eooinleeee  ^hh  ita  con 
tonieS)  wodd  coeie  within  sofb  cm  e^oeptimi;  \mk  every  eeiaiife 
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whkh  is  justifiable  by  these  laws  and  regulations,  is  witbin  it. 
Church  V.  Hubbart^  2  CroneA,  187.  236. 
:  66.  Tbe  right  of  a  nation  to  seise  foreign  vessels  attempting 
an  illicit  trade,  is  not  confined  to  its  own  territorial  limits.    Jb. 

INSURANCE  V. 

Rqtretentation  and  etmcetimeni. 

67.  In  order  to  aVoid  a  policy  for  a  misrepresentation,  it  most 
be  a  misrepresentation  *n  which  the  matter  disclosed  or  con- 
cealed is  material  to  the  risk  of  the  voyage ;  in  which  it  afiects 
the  risk  so  as  to  render  it  different  from  the  one  understood  at 
the  time,  and  on  which  the  premium  was  calculated.  Hodgson 
V.  Marine  Ins.  Co.  6  Crunch^  100.  109. 

68.  It  is  not  on  the  doctrine  o(  seatoorihinessy  that  a  misrepre- 
sentation is  held  to  vitiate  the  policy,  because  the  insured  is  al- 
ways supposed  to  guarantee  the  sufficiency  of  his  vessel  to  per- 
form the  voyage  insured.    lb.    Per  Johnson,  J. 

69.  Nor  is  it  an  evident  and  necessary  increase  of  the  risk ; 
but  it  is  presenting  such  false  lights  to  the  insurer,  as  to  induce 
Mm  to  enter  into  a  contract  materially  different  from  that  which 
be  supposes  he  is  entering  intp.    lb.    Per  Johnson,  J. 

70.  If  the  assured  represent  the  whole  cargo  to  be  neutral, 
when  it  is  not,  or  if  he  conceal  the  interest  of  a  belligerent  ^hen 
it  ought  to  have  been  disclosed,  the  effect  of  the  misrepresenta- 
tion or  concealment  on  the  policy  depends  on  its  materiality  to 
tbe  risk ;  which  must  be  decided  by  a  jury  under  tbe  direction 
of  the  Court.  It  is  a  mixed  question  of  law  and  fact,  on  which 
the  Coart  is  bound  to  direct  the  jury  as  to  tbe  law.  Livingston 
v.  Miryland  Ins.  Co.  6  Craneh,  274.  278. 

-71.  These  words  in  a  letter  from  the  assured  to  his  agent  or- 
dering the  insurance :  "  You  have  already  had  a  description  of 
the  ship  from  Messrs.  C.  &^  D.,  the  agents  of  Mr.  J.,  who  is  the 
ewner,  and  tohich  I  presume  is  corredy*^  do  not  amount  to  a  ti^ar- 
tsMy  or  a  rspresentMti^n  of  what  was  contained  in  the  letter  of 
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Messrs.  C.  ta  D.    lAvingitan  v.  Maryland  In».  Co.  6  Cranch^ 
21  A.  278. 

72.  They  do  not  account  to  a  warranty^  because  they  are  not 
introduced  into  the  policy ;  nor  to  a  repreaenitUian^  because  they 
only  express  the  belief  or  expectation  of  the  assured.    Ib» 

73.  If  a  vessel  take  on  board  papers,  which  are  necessary  to 
carry  on  the  ^voyage  insured,  according  to  the  usage  and  course 
of  the  trade,  but  which  increase  the  risk  of  capture,  the  non-dis« 
closure  of  the  fact  that  they  would  be  on  board  wilj  not  vitiate 
the  policy.     lb, 

74.  But  if  it  is  not  the  regular  nsage  of  the  trade  to  take  such 
papers  on  board,  and  they  are  material  to  the  risk,  the  non«dis- 
closure  of  the  fact  will  vitiate  the  policy.     lb. 

75.  The  operation  of  any  concealment  on  the  policy  depends 
on  its  materiality  to  the  risk }  and  this  materiality  is  a  subject 
for  the  consideration  of  the  jury.  Maryland  Ins.  Co.  v.  Ruden^s 
mdministratrix^  6  Cranch,  338,  339.  " 

76.  Upon  an  insurance  on  a  valued  policy,  if  a  misrepresen- 
tation of  age  and  tonnage  of  the  vessel,  whereby  the  underwri- 
ters are  induced  to  agree  to  a  high  valuation,  be  a  defence,  it  is 
at  law,  and  not  in  equity ;  unless  the  underwriters  be  prevented 
from  using  it  at  law  by  the  act  of  the  insured,  or  by  any  positive 
rule  which  disabled  them  from  doing  so.  Marine  Insi  Co.  v. 
Bo^B&n,  7  Cranch,  332.  238. 

77.  To  constitute  a  representation,  there  must  be  language 
used  equivalent  to  an  averment  of  a  particular  fact.  If  it  be  un- 
true, its  materiality  to  the  risk  must  determine  its  influence  on 
the  policy.  A  false  representation,  though  no  breach  of  the  con- 
tract, if  material,  avoids  the  policy  on  the  ground  of  fraud,  or 
because  the  insurer  has  been  misled  by  it.  Idvingsion  fy  GU- 
chriit  V.  Maryland  Ins.  Co  7  Cranchj  506.  535. 

78.  To  constitute  a  representation,  there  must  be  an  affirma- 
tion or  denial  of  some  fact,  or  an  allegation  which  will  plainly 
lead  the  mind  to  the  same  conclusion.  If  the  expressions  are 
ambiguous,  the  insurer  ought  to  ask  an  explanation,  and  not 
substitute  his  own  conjectures  for  an  alleged  representation.    lb. 
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79.  h  is  a  general  rule,  ibat  a  paper,  wbich  expressly  refers  t0 
another  paper  within  the  power  of  the  party,  gives  notice  of  the 
contents  of  that  other  paper.  Livingston  ^  CHkhrisi  v.  Jifyry* 
land  Ins.  Co.  7  Cranck^  506,  $38. 

80.  Therefore,  if  the  Wtter  ordering  the  iosuraace  and  sob«- 
mitted  }o  the  underwriters,  refer  to  another  letler  previously  laid 
before  theoi^  which  letter  contained  informatioo  that  tiiQ  vessel 
bad  permission  to  tr^de  to  the  Spanish  colonies,  the  uafef«^ 
writers  are  bound  to  notice  thai  fact,  and  to  know  U>at  tbet 
vessel  would  take  all  the  papers  necessary  to  Ictgali^^  the  noy- 
age.     lb. 

INSURANCE  VI. 

Deviation :   (A)  What  is  a  deTiiaiion^  and  mhtn  actual  or  in^ 
tended*     (B)  What  wUl  justify  a  deviation* 

(A)   ^Vhal  is  a  deviation^  and  xi^n  acittal  or  intended* 

81  •  A  detention  at  seat  to  save  a  vessel  in  Stress,  is  such  m 
a  deviation  as  discharges  the  underwriters.  Mason  v«  The  Blai^ 
reau,  2  Cranch^  240.  268. 

82.  An  intended  deviation,  not  actually  carried  into  effeet, 
will  not  vitiate  a  policy,  nor  exempt  the  insurers  from  a  los| 
Uappening  before  the  vessel  arrives  at  the  dividing  point*  3|a- 
rine  Jns.  Co,  v.  Tucker^  3  Cranohy  357.  384. 

83.  If  the  ship  sail  from  the  port  mentioned  in  the  pdicy,  witb 
an  intention  to  go  to  the  port  or  ports  also  described  therein  f  % 
determination  to  call  at  an  intermediate  port,  either  with  a  view^ 
to  land  a  cargo,  for  orders,  or  the  like,  is  not  such  a  change  of 
the  voyage  as  to  prevent  the  policy  from  attaching,  but  is  mere- 
ly a  case  of  deviation,  if  the  intention  be  carried  into  execniion, 
or  be  persisted  in  after  the  vessel  has  arrived  at  the  dividing  point, 
li. 

84.  The  ordinary  rule  for  ascertaining  the  identity  of  a  voy« 
age  insured,  is  by  adverting  to  the  terming    When  the  tsnnini 
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«f  ^  v^fBigt  are  the  ^isitiie,  M  kMeotf^a  td  tooeh  tit  tn  tntermb- 
ittMe  poM,  tlio»gh  out  of  ibe  direct  cMre^,  aad  oot  Meotiotied 
id  liie  pfoKcy)  do^s  not  coastUute  a  'different  voyage.  M&rine 
Aw.  €>&,  V.  Tutker^  3  Crowe*,  357.  3»4. 

86.  if  a  vessel  be  ififsared  "  at  and  AxMn  Sjtigstoii,  in  JatnaW 
«a^  10  Alexandria/'  and  take  in  a  cargo  at  Kingston  for  Bdti* 
more  and  Alexandria,  and  sails  with  the  intention  to  go  first  to 
Bi$itmoire^  and  from  thence  to  Alexandria,  atid,  before  she  ar- 
rives at  the  dividing  point,  is  captured ;  it  is  a  case  of  intended 
<ieviation  only,  and  not  a  case  of  ntmAncepiion  of  the  voyage 
Insured.    lb, 

86.  Incorrect  expressions  are  attribtrted  to  Lord  Mansfie}d,lii 
Wooldridge  v.  Bbyddl^  {Doug*  16.)  who  is  there  said  to  have 
expressed  an  opinion,  that  ^'  if  a  ship  be  insured  from  A.  to  B., 
ifcnd  before  her  departure  the  insured  determine  that  she  shall 
cell  at  C,  which  is  oat  of  iiie  usual  course  of  the  voyage  from 
A.  to  B.,  this  is  rather  a  different  voyage  thun  nn  intended  decia- 
IMA.'*  This  opiRton  was  not  material  to  the  decision  of  diat 
case,  and  is  expressly  contradicted  by  die  case  of  Kewley  v. 
Ryan,  (2  if.  BL  343.)  and  by  Henshaw  v.  Marine  Im.  Co. 
^S  Caihes*  Rep.  274.)  We  can  only  vindicate  the  accuracy  of 
bis  iordiBbip's  opinion  in  the  case  which  he  states,  by  supposing 
that  bis  ramd  was  intent  upon  those  cases  of  intended  deviation, 
in  which  a  suppressio  veri,  or  necessary  increase  of  risk,  are  the 
grounds  of  decision.    lb.    Per  Johnson,  J. 

87,  The  reasons  assigned  for  the  decision  of  Way  v.  Modigli" 
aniy  (2  3*.  JR.  30.)  give  that  case  ibe  appearance  of  an  authori- 
ty unfavourable  to  the  doctrine  which  distinguishes  between  an 
iniended  deviation  and  a  non-inception  of  the  voyage  insured. 
Sut  tlie  weight  of  it  is  greatly  impugned,  if  not  destroyed,  by 
the  ioHowing  considerations:  1st.  That  as  there  was  a  cleaf 
devioAon^  it  was  unnecessary  to  decide  the  other  point  that  the 
policy  did  not  attach.  2d.  That  this  tatter  opinion  seems  to 
have  been  entertained  only  by  one  of  the  Court,  and  even  this 

Judge  relied  very  much  upon  the  fact,  that  the  vessel  saSed  to 
ihe  Banh.    9d.  From  wfaat  was  said  in  Keioly  v.  Rym^  (2  H. 
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BL  343.)  it  would  appear  that  the  ship,  when  she  left  New* 
fouadland,  did  not  sail  for  England,  and  of  course,  the  voyage 
insured  never  was  commenced.     lb.  389.     Per  Washinotom,  J^ 

88.  If  a  vessel  sail  to*a  port  within  the  policy,  with  intent  to 
go  to  a  port  not  within  the  policy  in  case  the  former  should  be 
blockaded,  this  is  not  a  deviation.     Maryland  Im.  Co.  y.Woodtf 

6  Cranch,  29.  47 

89.  The  discharge  of  underwriters  from  their  liability,  in  case 
of  taking  on  board  an  additional  cargo,  not  authorized  by  the 
policy,  depends,  not  upon  any  supposed  increase  of  risk,  but 
wholly  on  the  departure  of  the  insured  from  the  terms  of  the 
contract  of  insurance.    Maryland  Ins.   Co.  v.  Le  Roy  et  al. 

7  Crunch,  26.  30. 

90.  The  consequences  of  such  violation  of  the  contract  are 
immaterial  to  its  legal  elSect,  as  it  is,  per  «e,  a  discharge  of  the 
underwriters,  and  the  law  attaches  no  importance  to  the  degree 
in  cases  of  voluntary  deviation.    lb. 

91.  Necessity  alone  can  sanction  a  deviation  in  any  case ;  and 
that  deviation  must  be  strictly  commensurate  with  the  vis  major 
producing  it.    lb. 

92.  There  is  a  distinction  between  the  question  of  what  acts 
are  lawful  to  be  done  during  the  delay  occasioned  by  a  justifiable 
cause  of  deviation,  and  a  case  of  voluntary  departure  from  the 
stipulations  of  the  policy.    lb* 

93.  In  an  action  on  a  policy  on  the  cargo  of  the  ship  John, 
for  a  certain  voyage,  ''  with  liberty  of  touching  at  the  Cape  de 
Verds  on  her  return  passage,  for  stocky  and  to  take  in  water." 
The  order  for  the  insurance  was  as  follows  :  '*  At  what  rate  will 
you  insure  3,500  dollars  upon  freight  of  the  ship  John  of  New* 
York,  valued  at  that  sum,  at  and  from  New- York  to  Castle 
D'Elmina,  on  the  Gold  Coast  of  Africa,  with  liberty  to  touch  at 
the  Cape  de  Verd  Islands  for  the  purchase  of  stock,  such  as  hogSf 
goatSf  and  poultry^  and  taking  in  water }  Also,  9,000  dollars 
on  the  American  ship  J.,  valued  at  this  sum  ;  and  11,800  dollars 
on  cargo  by  said  ship,  consisting  of  wine,  rum,  beef,  geneva, 
dry  goods,  tobacco,  molasses,  &c.  at  and  from  New-York  to  five 
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ports  on  thi^  coast  of  Africa,  between  Castle  D'Etmina  and 
Cape  Lopez,  iocludiog  those  ports,  with  liberty  of  trading  and 
touching  at-  aH,  or  any  of  said  ports,  backwards  and  forwards, 
and  at  and  from  her  last  port  on  the-  coast  to  New- York,  with 
liberty  of  touching  at  the  Cape  de  Verds<ou  her  return  voyage, 
fw  siodc^  and  to  take  i^  water,^'  8sc.  The  master,  on  the  return 
voyage,  touched  at  one  of  the  Cape  de  Verd  Islands,  and  received 
on  boardybt<r^t£l/ocA»an£{ybitr/'a«i<U{fe«,  beside  water  and  other 
provisions,  and  ussto wed  the  dry  goods,  broke  open  two  bales 
and  took  out  40  pieces  of  each  for  trade.  Hddi  that  this  ws^s 
such  a  deviation  as  avoided  the  policy,  Maryland  Ins,  Co,  y. 
Le  Roy  et  al.  7  Cranch^  26.  30. 

94.  Touching^  in  its  nautical  sense,  is  the  most  restrictive 
word  that  can  be  adopted  in  such  a  case,    lb* 

95.  Construing  the  license  to  touch  for  stocky  according  to  the 
subject  matter,  aad  in  its  necessyy  connection  with  the  offer  on 
the  freight,  it  cdnld  mean  no  more  than,  permission  to  provision 
the  vessel  with  live  stock,  such  as  is*  usual  on  a  voyage,  abd  may 
be  procured  at  the  Cape  de  Verds.     lb. 

96.  QtMBre,  Whether  any  of  the  larger  animals  used  for  food 
were  included  in  this  policy  i^    lb. 

"  (B)  What  will  jusiify  a  deviation^ 

97.  If  a  vessel  remain  a  greater  length  of  time  in  i^  port  than 
is  necessary  to  complete  the  purposes  for  which  she  entered  the 
port,  it  is  a  deviation  which  discharges  the  nnderwriters ;  but 
the  length  of  time  a  vessel  may  wait  for  the  purpose  of  taking 
in  a  cargo,  does  not  depend  on  the  usage  of  trade  of  that  port, 
although  the  length  of  time  frequently  employed  i^  selling  one 
cargo  and  procuring  another,  may  ajssist  in  proving,  that  a  par- 
ticular vessel  has  or  has  not  practiced  unnecessary  delays.  '  OK- 

'ver  y.  Maryland  Ins.  Co.  7  Craneh^  487.  489.         ^  » 

98.  The  dangei  which  will  Justify  a  vessel  in  reminoing  in 
port^a  long  time  without  discharging  the  underwriters,  must<lie 
obvioas  and  immediate,  in  re&i^nce  to  the  situation  of  the'  shtp 

27 
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at  the  particnlar  time.  It  most  be  sacfa  as  is  lh«o  direcdy  q>pii- 
«d  to  the  intemiptioD  of  the  voyage,  and  immineiH;  not-such 
as  is  merely  distant,  contingent  and  indefinite.  Oliver  y.  Jlfory- 
land  Ins.  Co.  7  Crouch,  487.  489. 

99.  f  f,  according  to  the  «isage  of  trade,  a  vessel  has  a  right 
to  go  from  one  port  to  another  to  collect  her  cargo,  aiki  she  an- 
neceisarily  exhausts  at  one  port  the  whole  time  necessary  to 
Complete  her  cargo,  she  cannot  go  to  the  other  port  without  be- 
ing guilty  of  such  a  deviation  as  will  avoid  the  poKcy.    lb, 

too.  What  will  excuse  a  delay,  apparently  unreasonable,  so 
as  to  repel  the  charge  of  a  deviation  on  that  account,  is  9  ques- 
tion of  law  to  be  decided  by  the^Coort  under  all  the  circomstan* 
ce^  of  the  particular  case,  and  not  by  the  jury.  I^.  Per  la-- 
viNGSTON  and  Stokt,  J«  J. 

101.  Insurance  oi»  a  vessel  and  freight,  *'  at  -and  from  Tene- 
riffe  to  the  Havcmna,  and  at  aq^  from  thence  to  jNew>York,  with 
liberty  to  stop  at  Matantas,'^  wfth  a  representation,  that  the  ves- 
sel was  ^^  to  stop  at  Matanxas  to  know  if  there  were  any  men  of 
war  off  the  Havanna."  The  vessel  sailed  on '  the  >  voyage  in^^ 
sured,  and  put  into  Matanzas  to  avoid  British  cruisers,  who  were 
then  off  the  Havanna,  and  were  in  the  practice  of  capturing 
neutral  vessels  trading  from  one  Spanish  port  to  another.  While 
at  Matanzas  she  unladed  her  cargo,  under  an  order  from  the 
Spanish  authorities;  and  afterwards  proceeded  to  Havanna, 
whence  she  sailed  on  her  voyage  for  New-' York,  and  was  after- 
wards lost,  by  the  perils ,  of  the  seas.  It  was  proved,  that  the 
stopping  and  delay  at  tlic  HaVanna  was  necessary  to  avoid  cap- 
ture, that  no  f  delay  was  occasioned  by  discfaargiOg  th^  cargo^ 
and  that  the  ri$k  was  not  increased,^  but  diminished. 

HeU,  that  the  brder  of  the  Spanish  government  ^as  obtained 
under  such  circumstances  as  took  from  it  the  character  of  a  vis 
nug'or  imposed  upon  the  master,  and  was,  therefore,  uo  excuse 
for  discharging  the  cargo ;  but  that  the  stopping  and  delay  at 
Mataoas  were  permitted  by  the  policy,  and  that  the  unlading 
yI^  .  cargo  was  not  a  deviation.  This  case*  dit tiaguisbed  from 
that  of  the  Maryland  Jn$,  Co.  v.  Le  Roy  et  ai.  (7  Crandi^  26.) 
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by  the  eireaimtaBcei^'  tfiac  in  diat  C9$e^  anicks  wt r«  taken  op 
beard  whicb  encumbered  ibe  deckof  the  veBsel,  and  wbich  e»ere 
not  within  the  liberty  reserved  by  tbe  policy^  the iofured  trade^ 
and  the  delay  w^  considerable  and  uDnecessary ;  the  riskj.  if 
Dol  iacmased,  migbl  be,  and  cectMnly  wa^i  varied.  Ibgh§$  v. 
Union  Iw.  Co.  ^ffheqt.  169.  VB3. 

INSUI^ANCi:  VII. 

Lo8^:  (A)  By  capture^  6r  arrest  and  detention*     (B)  By  bar* 

:    ratry* 

(A)  By  capture,  or  arrest  and  detention* 

102.  If  the  vessel  be  captured  and  recaptured,  it  depends  upon 
the  particular  oifcumstances  of  the  case,  wbetlier  the  loss  shall 
bedeeroed  to<a/ or|Mxr^.-.' It  is  a  question  of  law  dependent 
upon  tbe  point  of  fact,  whether,  upon  the  whc4e  evidence,  the 
^voyage  wa^  broken  up-,  and  net  worth  pursaiag.  Marine  Im* 
Co.  pfjOexmdfia  v.  Tucker ^  3'Cranei,  369«  386«  391.  394. 

}03.  The  usage  of  trade  may  be  proved  by  parol  evidence, 
although  sacfa  usage  origimited  in  a  written  law  or  edict  of  ibe 
goTerameni  of  the  couiUry  where  it  prevails*  And  no  acts,  jus- 
tifiable by  the  nsage  of  trade,  and  done  by  the  insured  to  avoid 
cbofiscdlioo  under  the  laws  of  the  country  where  she  is  traifilig, 
will  avoid  the  policy.  Livingston  fy  Gilchrist  v.  Maryland  Jns. 
Co:  7  Crantky  506.  539. 

104.  If  the  insured  do  any  act* which  increases  tbemk  of  cap-^ 
tiire  and  detention  accordtog'  to  the  eommon  practice  of  the  bel- 
ligerent, it  may  avoid  the  policy.    It  is  not  necessary  that  the 
risk  thus  increased  should  be  tbe\riak  of  rightful,  captore  ac- 
cording td  the  law  of  nation8»i2^. 

105«  A  vessel,  Writbin  a<  port  blockaded  after,  th^  conmienee- 
ment.of  her  voyage,  and  prevented  from  prpoeeding  on  it,  tus- 
taios  a  loss  by  a  peril  within  that  clause  of  -the  policy  insuring 
against  tbe  "  arrests,  restraints,-  and  detainments  o(  kings^V  1gc» 
for  which  the  insurers  are  liable ;  and  if  tiie  v€&sel  so  {urevented 
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be  a  neutral,  having  mi  board  a  neutral  cargo,-  Taden  before  the 
institution  of  the  blockade,  the  restraint  is  onlawfuL  OKvero 
V.  Union  Ins:  Co.  3  Wheat.  183.  188. 

106.  The  case  of  Saloucei  v.  Johnson,  {Park.  Ins.  79.)  has' 
been  overruled,  so  far  as  it- decided  that  a  resistance  to  search 
did  not  justify  a  seizure ;  yet  the  principle  recognised  in  that  ease, 
that  an  unlawful  arrest  at  sea  is  to  be  considered  as  ii  detention 
of  princes,  has  not  been  impugned.  Rhmdander  v.  Ins.  Co.  of 
Pennsylvania,  4  Cranch,  43. 

(B)  By  barratry. 

107.  Banratry  is  an  act  committed  by  the  master  or  manners 
of  a  ship,  for  some  unlawful  dr  fraudulent  purpose,  contrary  to 
their  duty  to  the  owners,  whereby  the  latter  sustain  an  injury.. 
Marcadier  \.  Chesapeake  /n«.  Co.  8  Craneh^  39.  49. 

108.  It  follows,  therefore,  from  the  vety  terms  of  the  defini- 
tion,  that  it  cannot  be  committed  by  a  master  whoJs  owner  (or 
the  voyage ;  because  be  cannot  commit  a  fraud  against  himself;' 
lb.  ■        '  '      ' 

109.  But  it  mliy  be  committed  against  a  person  who  is  owner 
for  the  voyage,  although  he  may  not  be  the  general  owner  of 
the  ship.     lb. 

110.  A  person  may  be  owner  for  the  voyage,  who,  by  a  con* 
tract  with  the  general  owixer,  hires  the  ship  for  the  voyage,  and 
has  ^he  exclusive  possession,  command,  and  navigation  of  the 
ship,     ii*       • 

111.  But  where  the  general  owner  retains  the  possessioii, 
command,  and  navigation*  of  the  ship,  and  conti*feict8  to  carry  a 
caigo  on  freight  for  the  voyage,  the  charter  party  is  considered 
as  a  mere,  affreightment  sounding  in  coven^t,  and  the  freighter 
is  not  clothed  with 'the  character,  or  legal  responsibility  of  owner- 

,  ship.   Consequently,  if  the  general  owner  be  master  of  the  Vessel 
he  cannot  commit  barratry. 

Thus,  where  the  general  owner,  who  was  also  master  of  the 
ship  for  the  voyage  insuredi  by  a  charter  party  of  affireigbtment 
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made  with  ^he  owner  of  the  goods  iiisaried,  granted,  and  to 
iireight  let,  to  him,  the  ship,  excepting  and  reserving  her  cabin 
for.  the  use  of  the  master  and  mate,  and  for  the  accommodation 
of  passengers,  and  so  much  room  in  the  hold  as  might  be  neces- 
sary for  the  mariners,  and  storage  of  water,  wood,  provisions, 
and  caUe,  for  the  voyage  insured  ;  and  covenanted  to  man,  vic- 
tual, and  navigate  the  ship  at  his  own  charge  during  the  voyage^ 
and  to  receive  on  board  imy  shipment  of  goods,  not  contraband, 
which  the  insured 'Should  tender  at  the  side  of  the  ship,  or  mthin 
reach'  of  her  tackles,  at  the  port  where  the  voyage  commenced, 
and  to  stow  and  secure  the  same,  and  to  proceed  therMritb  to  the 
port  where  the  voyage  was  to  end,  and  there  discharge  the  same. 
The  passengers  on  board  were  to  be  at  the  joint  expense  of  the 
parties,  and  the  passage  miney  was  to  be  equally  divided^  be- 
tween them.  The  insured 'covenanted  to  pay  the  stipubted 
freight  and  demurrage.  Held,  that  the  ownership  was  not  de* 
vested  by  the  covenant  of  affreightment,  and  consecjfuently,  the 
master  was'  incapable  of  ^ominitt^ng  barratry.  MarcadUr  v. 
Chesapeake  Ins*  Co.  8  Cranch,  39.  49. 

112.  The  insured  cannot  recover  for  a  loss  by  barratry,  un- 
less the  barratry  produced  the  loss ;  but  it  is  immaterial  whether 
the  loss  so  produced  dccurred  during  the  continuance  of  the  bar- 
ratiy,  or  afterwards.     Swan  v.  Union  Ins.  Co.  3  JVbeai.  168. 

im   • 

INSURANCE  VIII. 

Abandonment.  (A)  Upon  capture  or  arrest.  (B)  When  and 
haw  the  abandonment  must  Se  made.  '  (C)  Effect  of  an  abajir 
donment. 

(A)  Upon  capture  or  arresU 

1.13.  To  constitute  a  tight  to  abandon,  there  must  have  existed 
a  total  loss,  occarioned  by  one  of  the  perils  insured  against. 
Rhindander  v.  Ins.  Co.  of  Pennsylvania,  4  Cranch,  29.  42* 

114.  A  total  loss  may  be  either  real  br  teehnieal.  Where  the 
loss  hrealf  a  controversy  can  only  respect  the  fact|  but  the  cir- 
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civmstKiices  which  coiutitote  a  ie^Jinical  or  legal  total  loss  involve 
n  question  of  law,  Rhiuelander  v.  ins.  Ca.  of  Penruylwinia^ 
4  Crmch,  29.  42. 

115.  A  capture  by  one  beir^erenl  from  another,  constitutes 
in  the  tecluiical  sense  of  the  word,  a  te^tal  loss,  and  gives  an  im^ 
mediate  right  to  the  insured  to  abandon  to  the  insurers,  aUhough 
the  vessel  may  afterwards  be  recaptured  and  restored.    A. 

116.  An  embargo  or  detention  by  a  foreign  friendly  power 
constitutes  a  total  loss,  and  warrants  an  immediate  abandonment. 
lb. 

117.  Where  there  is  a  complete  caprture  at  sea,  of  a  neutral 
vessel,  by  a  belligerent,  who  takes  full  possessioii  of  the  vessel 
as  prize,  and  coQiinues  that  possession  to  the  titae  of  the  aban- 
donment^ there  exists,  in  point  oflaw^  a  total  loss,  and  the  act 
of  abandonment  vests  the  right  to  the  thing  abandoned  in  the 
nnderwriters,  and  the  amount  of  in&urahce  in  the  assured-     /&• 

11 84  The  state  of  the  loss,  €U  ike  time  of  the  abUndonmentj 
fixes  the  right  of  the  parties  to  recover  t^a  an  action  \afterward$ 
brought;  and  the  restitution  ^tid  subsequent  returp  of  a 'vessel, 
captured  as  priie,  does  not  deprive  the  assured  of  that  right  to 
resort  to  the  underwriters  for  a  total  loss,  whkh  was  given  by 
the  abandonment,    lb.  ' 

119.  The  right  of  the  insured  |o  abandon  and  recover  ibr  a 
total  Joss,  depends  upon  tbe^oc^  at  the  time  of  the  offer  to  aban* 
don,  and  not  upon  the  state  of  the  information  received*  Mar- 
shaU  v.  Delaware  Ins.  Co.  4  Cranch,  202.  206. 

120*  The  technical  total  loss  arising  from  capture  ceases 
With  h  final  decree  of  restitution,  altliough  that  decree  may  not 
have  been  executed  at  the  time  of  the  offer  to  abandon.    lb. 

121.  In  delivering  its  opinion  in  the  above  case  of  Rkindan" 
der  V.  Ins.  Co,  of  Pennsylvania^  the  Court  understood  itself  to 
require,  that  the  continuimce  of  the  possession  by  the  captors  up 
to  the  time  of  the  abandonment,  ortecbnieal  total  loss  iocttrred» 
notwithstanding  the  restitufion,  was  necessary  to  justify  a  reco- 
very as  for  a  total  loss.     lb.  ,  .  ''       ' 

122.  A  neutral  vessel,  while  prosecuting  the  voyage  insured^ 
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was  captured  by  k  beUigerent  cruiser,  and  libelled  as  prize.     On 
the  9th  of  July,  1806,  a  final  sentence  of  restitution  of  the  vesstl 
and  cargo  was  pronounced,  and  on  the  19th  of  the  same  month, 
about   1  o'clock,  p.  m.  restitution  was  actually  made.     On  the 
17th  of  July,  the  assured  in  New- York  received  information  of 
the  capture,  and  immediately  instructed  his  agent  in  Philadel- 
phia to  abandon  to  the  underwriters.     In  pursuance  of  these  in- 
structions, the  offer  to  abandon  was  made  on  the  morning  of 
the  19th;     Held^  that  tlie  insured  could  not  recover  as  for  a  total. 
loss.     ManhttU  v.  Delaware  Ins.  Co.  4  Cranch,  202.  206. 

123.  A  policy  upon  a  ship  is  an  insurance  of  the  sbip^or  the 
voyage,  not  an  insurance  on  the  ship  ojid  the  voyage.  'J  he  un- 
derwriters undertake  for  Ute  alUity  of  the  ship  to  perform  the 
voyage,  and  to  bear  any  damage  which  she  may  sustain  in 
making  that  voj'age,  i)Ot  that  she  shall  perform  it  at  all  events. 
Alexander  v.  Baltimore  Lis,  Co,  4  C ranch ,  370.  373. 

124«  The  loss  of  the  voyage  as  to  the  cargo  i.<  not  the  loss  oC 
the  voyage  as  to  the  ship.     lb. 

•125.  If,  ip  the  case  of  a  policy  on  the  ship,  at  the  time  of  the 
offer  to  abandon,  the  ship  he  in  possession  of  the  master,  in  good 
condition,  and  at  full  liberty  to  proceed' on  the  voyage,  the  loss 
of  the  cargo  will  not  authorize  the  owner  of  the  ship  to  abandon 
and  recover  as  for  a  total  loss. 

Thus,  where  an  action  was  brought  against  the  underwriters  to 
recover  the  amount  of  a  policy  insuring  the  ship  John  ^  Mary^ 
(irom  Charleston  to  Port  Republicain,  and  one  other  port  in  the 
fiite  of  Leogane*  .  On  the  2d  of  October,  1803,  the  ship,  while 
prosecuting  the  voyage,  was  sei^^ed  by  a  French  privateer,  and 
•arried  into  the  Port  of  Mole  &U  Nicholas,  where  the  cargo  was 
taken  by  M.  De  Noailles,  the  French  commanddnt^  for  the  use 
of  the  gaifrison.  On  the  same  day  the  master  received  a  written 
engagement  from  M.  De  N.  to  pay  for  the  cargo  in  coffee,  after 
which/  the  vessel  was  unladen.  The  master  remained  at  tlie 
Mole,  in  expectation  of  receiving  payment,  until  the  29th  of  Oc- 
tpber,  when  he  sailed  for  Cape  Francais,  (out  of  the  limits  of  the 
voyage  insured,)  with  an  ^order  oo  that  place  for  payment  in 
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coffee^  On  the  4th  of  November,  she  was  captured  by  a  Bi*itish 
squadron  then  blockading  Cape  Francais,  and  condemned  as 
prize.'  The  abandonment  was  made  in  December,  on  account 
of  the  capture  by  the  French  privateer.  Heldj  that  tlie  ship 
owner  could  not  recover  as  for  a  total  loss  of  the  vessel*  ^Mex^ 
under  v.  Baltimore  Ins,  Co.  4  Cranchf  370.  373. 

126.  A  policy  was  underwritten  insuring  tbe  freight  of  the. 
ship  Venus  on  a  voyage  from  Philadelphia  to  the  Isle  of  Fra«K:e. 
The  vessel  sailed  early  in  December,  1807,  before  the  British 
orders  in  council  of  the  preceding  November,  declaring  the 
French  ports  in  a  slate  of  blockade,  were  known  in  the  United 
States.  On  the  16tb  of  January,  1808,  while  prosecuting  the 
voyage  she  met  the  British  ship  of  war.  Wanderer,  by  whpm  she 
was  arrested  and  detained  until  the  18th,  when  she  was  restored 
to  the  master,  her  papers  being  first  endorsed,  '^  Ship  Venus 
warned  off  tlie  18ih  of  January,  1808,  by  H.  M.  S.  Wanderer, 
from  proceeding  to  any  port  in  the^  possession  of  His  Majesty's 
enemies.  E.  M.  Second  Lieutenant."  The  master vwas  verbally 
informed  by  an  officer  of  the  Wanderer,  that  the  Isle  of  France 
was  blockaded,  and  that  the  Venus  would  be  a  good  prize,  if  she 
proceeded  tliither.  The  master  returned  to  Philadelphia,  where 
he  was  disabled  from  prosecuting  his  voyage  by  the  embargo* 
The  insured  abandoned  to  the  underwriters,  considering  the  voy- 
age as  broken  up  by  the  arrait  and  detention  by  tbe  Britistt  ship 
of  war.  HeJdj  that  these  circumstances  did  notjustiiy  tbe  mas- 
ter in  neturning  to- Philadelphia,  nor  authorize  the  abandonoieBt 
King  V.  Delaware  Ins,  Co.  6  Cranch,  71.  78. 80. 

127.  The  British  orders  in  council  of  November,  1807,  did 
not  extend  to  the  direct  trade  between  a  neutral  port  and  the 
Colony  of  an  enemy  of  Great  Britain.     lb, 

128.  Tbe  Isle  o(  France  not  beicig  actually  blockaded ;  the 
orders  in  council  not  prohibiting  th^  voyage ;  and  the  vessel  not 
being  physically  incapackated  from  prosecuting  jtj  there  existed, 
in  the  above  case,  at  the  time  the  voyage  was  abandoned,  nei- 
ther in  fact  nor  in  law,  ,the  restraint  or  detention  agp^ost  which 

1  the  underwriters  insured.    A. 
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129.  The  voyage  having  been  broken  up  from  fear,  founded 
•n  misrepresentation,  wlietlier  this  might  be  justified  under  any 
circumstances  6r  not,  the  circumstances  of  this  case  did  not  jus- 
tify it.  The  vessel  might  have  proceeded,  and  ought  to  have 
proceeded,  until  she  could  obtain  farther  information.  King  v. 
Delaware  Ins.  Co.  6  Cranchy  71.  73.  80. 

130*  Quisre,  VVIietber  the  underwriters  would  have  been  lia- 
ble in  this  cascj  had  the  orders  in  council  prohibited  the  trade  (o 
the  Isle  of  France  }    lb* 

131.  The  questions,  in  the  above  case,  whether  the  voyage 
was  broken  up,  and  whether  the  master  ^d^h  justified  in  returning, 
were  questions  of  law,  and  the  finding  of  the  jury  thereupon 
was  not  to  be  regarded  by  the  Cxiurt.     lb. 

(B)   When  and  how  .abandonment  must  be  made* 

132.  An  abandonment,  to  be  effectual,  must  be  made  in  rea- 
sonable time :  but  what  time  is  reasonable,  is  a  question  com- 
pounded of  fact  and  law,  which  must  be  found  by  a  jury  under 
the  direction  of  the  Court.  Maryland  1m.  Co.  v.  Ruden^s  ad- 
mimHratory  6  Cranchy  338. 

133.  A  special  verdict  which  finds  an  abandonment,  but  does 
not  find  whether  it  was  made  in  reasonable  time,  is  defective. 
Chesapeake  Ins.  Co.  v.  Stark^  6  Cranch^  268.  273. 

13 1.  The  right  to  abandon  may  be  kept  in  suspense  by  mu- 
tual consent.  Ldvingston  v.  Maryland  Ins.  Co.  6  Cranch^  274. 
278. 

135.  The  question,  whether  an  abandonment  be  made  in  due 
time,  is  not  a  question  of  fact  to  be  exclusively  left  to  the  jury, 
but  is  to  be  decided  by  them  under  the  direction  of  the  Court. 
Livingston  fy  Gilchrist  v.  Maryland  Ins.  Co.  7  Cranch^  506. 
540. 

136.  A  technical  total  loss  must  continue  to  the  time  of  aban- 
donment.  It  is  not  necessary  that  it  should  be  known  to  exist 
at  the  time  of  abandonment,  for  that  is  impossible ;  but  that  it 
should  actually  exist ;  a  fact  which  admits  of  affirmative  or  ne- 
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gative  proof  at  the  trial.     OUvera  v.  Union  Im.  Co.  3  WhtaU 
183.  195. 

137.  QiMcre,  As  to  the  application  of  this  principle  to  a  case 
iprhere  the  loss  was  hy  a  restraint  on  a  blockade,  and  proof  made 
of  the  commencement  of  the  blockade,  but  no  proof  that  it  con- 
tinued to  the  time  of  the  abandonment  ?    Ih, 

138.  The  agent  who  makes  insurance  for  his  principal,  has 
authority  to  abandon,  without  a  formal  letter  of  attorney.  C&e- 
iapeake  Ins.  Co.  v.  Stark^  6  Cranch,  268.  272. 

139.  Any  informality  in  the  deed  of  cession  is  immaterial, 
because,  if  the  abandonment  is  unexceptionable,  the  property 
vests  immediately  in  the  underwriters,  aud  the  deed  is  not  essen- 
tial to  the  right  of  either  party.     lb. 

140.  If  a  formal  deed  of  cession  be  demanded  and  refused^ 
that  may  alter  the  law  of  the  case.    /6. 

(C)  Effects  of  an  abandonments 

141.  If  the  abandonment  be  legal,  it  puts  the  underwriters 
.  immediately  in  the  place  of  the  assured,  and  the  supercargo,  or 

whoever  else  was  his  agent,  becomes  their  agent  The  acts  of 
such  agent  are  no  longer  the  acts  of  the  assured,  and  cannot 
affect  the  abandonment. 

142.  The  underwriters  upon  a  cargo,  are  not  liable  for  freight, 
pro  rata  iiinerisy  to  the  owner  of  the  vessel,  who  is  also  owner 
of  the  cargo  insured,  in  a  case  where  the  vessel  and  cargo  were 
captured,  the  cargo  abandoned  to  the  underwriters  as  a  total  loss 
and  by  them  accepted,  the  loss  paid,  the  cargo  condemned,  re- 
stored upon  appeal,  and  the  proceeds  of  the  cargo  paid  over  to 
the  underwriters.  Caze  Sf  Richaud  v.  Baltimore  Insurance  Co. 
7  Cranchy  358.  362. 

143.  As  between  the  insured  and  the  underwriter,  on  the  cargo 
of  a  ship,  the  latter  is  in  no  case  responsible  for  the  payment  of 
freight,  whether  there.be  an  abandonment  or  not.    lb. 


•JURISDICTION..  219 
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1.  A  Court  Martial  has  no  jurisdiction  over  a  person  not  liar 
ble  to  be  enrolled  in  the  militia ;  its  sentence  is  not  conclusive 
evidence  in  an  action  brought  in  another  Court ;  the  members  of 
tiie  Court  Martial,  and  the  officer  who  executes  its  sentence,  are 
all  trespassers.     Wise  v.  Withers,  3  Cranch,  331.  337. 

2.  The  proceedings  of  inferior  Courts  of  a  special  and  limit- 
ed jurisdiction^  must  state  on  their  face  enough  to  give  the  Court 
jurisdiction  of  the  particular  case,  otherwise  their  judgments  are 
absolute  nullities.    Kempe^s  lessee  v.  Kennedy,  5  Crunch,  173, 
184. 

3.  All  Courts,  from  which  an  appeal  lies,  are  inferior  Courts  in 
relation  to  the  appellate  Court  before  which  their  judgment  may 
be  carried ;  but  they  are  not,  therefore,  inferior  Courts  in  the 
technical  sense  of  those  words.    lb. 

4.  These  words  apply  to  Courts  of  a  special  and  limited  ju- 
risdiction, which  are  erected  on  such  principles  that  their  judg* 
ments,  taken  alone,  are  entirely  disregarded,  and  the  proceedings 
must  show  their  jurisdiction.    lb. 

5.  The  Courts  of  the  United  States  are  all  of  limited  juris- 
diction, and  their  proceedings  are  erroneous,  if  the  jurisdiction 
be  not  shown  upon  the  face  of  the  proceedings.  Judgments  in 
such  cases  may  be  reversed,  but  they  are  not  absolute  nullities^ 
which  may  be  totally  disregarded.    lb, 

6.  The  Inferior  Court  of  Common  Pleas,  for  the  county  of 
Hunterdon,  in  New- Jersey,  in  May,  1779,  had  a  general  juris- 
diction in  all  cases  of  inquisition  for  treason,  and  its  judgments, 
although  erroneous,  were  not  void,  inasmuch  as  the  Court  had 
Jurisdiction.    lb. 

Et  vide  Admiralty  I.  IV. 

Constitutional  Law  V. 
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Courts  of  the  United  States. 

Chancert  VI. 

Prize  I. 

Statcttcs  of  the  United  States  V. 
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D.  devised  all  his  estate  to  his  executor,  in  trust,  to  convert  tlie 
same  into  money,  and  after  the  payment  of  the  debts,  to  invest 
the  surplus  in  the  funds,  or  put  it  out  on  interest.  He  then  be- 
queaths £1,500  to  £.,  to  be  paid  at  the  age  of  21,  subject  to  the 
subsequent  provisoes;  and  directs  £1,000  to  be  set  apart,  and 
the  interest  to  be  paid  to  S.  during  her  life,  and,  after  bequeath* 
ing  other  pecuniary  legacies,  provides,  "  that  in  case  the  person- 
al estate,  and  the  produce  arising  from  the  real  estate,  which  I 
shall  die  seised  and  possessed  of,  shall  not  be  sufficient  to  answer 
the  said  annuities  and  legacies  hereiir  before  by  me  bequeathed, 
then,  and  in  such  case,  1  direct  that  the  said  annuities  and  lega- 
cies, so  by  me  bequeathed,  shall  not  abate  in  proportion ;  but 
the  whole  of  such  deficiency  (if  any  there  shall  be)  shall  be  de- 
ducted out  of  the  £l,/)00  bequeathed  to  E.,"  whom  he  also  makes 
his  residuary  legatee.  The  estate  was  more  than  sufficient,  at 
the  time  of  the  testator*s  deaths  to  pay  all  debts,  annuities,  and 
legacies,  but  afterwards,  by  the  bankruptcy  of  the  executor,  became 
insufficient:  held,  that  E.'s  legacy  of  £1,500  should  be  liable 
to  S.'s  annuity.     SUsby  v.  Silsby^  3  Cranch,  250.  264« 

Et  vide  Chancery  III.  (A)  (C) 
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I.  Lex  loci  contractus^ 
II.  Lex  loci  rcsi  Bxloi. 
III.  Ltxforu    • 

LEX  LOCI  L 

Ltx  loci  contractus* 

1.  In  an  action  by  the  endorsee  against  the  endorser  of  a  fo- 
reign bill  of  exchange,  the  defendant  is  liable  for  damages  ac- 
cording to  the  law  of  the  place  where  the  bill  was  endorsed ;  the 
endorsement  being  a  new  and  substantive  contract.  Slacum  v. 
Pomeroy,  6  Cranch,  221.  224. 

2.  Where  a  general  aathority  is  giv«i  to  draw  bills  from  a 
certain  place  on  account  of  advances  there  made,  the  undertaking 
is  to  replace  the  money  at  that  place ;  and  upon  a  non-perform- 
ance of  that  undertaking  by  the  party  giving  the  authority,  the 
person  making  the  advances,  and  drawing  the  bills,  is  entitled  to 
recover  the  legal  interest  of  that  place.  Lanusse  v.  Barker^ 
3  Wheat.  101.  146. 

3.  A  discharge  under  a  foreign  bankrupt  law  is  no  bar  to  an 
action,  in  the  Courts  of  this  country,  on  a  contract  made  here. 
MMaian  v.  J»fJVci7,  4  Wheat.  209.  213. 

4.  It  seemSy  that  a  discharge  under  a  State  insolvent  act,  from 
all  debts,  duties,  contracts,  and  demands  outstanding  at  the  time 
of  such  discharge,  upon  a  cessio  bonorum,  will  not  protect  the 
debtor  against  a  debt  contracted  in  a  foreign  country  with  a  fo- 
reigner.    Clarke's  executors  v.  V^an  Riemsdyk,  9  Cranch,  153. 
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LEX  LOCI  H. 

Lex  lod  rai  sita. 

5.  The  lex  lod  rmi  sita,  and  not  the  lex  lod  contractus^  governs 
in  the  disposal  of  real  property.  The  title  to  land  can  be  ac- 
quired and  lost  only  in  the  manner  prescribed  by  the  law  of  the 
place  where  such  land  is  situate.  United  States  v.  Crosby^ 
"7  Cranch,  115.     Robinson  v.  Campbell,  3  Wheat.  212.  218. 

6.  Thus,  where  a  party  claimed  title  to  land  in  Massachusetts, 
under  a  written  instrument,  withovU  a  seal,  executed  at  the  island 
of  Grenada  in  the  West  Indies,  before  a  notary  public,  according 
to  tlie  mode  prescribed  by  the  laws  of  the  colony  to  pass  real  es- 
tates in  that  island,  where  both  the  parties  to  the  instrument 
were  domiciled  at  the  time ;  and  by  the  laws  of  Massachusetts 
no  estate  of  freehold  in  lands  can  be  conveyed  unless  by  deed  or 
conversance  under  hand  and  seal  of  the  party,  and  to  perfect  the 
title  as  against  strangers,  it  is  further  necessary  that  it  should  be 
acknowledged  before  a  proper  magistrate,  and  recorded  in  the 
registry  of  deeds  for  the  county  where  the  land  lies :  Held,  that 
such  an  instrument  as  that  executed  at  Grenada  was  insufficient 
to  convey  a  title  to  the  land  in  Massachusetts.  The  United  Staies 
V.  Crosby,  7  Cranch,  115. 

7.  In  cases  depending  on  the  statutes  of  a  State,  and  more 
especially  in  those  respecting  titles  to  land,  this  Court  adopts' the 
construction  given  by  the  State  Courts,  where  that  construction 
is  settled,  and  can  be  ascertained.  Polkas  lessee  v.  Wendell  ei  al* 
9  Cranch,  87.  98. 

8.  It  is  not  necessary  that  an  executor  of  a  will  made  in  one 
State,  devising  to  the  executor  lands  situate  in  another  State, 
should  take  out  letters  testamentary  in  the  State  where  the  lands 
lie,  to  enable  him  lo  maintain  an  ejectment  for  the  lands.  Doe, 
lessee  of  Lewis  and  Wife,  v.  M^Farland  et  al.  9  Cranch,  151, 152. 

9.  Letters  testamentary  give  to  the  executor  no  authority  to 
sue  for  the  personal  estate  of  the  testator  out  of  the  jurisdiction  of 
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the  State  or  sovereign  power  by  which  those  letters  are  granted. 
Doe,  lessee  of  Lewis  and  Wife,  v.  M^Farland  et  aL  9  Crunch, 
151,  152. 

10.  But  in  a  snit  for  lands  devised  to  an  executor,  he  sues  as 
devisee.  His  right  is  derived  from  the  will,  and  the  letters  testa* 
nientary  do  not  give  the  title.     lb, 

11.  Where  a  citizen  of  Virginia,  while  Kentucky  was  a  part 
of  that  State,  made  his  will  devising  his  lands  in  that  part  of  the 
State,  which  is  now  Kentucky,  to  his  executors,  named  in  the 
will,  "  and  to  the  survivors  and  survivor  of  such  of  them  as  may 
act,  and  their  heirs,  for  the  purpose  of  selling  as  much  thereof  as 
will  pay  all  my  debts.''  One  of  the  executors  named  in  the  will 
alone  qualified,  but  did  not  obtain  letters  testamentary  until  after 
Kentucky  had  become  a  separate  State.  Held,  that  when  he  took 
upon  himself  to  act  as  executor,  the  condition  on  which  the  de- 
f  ise  was  made  was  performed,  and  he  took  as  devisee  under  the 
will ;  and  the  act  consummating  his  title  had  relation  to  the  time 
•f  its  commencement,  which  was  before  the  separation  of  the  two 
States,     lb. 

13.  A  mere  change  of  sovereignty  docs  not  produce  any  change 
in  the  state  of  private  rights  of  property  in  the  soil;  and  that 
whether  the  interest  was  acquired  by  law  under  a  grant  from  the 
State  or  by  individaal  contract.  Mutual  Assistant  Society  v. 
fVatti^  executor,  1  TVheat.  279.  282. 

LEX  LOCI  IIL 

Lex  fori. 

14.  The  bankrupt  law  of  a  foreign  country  is  incapable  of 
operating  a  legal  transfer  of  property  in  the  United  States. 
Harrison  v.  Sternj,  5  Crunch,  289.  298.  302. 

15.  Therefore,  creditors  who  have  attached  the  property  of 
their  debtor  in  this  country,  according  to  the  laws  of  a  particu- 
lar State,  are  entitled  to  a  priority  over  the  claim  of  his  assignee^ 
for  the  benefit  of  the  creditors  generally  under  a  foreign  bank* 
i(apt  law.    /&. 
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16.  The  law  of  the  place  where  a  contract  is  made  is,  generally 
speaking,  the  law  of  the  contract ;  L  e.  it  is  the  law  by  which 
the  contract  is  expounded.  Harrison  v.  Sierry,  5  Cranchf  289. 
298.  302. 

17.  But  the  right  of  priority  of  the  government,  over  private 
creditors  of  a  bankrupt,  forms  no  part  of  the  contract  by  which 
the  debt  was  created.  It  is  extrinsic,  and  is  rather  a  personal 
privilege  dependent  on  the  law  of  the  place  where  the  Court  sits 
which  is  to  decide  the  cause.     lb. 

18.  In  this  country,  and  in  its  Courts,  in  a  contest  respecting 
property  lying  in  this  country,  the  United  States  are  not  de- 
prived of  that  priority  which  the  laws  give  them,  by  the  circum- 
stance (hat  the  contract  was  made  in  a  foreign  country,  with  a 
person  resident  abroad.     Tb, 

19«  In  the  case  of  the  administration  of  the  estate  of  a  deceased 
person,  the  assets  are  always  distributed  according  to  the  dignity 
of  the  debt,  as  regulated  by  the  law  of  the  country  where  the 
representative  of  the  deceased  acts,  and  from  which  he  derives 
his  powers ;  not  by  the  law  of  the  country  where  the  contract 
was  made.     lb, 

30.  The  Orphan's  Court,  or  other  Court  of  Probates,  has 
jurisdiction  to  allow  probate  of  wills  made  by  persons  in  foreign 
States ;  and  that  probate,  once  allowed,  operates  as  a  sentence 
affirming  the  validity  of  such  wills  between  the  parties,  so  far  as 
the  lex  loci  can  give  them  operation.  Carter''s  heirs  v.  Cutting 
and  Wife,  8  C ranch,  251,  252. 

21.  An  executor  or  administrator  of  a  person  who  dies  in  a 
foreign  country,  cannot  maintain  an  action  in  this  country  by 
virtue  of  letters  testamentary  granted  to  hiin  abroad.  Fenwick 
v.  Sears,  1  Cranch,  259.  Dixon*s  executors  v.  Ramsay^s  exeeu" 
tiM,  3  Cranch,  319.  323. 

22.  There  is  no  difforence,  in  this  respect,  between  an  execu- 
tor and  an  administrator;  for  they  both  derive  their  power  of 
maintaining  suits  from  the  letters  testamentary.     lb. 

23.  All  rights  to  personal  property  are  regulated  by  the  laws 
#f  the  country  where  the  deceased  was  duuiiciled;  but  the  suits 
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fer.dioie  rights  most  be  goveni€d\by  tbe  laws  of  the  coaniry  in 
which  the  tribunal  is  placed  where  they,  are  prosecuted.  Fen- 
wiek  V,  Sian^  I  Crmckj  259.  Dixon\$  executors  r.  Rampatfs 
executors  J  3  Cranchy  319.  323. 

24*  It  seemsj  that  a  discbarge  from  all  debts,  duties^  contracts, 
and  demands  outstanding  at  the  time  of  such  discharge,  upon 
«urrender  of  all  the  debtor's  property  for  the  benefit  of  his  cre- 
ditors, under  «  State  insolvent  law,  enacted  before  tbe  estfl^blish- 
ment  of  the  present  constitution  df  the  United  Stales,  will  not 
protect  hiii  against  a  debt  c(S^tracted  in  a  forieign  country  with 
a  foreigner.  ClarhR^  ttxecuiors  v.  Fbi^  Riemsdyky,  9  Cranchi 
153. 

.25*  A  discbarge  under  a  foreign  bankrupt  law  is  no  bar  to  an 
action  in  tbe  Courts  of  this  country,  on  a  contract  made  in  the 
United  State$.    MMUlan  v.  Jtf  JVetV,  4  Wheat.  209. 
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I.  lAtnitation  of  personal  actions, 
IL  Limitaiion  of  real  andposse^ory  actions. 

LIMITATION  OP  ACTIONS  I. 

lAmitation  of  personal  actions. 

1.  The  presumption  of  payment  which  arises  from  the  lapse 
of  time,  may  be  rebutted  by  any  facts  which  destroy  the  reason 
of  the  rule.    Dunlop  v.  BaU,  2  Cranchy  180.  184. 

2.  The  presumption  does  not  ariite  doriuB  a  state  of  war,  ior 
which  the  plaintiff  is  an  alien  enemy.    R: 

3.  Th^  lapse  of  20  years  raises  a  presumption  of  payment  is 
the  case  of  a  bond ;  but  if  during  that  time  any  legal  impedi- 
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mento  to  the  exercise  of  the  {daioUff 's  right  of  action  have  ex* 
isted,  ^he. period  of  20  years,  exclusive  of  the  plaintiff's  disabi-* 
lity,  must  have  elapsed,  in  order  to  raise  the  presomptioo.  Dun* 
lop  V.  Bally  2  Cranch,  180.  184.  . 

4.  Where,  notwithstanding  the  fourth  article  of  the  U^ea^  of 
peace  of  1783  between  die  United  States  and  Great  Britain, 
stipulating  that  creditors  on  either  side  should  meet  with  no  law- 
ful impediment  to  the  recovery  of  the  full  value,  in  sterling  mo- 
ney, <rf  all  bmq  J^  debts  previously  contracted,  aeveral  acts  of 
Virginia,  and  the  decisions  in  the  CourU  of  that  State,  created  or 
continued  img^meuts  to  the  reoayery  of  such  debt :  HeM,  that 
the  presumption  of  payment  arising  from  the  lapse  of  time^did 
not  apply  during  the  continuance  of  such  impediments,  and  that 
20  years  must  have  elapsed  exclusive  of  the  period  of- the  plain- 
tiff ^s  disability,    lb. 

-  5.  Under  a  statute  of  limitations,  having  a  clause,  "  saving 
to  aH  persons,  non  compoi  mentis^  femes  covert^  infanta,  imprison- 
ed, or  out  of  this  Commonwealth,  who  ipay  be  plaintifi  in  such 
suits,  three  years  after  their  sevei;al  disabilities  removed" — a 
c;i«ditor,  resident  in.  anptlier  S^te,  removes  his  disability  fay 
coming  into  the  CommontoeaUh^  even  for  temporary  purposes, 
provided  th<e  debtor  be  at  that  time  within  the  Commonwealth. 
Faio  V.  Roberdeau^s  executon^  3  Cranch^  174. 

6.  The  treaty  of  peace  of  1783,  between  the  United  Stated 
and  Great  pritain,  which  stipulates,  (art.  4.)  */  that  creditors  on 
either  side  shall  meet  with  no  lawful  impediment  tp  the  recovery 
of  the  full  value,  in  sterling  inoney,  of  all  bona  fide  debts  here- 
tofore contracted" — prevented  4he  operation  of  a  statute  of  limi* 
tations  Upon  British  debts  contracted  before  that  treaty.  Hop- 
kirk  V.  Bell,  3  Cranch,  454.  .  . 

7.  Under  the  statute  of  limitations  of.  Virginia,  the  length  of 
time  from  the  giving  the  promissory  note^  in  qoestion,  to  the 
commencement  of  the  revolu^onary  war  in  1775,  not  being  suf- 
ficient to  bar  the  demand  Od  the  note,  the  treaty  x>f  peace  between 
Great  Britain  and  the  United.  States,  of  1783,  does  not  admit  of 
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adding  the  time  previoas  to  die  war,  to  any  time  subsequent  to 
the  treaty,  in  order  to  make  a  bar.  Hopkirk  v.  Bdl,  3  Cranthf 
€64. 

8;  The  act  of  limitations  is  no  bar  to  a  Britbh  creditor's  de- 
mand on  a  promissory  note,  dated  the  2l8t  of  August,  1772,  al- 
though one  of  the  plaintiffs  was  in  the  country  after  the  treaty  of 
peace  of  1783,  vii.  in  1784,  and  remained  here  until  hils  death  in 
17f5.     Hopkirk  v.  BeS,  4  Cranch,  164. 

9.  Although  the  length  of  time  which  has  elap^  between 
the  day  when  «  bond  secured  by  mortgage  became  payable,  and 
that  on  which  the  suit  in  equity  was  brought'to  enforce  the  pay^ 
ment  against  the  mortgaged  premises,  is  suiScient  tb,  raise  a  pre- 
sumption of  payment;  yet  that  presumption  may  be  met  by  cir- 
eumstandes  which  account  for  the  delay  in  bringing  tbe  toil. 
EBggmscn  y^Mein^  4  CrMch^  415.  420. 
•  10.  In  a  case^  w)iere  the  war  of  the  revoludon,  and  tbe  events 
which  succeeded  the  war,  had  not  the  same  influence  $s/in  qf» 
dinary  cased  of  British  debts,  ia  repefttng  the  presumpddn  of 
piayment  arising  from  die  lapse- of  tiili^,.  because  the  debtor  was 
within  the  reach  of  his  creditor^  and^lib^it  have  been  sued  at  a 
eertain  period ;  yet  it  did  hot  appeaj^^^hh  suffident  certainty 
where  be  was,  nor  what  was  his  situadbo,  lb  enable  the  Court  to 
^ndge  whether  the  delay  in  bringing  the  ''suit  was  or  was  not 
sufficiendy  accounted  for,  this  Court  instructed  the  Court  belo# 
to  direct  an  issue  to  try  whether  the  bond  in  question  bad'  been 
paid.    lb.  ' 

11.  The  exception  in  the  statute  of  limitations,  ^'Jae.  I. 
c.  16.  s.  3.  in  favour  of 'merchants'  accounts,  applies  as  well  to 
actions  of  assumpsit  as  to  actions  of  account.  MaudevUU  v. 
Wil4an,  5  Crunch,  15.  18. 

12.  An  account  dosed  by  the  cessadori^  of  dealings  between 
the  parties,  is  iuA  an^account  stai^dj  and  it  is  kidt  necessary  that 
any  of  the  items  should  have  been  chiBirged  within  the  period  of 
limitation.    lb. 

'13. '  A  (dea  of  die  stittute  of  limitation^  which  is  good  as  fo 
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« 

<)iie  partner^  bars  them  both,  in  a  joint  aetioo*    MaaUtkr  t» 
Jtf  Cfean;  7  Crartchy  156.  168. 

14.  A  recital  in  a  deed  is  good  evidence  to  take  ^  case  out  of 
tb^  statute  of  Umitations.' 

Thus,  where  the  plaintiff  brought  an  action  of  assudipiil  for 
money  paid,  laid  out,  and  expendjed  for  the  defendant's  use,  and 
the  defendant  plecided  the  statute  of  limitations,  to  wliich  the 
plaintiff  replied  a  new  piroa)i9e,'bc.  and  gave  in  evidence  a  deed 
of  assignment,  executed  within  the  period  of  limitation,  by  the 
defendatit,  reciting,  that  die  plaintiff,  and  others,  had  become  his 
sureties  for  a  <lebt  to  J.  F.,  and  bavtrtg  become  accountable  had 
paid  the  debt,^  and  be,  ih^  defendant,  being  desj^ons^  to  secui^ 
tiiem  as  far  as  he  could,  assigned  t^  T.  V.,  one  of  bis  snrelkfei 
certain  bonds,  in  trust,  ^  to  collect  the  moneys  due  thefeon,  and 
distribute^  it  equally  among  the  sureties :  Hdd,  tha^t  Ibis  recital 
was  a' sufficient  acknowledgment  bf  the  debt  to'  take  the  case  out 
of  the  statute  of  limitations.  SSng  v.  RidMe^  f  Craneh^  19& 
Vtl.  '  '     •^'      ••  ^ 

15.  Althouffh  this  Gburt  is  not  wilKtig  to  extend  the  eSact  of 
casual  or  accidental  expt^sions  farther  than  it  has-been  extended) 
to  take  a  ease  out  of  the  Statute  of  limitations,  and  although  tbt 
Court  might  be  of  opinion,  that  the  cases  ion  that  point  have  goq# 
too  far,  yet  this  was  not  a  casual  or  incautious  expression:  tbo 
deed  admitting'  the  debt  to  be  due  on  the  day  of  itsdate,  ud 
the  period  of  limitation  not 'having  afterwat^s  elapsed  bffere  the 
s(Uit  was  brought.     lb,      ' 

16.  Under  the  statute,  bf'limitatioos;  of  Maryland,  of  1715, 
c.  23.  which  enacts,  that  ''^  all,«ction^,  lie.  other  than  such-ac* 
coiknts  as  concern  the  trade  of  merchandize  between  reerohaqt 
and  merchant,  their  factors  and  ^rvbtits,  which  ane  not  residents 
within  this  provinte^'^*  be.  "shall  be  commented  or  sued  within 
three  years  ensuing  the  cause  of  such  action/  and  not  after," 
with  the  usual  saving  clause  in  fav4>ur  of  infaBts,;,^es  covert^ 
persons  non  tompos  mentis^  or  beyond  seas,  tlie  exception  applies 
to'  dealings  between /a  merchant  creditor  residfag  out  of  TUbtj^ 
land,  and  a  debtor  residing  in  Maryland.    And  in  order  to  take 
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the  c«icr:Out  of  the  ^ce||tiao,,  it  is  not  suffieieot  td  aiff r  tli%t  ibf% 
creditor  returned  io^  came^  and  wets  wiikk^  the  State  pC  Maryland 
after  the  cause  of  action  a^onied,  and  more  than  three  yeiars  be- 
fore the  bringing  of  the  fluit.  It  mast  be  averredy  that  th^.  cre^ 
dltorAoef  6ecoiiie  a  resident  of  the  State  more  than  three  yeari 
before  the  iustitation  of  .the  suit.    Band  v.  /ay,  7  Crancht  3S{k 

-Ir7..1tha9  been  frequently  decided,  that  an  acknowledgment 
of  a  debt  barred  by  tfae  statute  of  limitation^,  ti^kes  the  case  out 
of  that  statute,  and  revives  the  original  cause  of  action.  C/e«- 
mentsonv^  WiUiumSy  8  Ci^aiDek,  72.  74.  .    ^ 

•18.  Sp  far: as  decisions-  faaVe  gone  on  this  point,  principles 
may-  be  conwdered  as  settled^  apd  tbe.pouit'  will  not  lightly  un- 
set^e  them,   J&. 

19.  But  the  decision^',  taking  case^  o^t  of  the  statote  of  limitar 
tions  by  evidence  of^ah  acknowledgment,  have  gpnefuU  as  jfar 
as  they  oi^bt  to  be.  carried^  and  this;  Courf  is  not  inclined  to 

extend  tbem*    i&. 

20.  1^  statote  of  jimitatipos  is  -entitled  to  the  aatoe  respecl 
jwith  other  statutes,  atid  ongbt  not  to  be  .explained  aw%y,     - 

Thus,  where  an  action  of .  assumpdt  was  brought  against 
J...C.  and  J.  W.f  partners  trading  under  tbe  firm  of  J,  C.  &;rCo», 
and  the  statute  of  limitations  was  pleaded  in- bar*  The  plfiintiff 
produced- a  witness  who  testified  that  he  presented  to.  J.  C.  a 
certain  aeeouiU  against  the  satdrJ^  C.  b  Co.,  in  favour  of  the 
pkutuil';  and  that  J.  C<  ft^4ed  that  the  account  was  due,  land 
that  he  supposed  it  had  been  paid  by  bis  partner-  J..  W«y  bt^  bad 
not  paid  it  himsctf,  and  did  not  kpowrpf  its  being  ever  paid.  Betd, 
that  this  evidence  was  not  sufficient  to.  take  the  case  out  of.  the 
statute,    i&.  '  . 

.  21,  In  tlii^  case  there'  was  np  promise,  coaditiquri  Hr  uncon» 
ditional;  but  a  simple  acknowledgment*  This  acknowledgineQt 
went  to  the  origittal  jui||i^  of  ;lhe  action.;  hut  this  is  not  enough. 

22r  ^he  steftute  of  limitations  was  not  enacted  to  protect  per- 
s«MisfrOKb(  claims  fictitious  in  their  origjin}  bat  firom  ancient 
claims,  wbetheiw  well  or  ill  fMnded»  which  may  have  been  disr 
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charged,  but  the  evidence^  of  discharge  may  b*  lost     CSemeifl^ 
ton  V.  fVUiiam.Q  Cranch,  72.  74.  '  ' 

'  23.  It  Is  not  then  safficient  to  take  a  case  out  of  the  statute, 
that  the  claim  (hotild  be  proved  or  be  acknowledged  to  hRve  been 
oHginally  jtist;  the  acknowledgment  mnst  go  the  fiut  that  ills 
still  diie,    15. 

24.  ^n  the  above  case,  the  ackbpwledgmenf  of  J.  C.  was, 
that  be  bad  not  discharged  the  account  presented  to  him,  bat  he 
does  not  say  that  it  was  not  discharged.    Il>. 

26.  His  purtner  might  have  j»ald'lt  withoat  the  knowledge  of 
J.'C* ;  and,  conseqiiently,  'the  declaration  -of  J.  C  tbat  he  had 
not  himself  paidMr,  and  that  he  did  not  know  whether  his  partner 
bad  paid  it  or  not,  is  no  proof  tbat  the  debt  remiUned  due,  and- 
therefore  isr  not  such  kn  acknowledgment  as  will  take  the  case 
oiit  of  tbe  statute  of  Umit8ti<^ns.    lb.        '    '  ^    . 

26.  The  cases,  which  thbogfa  wid^in' the  letter  of  the  statute  of 
linfitations^  have  beeti  held  to  be  Without  its  spirit,  are  thpse  only 
in  whieb  eircomstances.'tntervenedr  rendering  it  impossible,  ior 
inconsistent  with  known  and  established  ptinciples,'<hat  &  cause 
of.actiqn-could  be  revived  by  the  renewal  of  the  contract,  or  en* 
/oirced  by  a  soh  at  law  within  the  time  prescribed;  Bichardi  e^ 
d.  y.M^hmd  lH^.  Co.  6  Crandi,  84.  91; 

27.  The  object  of  the  statute  of  limitations  is  to  secure  ibein^ 
dividual  against  the  machinatioos  of  dishonesty,  when  attempted 
under  the  advantages  attendant  open  l6pfe  of  time,  Tofts  of  , papers, 
and  death  of  witnesses.-^  i&.  .    -  «  ,    . 

* 

~  SB'.  Bttt  when  casef  <preseni  ibemselyes  th  which  -no  lacker  can 
be  imputedto  the  plaintiffs,  but  great  injustice'wottld  be  done  by 
applying  "to. such  cases  the  efiect  of  the  statute,  the  condosion  of 
teason  aiiSl(the  law  is,  that  such  cases  were  not  iW  the  mind  of 
the  legislature  when  enacting  thatstt^tnte.    /A. '  ' 

29.  Such  are  the  ca^es  of  a  wlijftt  oi^i^tties,  plaintiff  or  de* 
fendant^  whereby  a  temporary  suspension  of  legal  remedy  takes 
place,    lb.         .    •  ''  ^\  '   '*' 

*  30*  But  in  no  case  of  a  voluntarv  .abandonment  of- an  acdon/ 
has  an  equitable  exception  >ind^r  the  4tb  secdon«of  the  statute  of 
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liflBililims  bMi  nippprt^d.  BiAard$  ef.  at.  v.  MaryUmd  biM^ 
Co.  8  Ctrnxh^  84^  91. 

3L  Tho3  if  an  executor  do  not  cause  bimself  to  be  made  party 
tta  salt  bf ought  in  the  ttfe  time,  and  in  the^qame  of  tbe.tesMiitprt 
mn^d/p^idiog  &t  his  deatb^Jt  b  to  be  considered  ^  a  voluntary, 
abandonment  of  the  action,  90  as  to  exclude  the  executor  from 
tbe^eqi^ty  •  of  the  exceptions,  to  the  statute  of  limitatioos*. .  II. 

.^  Even  under  the  antiquated  doctrine  of ^continmlnce  by. 
jcumeyU  acamnU^  such  a  cohtinuaoce  or  connexion  of  suit  wa& 
not  allowed  in  a  ca^e  of  voluntary  f^bandonment,  and  if  tUfe  bene-^ 
fit  oCi^  was  intendedto  be  as^rted^  it  jnis  i^essfury  to  claim  it 
ia  the  ibrfp  of  renewing  the  #ctfon.    Ik.        ,    "    , 

33,  There  is  no  difference  as  to  the  am^Iicadon  of  the  statute 
of  limi^tions  to  an  ac^on.of  aissumpsit^  whether  it  be  a  statute 
icmedy  or  a  comfuon  law  lemedy.*  Each  most  be  pursued  ac-* 
cording  to^the  gepjpral  rule  of  4aWy.un)|f8S'a'^different  rule.bepre* 
scribed  1^  statute;  apd  where  the  remedy  is  limited  to  1^  parf> 
ticolar  fopn  Qf  action^  i^U  tHe  gjAiec^l  iticidents  of  that  attipn  must 
attach  up<yi  it*  B^a^U  q^mtUttraiorsy.  BM^\4idmiiiiiirat&r{ 
S^Orandi^  9&  107.  ,     ,  ,  . 

V  34.  When  >  a  right  has  assume^  the  shape  o^  a  claim  in  ptiftr 
jgiHtm,  there  cannot  be  attached-to  it  a  limitation  {exclusively  ap^ 
plicafale  ftn  f.em»    lb.     _  .  ^  .         • 

.  35^  The  statute  of  limitations  U»  therefore^  a  good  bar  to.  an 
action  of , assumpsit  for  looney  had  and  received  bropght  V>  ^y  <^ 
title  to  lauds  in  the  city  of  Washington,  under  the  provisions^of 
dML6th  «ec.  of  the  acl  of  assembly,  of  Marylaiid,  of  November, 
17i(l,  0^45.    iJ,. 

•  F 
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^        » 


Lin^t<t6i&rki^r€al-0f^fiosse$$ofy  acHons. 

St.  Xb<^  statute  of  li^iitafionl  of  Geor^^a,  of  1767,  vrbich  is 
substantiidly  the^same  witti  that  of  the  21  Joe.  1.  c.  16.  except 
that  Iha  time  of  limilatioii  is  seven  years,  does  aot  x«|Btr»  an  en* 
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try  iQto  lands,  within  seven  years  after  title  aiecnttdj^uku  (dme 
be  some  adverse  possessidn  or  title  to  be  defeated  by  the  entry. 

Ttops,  vhere  the  lessor  of  tlie  plaintiff  id  ejectment  for  Uiuds  in 
(Seorgia,  produped  in  evidence  two  grants  from  tbe  provincial 
gipvernment,  dated  in  1766,  to  A>  B., , under  whom  be^daioMd 
title  by  descent,  and  whoee  heir  he  proved  hinwelf  to  be,  and 
tbe^e  was  no  evidence  ^of  tit)e  or  adverse  possessiob'on  the  paac 
of  the  .defendant,  other  than  the  averment  of  iw«ter  in  the  decia- 
ration  which  wa^  laid  on  the  10th  of  Sq^tenob^r,  1804,  nor  any 
ovidfenc^  of  an  oQtstandilpgtit}^-;  j^ddyibhi  th^  statute  of  Jimita'- 
tioi^  did  not  require  an  entry  by  the  plaintiS'  lessor  into  the 
lands  within  seven  years j.^fter  his  title  accrued.  ShMnfum  v* 
Irvine*^  lessesj  4  Cranch^.  2^11. 

21.  The  statute  of  limi^tations  as  to  lan^s  is  i^pKcable  to^^uits 
at  law  claimi|ig  the  lands  ihemselves,  not  to  suits  in  eqnity 
brought  for  the  purpose  of  sul^ecting  t^  lands  to  the  payment 
of  debts  for  which  they  are  mortf^gedt.  The  possession,  of  the 
morlgagor,  or  those  claiming  under. him,  is  not  adverse  to,  but 
is  compatible  wit)r,  the  righta  of  the  mortgagee.  Higgmson  v* 
Meinf4  Crqnch^  415. 419.  .        < 

38.'  la  order  to  avoid  the  plea  of  the  jstalute^f  limitations  to 
an  action  by  joint  tenants,  ](t  is  necessary  to  show  that'all  the. 
plaintiffs  were  under  a  disability  to,sue^  ,'  ;  ^ 

Thus,  inhere  the  plaintiffs  brought, ^n  action  of  trespass  gtiUtre 
^Msufj^fr^gifj  to  which  the  defendant  pleaded  ^^  statiit^  of  Jioii- 
tations,  and  tba  plaintiffs  replied,  that  at  the  time  when  the  cause 
of  lection,  accrued,  C.,^  .wi&  of  one  of  t^,plaiiaiffi,,4iHl^S.,  urife  of 
another  of  the  plaintrffs,  .'^  w^re^met  .co>fert8,  land  >ever  since 
have  contiBued^mes  cotfert^,"  and  "  that  J^.  iJ,,"  one  of  the  plain* 
tiffs^  *^  was  a  feme  covert  f^,  and  jtbat  the  other  plaintifls,.  in  .whose 
right  the.suit  w^& broughjt,  at  the'time  when^he.  action  accruied, 
and  also  at  tlie  commencement  of  suit,  were  infants;:  to  which 
there  was  a  general  demurrer  apd  joinder.  Hd^^  that  the  repli- 
cation wa$  insufficient,  inasmuch  as  it  dfd  not,  alteg6  tb^t  K.  H. 
CQwdnvkcdja  feme  cot;eft  until  within  the  time  jpreseribed, by.  the 
4Hatute  of  limitations.  Maritdkr.\.MCleant."l  CfoneA,  1^.  169* 
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39.  The't^rms  *^  beyond  seas^^^  in  the  prpvisoor  saving  datise 
•f  a  statute  of  limitations,  are  equivalent  to  toithout  the  limits  lof 
the  State  where  the  statute  is  enacted ;  and  the  party  ^ho  is 
without  those  limits  is  entitled  to  the  benefit  of  the  exception* 
Murray  v.  Baker^  3  Whtat.  541.  545, 

40.  .Where  the  defendant  in  ejectment  ^Ii as  been  in  possession 
of  the  lauds,  under  title  in  hitiiself  and  diose  for  whom- he  claims, 
during  the  period  of  limitation,,  such  posseasFo^-is  a  conclusive 
legal  bar  against  tlie  actidii  by  an.  adverse  claimant,  unless  such 
claidunt  brings-  him'jelf  by  ^pofeiliv't  proof  witliiti  goipe  of  the.  dis- 
abilitieiB-provided  for  by  the  statute*  In  tkfe  absence  of  such 
proofs  the  title  showp  by  the  party  in  possession  is  so  complete, 
as  to  prove,  in  an  ^ciion  upon  a  covenant  against  il^cunfibranceSi 
that  a  recovery  obtained  by  tl|e  adverse,  claimant  Was  not  by  a 
paramount  legal  title.     Somerville  v.  Hamilton,  Ar  Wheat,  230. 

•'  41.  A  ^rchastr  without^notice  has  a  rig^ht  to  join  Ins  adversary 
possession  ID  the  ostensible  adver^ry  possession  of  his  vendor,  so 
as  to  giye  himself  xhe  benefit  t>f  the  statute  of  Umitatrons.  Alex^ 
under  et  d.  v.PmMeton^  8  Crunch,  462.  468:       ^ 

42.  One  tenant  in  commoQ  inay  oust  his:  cortenant,  and  hold 
in  severalty;  but^a«ileat  possession,-  unaccompanied  by  any  act 
•mdonting  to  an  oiister,  or  g\\iog 'notice  to  the  cortenant  th^thii» 
possession  is  adverse,  cabnot  be  construed  into  an  adverse  posses- 
sion.    M  Clung  V.  Ros^,  B  Wheat.  116.  124* 

43.  The  .construction  of  the  statute  of  limitations  of  the  21st 
Joe*  L  €.  16.  and  all  other  acts  of  Hinitation  copied  from  it, 
n  wellv8ettled^>  that  the  whble  po^s^sabd  must  be  taken 'together ; 
irlieD  the  «tattile  has  once  begun  to>run,  it  continues  to  run^  not-* 
withstanding  >ny  in|ervemng  le^l  disability  of  any  person  to 
wbpnf  the  titte  ipay.pass.  W alien y.  The  heirs  of  Ghatz^ 
1  Wheat.  1i92.aS^tr 
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L  District  of  ,CSlumbia^  \ 

H.  Georgia^    .  »    • 

UI.  Maryland..  ^*     . 

IV.  J^ew'ffampMre.  „  .•       ^ 

V.  Ohio,  ,     ^  . 

VI.  ^ennayivdnia, 
VII.  UAodc  Island.      ' 
VUl.  Soti/A  Carolina.  -  • 

IX.  Tennes^e  and  Niirth  CarolincL 
X.  ytrmo^t.     .  r,  f  ^  • 

XI.  Virginia  and  Kentuth/^    (A)  '.The  laws  of  r^al  property  in 
gen€ral^>   (B^  Statutes  of  wiil^  and  descents.     (C)  £t//# 
^^  exehange  4ind  promissory  notes*     (D)    OlA«r  local 
laws.  ...  ~ 

.■■    ••■■.•"     •    ■ ,  -    '    -    ■     '•  ■  . 

LOCAL  LA.vy  I. 

•  •   .«  .  I  - 

■*  •  ■■,»»••  "  * 

V 

District  jf  CqlunAia.  ,•' 

1.  The  acU  ofCMgress  of  the  27th  of  February  and  3d  of 
Maircb,^1801v  coDcerniog  the  Dbtrict  of  Colmnbia^  have  not 
changed  the  laws  of  Maryland  «nd  Virginia,  adopted  by  Congress 
«s  the.  laws  of  that  Distriet,  any  farther  thatf  th^cfaange  jof  juris«' 
4iction  rendered  a  change  of  Iaw9  necessary*  The  United  States 
y.  Simm^  1  Cratichi  252.   '■ .  ■  *  . 

2.  Fines,  forfeitures,  and  penalties, ,  arising"  froin  a  breach  of 
those  laws,  are  to  be  sued  for  and  recovered  in  the  sarae  n^nner 
as   before   the  change  of  jurisdiction,  mutatis  mutandis.    lb. 

3.  An  administrator  having  bad  letters  6f  adninistration  in 
Maryland,  before  the  separation  of  the  District  of  Columbia  fr6ni 
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Maryland  and  Virginia,  cannot,  after  the  ^paratiori,  inaitrtain 
an  action  in  that  part  of  the  District  ceded  by  Maryland,  under 
ibose  letters  bf  administration,  but  must  take  out  ne^  letters  of 
Administration  n^ithiu  the  District*  Feaivick  v.  Sears^  adminit^ 
trators.  I  Cranch' 259.    ,  ■  *      '  ' 

_  / 

4.  The  inhabitants  "of  the  Disti^kt  of  Columbia^  by  its  8e[9a- 
ration  froor  the  States  of  Virgidia  and  Maryland,  ceased  to  be 
ciiizens  oT  those  States  respectively,'  Reilifv,  Lamar y  2Cranchf 
343.    . 

5.  Under  the  insolvent  law  of  Maryland,  of  thfe  3d  of  Janua- 
ry,  1800,  tlie  Chancellor  of  Maryland  conid  not  "discharge  a 
citizen  of  that  State  who  resided  in  the  Distri^^ -of  Columbia  at 
the  time  of  its  separation  from  M a rj'land,  unless  the  party  hacf 
complied  with  all  the  requisites  of  the  insolent  law,~so  as  to  en- 
title himself  to  a  discharge  before  .that  separation.     lb. 

6;  The  separation  of  Alexandria  from  the  State  of  Virginia 
did  nof^anect  existing  contracts  between  individuals.  Kern  v. 
Mutual  Jlssur.  Society ^  6  CrancK^  192.  199.  -     ' 

7.  Under  the  laws  of  Virginia,  estabKslung  tlie  Mutual  As- 
surance Society  against  fire  iri^  that  State^  insurance  upon  btiild* 
ing&^in  Afexandria  did  not  cease  by  its  separation  from\Virgtnia, 
although  ^ihe  Sd«;iety  could  make  no  new  contracts  subsequent 
to  its  separation,  untiUt  had  received  additional  powers,  the  faw 
of  Virgitiia  limiting  its  'insurances  to  houses  within  that  State. 

JBt.       ■ 

8.  The  obligation  of  the  ws'ured  to  contribute  does'not  cease 
in  consequence  of  his  forfeiture  of  his  insurance  by  hHs  own  ne*- 
gleet.    10.  ^  • 

9.  All  the  members  of  the  Society  are  bound  by  the  act  of 
the  majority.*    lb.        ^     ^  ' 

10.  No  member  can  devest  himself  of  his  obligations  as  such, 
but  according  to  ^the  rules  o(  the  Society.     lb. 

n.'^he  ad(Vitioual  premium  upon  a  revaluationj  utider  the 
rales  of  ih^  Society,  is  only  upon  the  execs',  Atkinson  vlMuiU'- 
ulA^ur.  Society f  B  Crdnch,  202v  ^' 

12.  The  proprietors  of  buildings  in  Alexandi^,  insured  by 
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the  Mutual  Aswra^ice  Spciety  against. fire,  were  t[K)uiid  by  the 
act  of  Assembly  of  Virginia  of  1805,  and  4he  subsequent  r^u-^ 
latiotis  of  the  Society,  >to  pay  an  additional  premiupi  upon  the' 
increased  rate  of  hazard^  according  to  the  new  regulations  of 
1805.     Mutual  Assur.  Satiety  v.  Koirn  et  td:  1  Cranciiy  .396. 

^!43.  Under  the  6th  and  8th  sections  of  the  aCt  of  Assembly  of 
Virginia  of  the  22d  of  December,  1794,  property,  pledged  to  the 
Mutiial  Assurance  Society,.,  ha,  continues  liable  for  assessments, 
on  account  of  the  losses  insured  against^  in  the  hands  of  .a  bona 
fide  purchaser  without  notice,'  MtBtuM  Assur.  Society  v..  Wattes 
executofs,  I  fVA'eat  319.  2SSL 

14.  A  mere  change  of  sbvereignty  produces  no  change  in  the 
itate  of  rights  existing  in  the  Soil-;  and  the  cession  of -tlieDi^ 
trict  pf  Columbia  to  the  nationalgovefnment,  did  not  afiect  th^ 
lien  created  4)y  the  above  ^  act  on  reaf  property  in  tile  town  of 
Alexandria,  tltough  the  personal  character  or  liability  of  a  mem- 
ber of  the  Society  could  not  be*  thereby  forced  orv  a  purchaser 
of  such  prbperty^     Ih, 

,15.  The  corporation  of  Aletat^dria,  under  the  act  of  Assem- 
bly of -Virginia  of  the  4th  of  October,  17-79,  and  several  other 
subsequent  acts  made  in  pari  mdteAa^)  wbirh  are;,  consequently, 
io  be  construed  as  one  adt,)  ha^  power  to  tax  the  lots  and  lauds 
of  nonrresidents.  Alexdndef  v.  The  Mayor  and  Comm^naltff  of 
Jiiexandrid,  5  CramJi,  1.  7.        .,  "  - 

16.  All  land  or  ground  within  the  town  of  Alexandria,  is  Ua«" 
ble  to  taxation  by  the  corporation,  whether  .consisting  of  ha^ 
acre  lots  or  not.     lb:  '-.''' 

17.  The  taxes  thus,  laid  by  the  corporation  of  Alexandria 
cannot  be  recovered  by  a  summary  proceeding  on  motion^  unless 
in  the  case  of  a"' person  holding  laud  who  has  iio  other  property   ' 
in  the  town.    16.     .  '      '  .      ./ 

18.  "A  ptirchaser  of  teal  properly  in  Alexandna'  is  not  per- 
sonally liable  for  arrears  of  taxes  assessed  before  his' purchase. 
Common  Council  hf  Alexandna  v.  Preston,  •  8  Crt^h,  53. ' 

19;  Suits  brotfghi  by  the  bnnk  of  AVxandria  upon  promisso- 
ry  notesi  made  negotiable  iu  that  bank,  are  entitled  to  trial  at 
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the  retiini  terita  of  the  writ.    .  Young  v.  The  Bmk  ofMexandria^ 
5  Crunch^  45. 

20«  The  bank  of  Alexandria  may  maiotain  an  actioa  against 
the  endorser  of  a  promissory  note  made  pegotiable  ia  that  bank, 
although  the  endorsement  was  for  the  accofnmodatipn  of  th^ 
maker,  and  .notwithstanding^  by  the  local  usage  of  Virginia,  the 
implied  (;ontract  tof  the  endorser  of  a  promissory  note  is  only, 
that  he  shal)  pay  the  debt  if  by  due  diligence  it  capnot  be  obtain^ 
e(i  from  the  maker.  YecUon  v;  The  Bank:  of  Alexandria^ 
S  Cranch,  49. 

'  21.  Tbe4ict  of  Assembly  of  Maryland,  of  1793,  c^.  30.  incorpo- 
rating the  Bank  of 'Columbia,  and  giving  to  the  corporation  a 
summary  process  by  execution,  ii>  the  nature  of  an  attachment 
against  its  debtors,  who  have,  by  an  express  /consent  in  writing, 
made  the  bonds,  bills,  or  notes,  by  them  drawn  or  endorsed,  ne- 
gotiable at  '\he  banli^  is  not  .repu'gn^.nt  ^o  the  constitution  of  the 
United  States,  or' of  Maryland..  Sank  of  Columbia  v,  Oakdy^ 
4  Wheat.  235.241. 

22.  But  the  provision  in  ihe  act  of  ih<;orporatToi>  which 
gives  this  summary  process  to  tho  bank,  is^no  part  of  its  corpo- 
rate franchises,  and  may  be  repealed  or  atter^  at  pl^suce  )yj 
the  legislative  will.    lb. 

'  23.  The  17tfa  section  of  the'  act  incorporating  tt^e  Meofaantcs^ 
Bank  of  Alexandria,  providing,  ^^  th^  all  bills,  bonds,  notes, 
and  every,  other  contract  or  engagement  on  the  part  of  the  cor* 
poradoi),  shall  be  signed  by  the  President,  and  countersigned  by. 
the  Cashier;  and  the  funds  of  the  corporation  shall,  id  no  case, 
be  liable  for  any  contract  or  engagemcfnt,  unless  the  satne  shall 
be  signed  and  couiUprsigned  as  aforesaid'^ — does-  not  extend  to 
contraqls  and  engagements  implied  in  law*  ^  'Mechanics*  Bank  y. 
Bank  of  Columbia,  5  Wheai.  326.  335.  . 

24.  The  act  of  Assembly  of  Maryland,  cf  1791,  c.  45.  which 
authorised  the*  commissioners  of  the  city  of  Washington,  to  r^ 
serve  lots  for  default  of  payment  by  the  fii'st  purchaser,  contem- 
ptated.  a  single  resale  only ;  and  by  that  resale  the:  poWer  given 
by  the  act  M  'Executed.  ^   Oneale,  v,  Thornton,  6  Craneh,  53.  6& 
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25.  By  'selling  ami  coiiveying  ibe  property  to  a  third  pur- 
chaser, the  commissioners  precluded  theiiiselves  from  selling  up 
the  seeojid  sale^  and  tlie  second  purcbaiser,  by  makiog  this.defence, 
affirmed  the  tiile  of  the  third  purchaser./  Ontale  y,  Thomtanj 
6  Cranch^  53.  66. 

2@.  ItiJ  the  sales  ofJot^  hvthe  city,  of  Washington,  the  lots' are 

not  chargeable  for  thei^"  proportion  of  >the  iiUeraal  alley  laid  ont 

for  ihc  rominon  benefit  Qf  those  lots;.^a1thoiigb  the  pi^artire  of  ,so 

charging  th^fn  has  been  lieretofore  universally  acquiesced  in   by 

purchaser's^  and  if  a  piircbaser  haji  acquiesced  in nhat  practice, 

and  has  received  <t  conveyance  accordingly,  without  objection^ 

■  v^  ■  *  ■  '      ■ 

yet  he  does  Hot  lbei:^by  acquire  a  fee  smiple  in  such  proportion 

of  ^  alle*}',  9nd  hi^y,  in  Equity,  recover  back  the  purci)a«e  mo^ 

ney  which  be'  has  paid  thi^refor.    Pratt  ei  al,  vv  Law  ^  Cofnp- 

,  hdl,  9  Crunch,  456.. 490.     • 

27.  If  a   purchaser  of  city 'lots  stipulated  to  builds  >vvithin  a 

limited   time,   a  house  ^on  every  jliird.loi  purchased,  or  iu  that 

proptn'tion,  and  receives  conveyances  for  the  greater  part  of  the 

lots,  he  is'  not  bbnq^  to  build  in  proportion  to  the  lots  cohyeyed^ 

unless  the  whole  number  be  conveyed.     Ib.\   ,     . 

'  28.  Tbe.iharshal  of  the  District  of  Columbia  i«  t^oimd  to  serve. 

a  subpoena  in  Chancery  as  soon  a$  he  reasonably  can';  and  the- 

service^of  such  subpoena,  in  case.  pC  a  Ckancery  aitftchtneni  in 

Virginia,  witl  inake  thenigarnishee  liable  if  be  pays  away  the 

nioney  aiteriToticeof  th<$  subpcena.     Kennedy  v.  Brent,  6  Cranck^ 

187.  ...    V. 

29.  An  appeallies  to  this  Ccrurt;  from  an  order qf  the  Circuit 
Court  for  the.Di&trict  of  Columbia^  qttashiug  an  inquisiticMi  in 
the  nature  of  a  writ  ad-^uod  daimum.  Cmtis  v.  Turnpike  Com*- 
pany,  6  Cranch,^  233j  '  >  .  ,. 

30.  The  Circuit  Court  for  the  District  of  Columbia  has  no 
jurisdiction,  upon  motion,  ,to;^uHsh  an  inqiiisition  taken  under 
Ibe  act  of  the  Sd'pf  March,  1809,  ^^  tn  aiUhocixe  liie.makinj^  ojT.a 
turnpike  road  from  Mason's  causey  to  .Alexandria/'  ,  16\ 

31.  A  discharge  from  imprisonment  uudetilie  act  of  Congress 
for  the  relief  of  Insolvent  debCo^  witbiutlie  Dlstricttif  Columbia, 
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is  no  bar  to  dn.  action.    It  is  onlj^  a  discharge  of  tbe  persoDi^  and 
does  not  affect  tliedebt.     King  v.  Riddle^  7  Cranch^  168. , . 

32.  A  verdict  and  judgment  that  the  mother  was  born  free,  is 
not  conclusive  evidence  of  the  freedom  of  her  childreo,  unless 
betvi^eeu  the  same  parlies  and  privies.  Woods*  Damsy  1  Crunch^ 
271.  ^  •     •     .  ".''-.' 

33.  tJpon  a  writ  of  erjror  to  the  Circuit  Court  for  the.District 
of  Columbiaj'.this  Cooft  has  no  juri:»diction,  if  the  stiifn  ti,warded 
bg  less  than.  100  doHars,,  (now  500  dollars^)  ahbough  a  greater 
sum^may  h^ve  been  iorigihally  d'aimed.  Wise  v.  2%e  C4>lumbi(in 
Turnpike  Co,  7  Cranch^  276.  '       ;     -  ' 

34.  The  trnstee  of  an  insolvent  debtoi^in  thai  Distrii?t  of  Co- 
lumbia,  reprpsei^t^  the  creditors  of  the  insolvent,  find  may  take 
advantage  of  a  defect  in  a  a>ortgage,  of  which  the  insolvent  him- 
self  couJd  not;  as  that  th^  mortgage  d^ed  had  not  been  recorded 

• 

within  tbe  time  limited  by  the  law.  of  Virgmia,, which  declares 

•  *  '  •  ■'.,•.• 

that  air  deeds  of  mortgage,, (fat  recorded  within  eight  months 

• '  . '  ■      ^        '  -f  .    ' 

after  their  date  shall  Be.V^id  as  to  creditors  and  subsequent  pur- 

chasers  without  noiice,  though  good  lietwceo.  tlie  parties  to  the 

d^ed.     Baidc  of  ^Je-xandria  y.  Herbert y  S  Cranck^  S6i 

35.  An  app^iaflies  U>  thi^  Court  from' the  senic^nce  of  the  Cir- 
cuit Court  for  the  District  of  Colwubia;  affirming  the  sentence  of 
the  Orphan's  Courf  of  Alexandria  County,  which  <li»nnssed  a 
petition  to  revdke.tbe  probate  of  a  will.'  Carter's  heirs  v.  Cut- 
iingandWife,'8CrancK25l, 

36.  -This  Court  has  no  jurisdiction  of  causes  brotight  b^/Vire 

it,  upon  ft  certiiicatef  of  a  division  *of  opinh>iis  of  the  judges  of 

the  Circuit  Court  for  the  District  of  Columbia.     The  appellate 

jurisdiction  of  thi^  Coiirt,  in  respect  to  that  Court,  only  extends 

to  (be  final  jadgments  and  decrees  of  the  latter.    Ross  v.  Trip- 

htty  3  Wheal.  60,0.  r     . 

"     %  ■■■  ^ 
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Georgia, 
'37.  Accordiugltjo  the  t^oastrucuon  given  by  the  Courts^  c*" 


/ 
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Georgia  to  the  English  statute. 5  Geo,  II.  making  lands  in  tiieco- 
lonies  liable  for  simple  contract  debts,  the  lands  m  Georgia  of  'a 
deceased  debtor  are  liable  in  equity  for  the  payment  of  his  debts, 
without  making  the  heir  a  party  to  the  suit  fbe  lands  are  as- 
sets until  all  the  debts  are  paid,  rdfuir  V.  *  Stead^t  executori^ 
2  CrancA,  406.  *  :  /  '  *''" 

38^  The  statute  of  limitations  of  Georgia  c^oes  n6t  require  an 
entry  inft^nds  within  seven  years  after  thi^  title  accrued|  unless 
there  be  «ome  adversary  possession  pr^  title  to  be  defeated  by 
such  entry.   »Shearman'\,  trvine^s  lessee,  4,  Cranch.  ^7. 

39.  The  statute  of  limitations  of  Georgia  is  intended  for  suits 
at  law,  elaiming  the  lands  themselves,  and  do^es  not  extend  to 
suits  in  equity  for  the  purpose  of  subjecting  th^'  Is^nds  to  th^pay- 
ment  of  debts  for  which  they  are  mortgaged.  Higginson  y. 
JMem,  4  Crartcft,  415.  418.    •  '^ 

40.  The  terms  ^*  beyond  seas,^\  in  tlie  proviso  or  saving  clause 
of  the  statute  of  limitations  of  Georgiii,  are  equlyalent'to  Without 
the  limits  of  the  State;  and  the  partj'  who  is  without  those  limits, 
is  entitled  16  the,  benefit  of  th^  exception;  Murray  v.  Baker, 
5  Wheat.M\.5AB:  -  "^ ' 

41.  By  the  tax  laws  of  Georgia  of  1790  and  li'Ol,  the  :collector 
was  authorized  to  sell  land  only  on'  the  deficiency  of  personal 
estate ;  and  then  to  sell  only  so  much  as  was  necessary  to  pay 
the  taxes  in  arrear.  Siead^s  executors  v;  Course,' 4' Cranch, 
4Q3,4li.  '        '    —  i 

.  42.  Under  the  above-mentioned  tax  I^ws,  the  sale  of  a  whole 
tract  of  land,  when  a  smail  pkrt  ivould  have  beeh.  siifBcieDt  to 
pay  the  taxes,  was  void.    Ib^   .      -  :         '    ^ 

43.  The  act  of  Georgia  of^  May,  1782,  cort^cd^ed  generally 
the  estates  of  British  sulnects,  with  the'  exception  of  debts  due  to 
merchants  residing  in  Great  Britain,  which  ^^re  sequestered  ovXf. 
Under  that  act,  a  lien  given,  ))y  a  person  wire  adhered  to  ,tbe 
Britisl),  .to  a  British  creditor,  by  mortgage,  was  not  confiscated. 
The  estate  of  the  mortgagor  only  was  confiscated^  not  ^at  of 
the  mortgagee*     Higginson  v.  Jtfetn,  4  Crdnchy  415.  418. 

44.  By  the  laws  of  Georgia,  a  deed  is  valid;  jf  r^orded  within 
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twelve  moDtbi;  bot  «ny  deed,  recorded  within  ten  dayi  after 
its  execution  t^9  preference  of  deeds  4i6t  recorded  within  thai 
time.-  Under  these  laws,  subsequent  pan^asars  cannot  impale 
fraud  to  a  party  who  uses  [all  the  diUgence  the  law  requires  in 
recordi|i£.  his  deed*  .  If  they  sustain  Un  injury  within  the  twelve 
months^  tbe  time  aU(»red  for  recording,  a  deed,  it  is  their  own 
(knit ;  since  they  might  proceed  to  record  their  owp  de^ds  within 
the  ten  days^  and  thus  secure  the  preference  they  seek.  Shirrai 
et  d,  V.  Caif  tf  Muhd,  7  Craiic&»  34.  fia. 
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45.  ^A  deed  of  lands  in  Maryland,  ttg>^^,  sealed,  and  delivered 
on  the  30th  of  May,  and  acknowljedged  on  the  14th  of  June,  ie 
to  be  considered  ps  made  on  the  QOtb.of  May.  Woody.  Owingff 
1  Crmek^  239.     .  .r  *     . 

46.  An  action  of  debt  .will  not  Ue  in  Maryland  gpon  a  pro» 
aissory  notOi    Lindo  v.  Odrdner^.l  Cramchf  34i.  • 

47.  lender  the  kot  of  Mbiyland  of  1791,  c'68v  s.  B.  if  a.  bond 
be  executed  by  O,,  as  a  surety  for  S.,  to  obtain  an  appeal  from 
the  jadinment  of  a  justice  of .  thf&  peaee^  and  the  bond  is  rejected 
by  the  justice,  and  afterwards^  without  the  knowledge  of  O.,  the 
name  of  W.  be  interiihed  as ^ an  obligor,^ and  W*  executes  the 
bond,  and  the  justice  then  accepts  it,  it  is  void  as  to  O*  On^ak 
V.  Longf  4  CranchfjM. 

48.  The  right  to  freedom  under  ^e  act  of  Maryland  of  1783^ 
wbich  prohibits  the  bringing  of  slave;  into  that  Stafe,  is  not  ac« 
quiv^  by  the  negliect  of  the  'master  to  prpve  to  the  satisfaction 
of  the  naval  officer,  or  collector  of  the  tax,  that. snch  slave  had 
resided  three  years  in  the  United  States,  although  sucb  proof  be 
required  by  the  act  This  part  of  the  law  is  merely  directory. 
ScoUy,  Ben,  6  Cranch,  1. 

49.  Claims  to  fteedom  in  Mainland,  are  tul^t  to  the  gene*. 

31 
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nJ  role  as  to  the  ioacTinisstbiltty  of  hearsay  evidence.    Miasa 
^ueen  and  Child  v,  Hepburn^  7  Cranchy  iWO. »  , : » 

50.  The  act  of  Assembly  ofMarjfkqd  of  1796,  c.  67.  prohi- 
biting the  importationxif  tAw»es  into  ti^tiiBtAte  far  sale  or  to-  reside^ 
dbes  not  extend  to'<a  temporary  resideocei  nor  ,to  an  importatioa 
by  a  hirer  or  peraxn  .oilier  ttieai  tbfs  in^sler  ^^owner  of  Mch 
slave/   Henry  v.rBmyl'Mf¥heat*'iy'^'   • /.   '  .    .  -  .;r. 

51.  Evidence  ,l>y  Hearsay  -and  general  repntadon^  is  admissible 
only  as  to  pedigree,  biit  not  taestjiliirA  the  fre^om  of  the  peti- 
tioner's ancestor,  and  thence  to  deduce  hin  or  her  p^n.  Davis 
\.  JV6o49  1  ,WrA<aJf.  6.. :        /  •  ,    , 

62.  Verdicts  ^re  evidence  betweea  parties ^d  privies  only;, 
and  a  F^cqrd  proving  the  aQeestor^^  fireedans  to  haye  been  esta- 
blished in  ai  suit,  against  another  pairty  by  wliom  the  petitioner 
was  sold  to  thie  defendaot  in.  the  present  causei  is  iniidinisdble 
evidence  to  prcrre  the  petitipner's  ffeed|»in.    J6» 

5a  The  sutute  of  de»j6ois  in.  M«^and  of  17$,  c  45« 
has  not  declared '  bow '  an  intestate  etta^e  shall  descend,  which 
was  derived  to  |h^  inte^tar  from  his  baK  brother,  or  from  bis 
brother  of  the  wJfiole-  blood,  or  from  his  son  6w  ^laugb^r,  or  from 
bis  wife }  l^ut  isucb^states  arer  left,  to  descend,' as  at  conMHoo  law. 
BamiizU  hssee  v.  Ca$0y\  7  'pranch^  4i»,  464. ,-:  i  • 
.  .  54.  An  equity  of  reitemption  of  real  property  in 'Maryland,  is 
.  liable  to. attachment,  and  toot  so  liable  b^for^  tlvp  act  pC  Assembly 
of  1811^,  c.  60.  'Pratt  ft  d.\\.^Lw  !f  CampbisU;  ^  Cranchy 
456..  496.    '  -  .         >       . 

B5.  By  the  statute  of  Maryland  of  1763,  c.  23.  $.  8/  which 
is,  perhaps^  oyly  dedaratqty.pf  the*,  common  law,  an  endoi:ser 
has..^  right  to  pay  ;the  .amount  of  the  note  or.  bill  to  tfae 
holder^ ,  Bnd^  to  be  subrogated  toajl  bis- rights  by  obtmning  an 
assigomeat  of  the  bblder's  judgment  against  the  maker^  Lenoae 
y.:Prout,  ^  Wheat.  620. 525. 
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Xeiv  Haimp$kire, 

£6.' Aghftrt  of  &  tract  eF  kuid  in  eqtiaJ  shiire,  to^S  persons, 
to  be  dMded  ampogst  ihem  ihtd  68  etfttisd  ^hare^  with  iT  spedfio 
appropriation  offive  shares,  conv^  onfy  a  sixty-eighth  part  t« 
«sich  person,  -^  TAe.  TVHon  ^f  Paid^  v«  "C/ari  el  <i2.  9  CmncAi 

\ 

67.'.  If  006  of  the  shares  bid  declared  to  b^  ^t  for  a  glebe'  ibr  th^* 
charch  of  Engtaiid,  as,  by  law  established/*  ibat  «hare  is'fiof 
holdea  in  trasi  by  thegrantees^  Qor4s  it  a  cotcBtion.  annexed  to 
their  rights  or  shafts/.  JZ^«  ♦•  v 

>  58.  At  cotomon  Hw^  the  church  df  EhiglaAd,  b  its  aggaegate 
opacity,  is  not  deemed  a  corporation^  and  cannot  receive  a  do* 
iiMion  eo  n(mine^  *  IS.    *>..••.    ^ 

69.  But  a  grant  to  the  ebureh  of  siiefa'  a  p^ce,  is  good  at 
eommon  law,  and  vests*  tfae^  fee  ior  the  parspn  add  Jiis'  successors* 

Thus,  where  lands  were  granted  in  1761,  ,tn  the  charter  of 
the  town  cS  Paid^\  tinder  the  late  cototrial  ^verjmobent  Of  N^w 
Hampsliire,  '^  for  aglefie'for  the  charcii  of  England  as  by  law 
estabTislied^'r-if  there  bad  beeb'^nch  «  cbtircb'  actually  existing 
in  Pawlet  a*t  Ae  time  Of  the  gr^int,  the  grant  woold'have  vested 
the  fee  in  the  pariso#an(3  fiis[  successors,  as  an  endowment  to  be 
beld /ure  ecelefue.    id.         .  . 

6(K.  The  whole*  fee  would  hf^ve  passed  out  of  the  crown,  nor 
would,  it  hate  been  in  the  power  \>f  the  crowtf  to  resume  the 
grant.    Ih\    ]  .      \ 

61.  In  general)  no  grant  can  take  eflect^nnlhs  there  be  a  su& 
ficient  grantee  then  in  esse  capable  of  takidg  it..  But  land,  at 
common  law,  may  be  granted,  ad  pios  usos^  ^l^f^  there  is  a 
grantee  in  existence  competent  to  take  it,  and  in. such  case  the 
fee  would  remain  in  abeyance,  or  b^  Uke  il^JuBredHaijacent  of 
the  Roman  law  in  expectation  of  an  heir.    R. 

SSL  Soeh  a  gmnt  could  not  be  resumed  at  the  pleasure  of  th^ 
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.  crown,  nor  the  property  be  iSieiwd  withouttbe  Jame  consent 
whicfi  18  nacessary  for  the  nlienatian  of  other,  church  property. 
I%e  Town,  pfPawUt  y.  Owrh  e<  ol.  9  Cranck,  292.  322. 

63.  The  common  law,  to  fiir  as  ilrelated  to  the  erection  of 
churches  of  thoi  Episcopi^l  persuasion  of  £n^U»id,  the;right  to 
present  or  collate.  |o'  snbh  chUrdies^  and  the  .corporate  capa^y 
of  the  parsons  tUeri^  tb  tali^  in  sQCceSsfon^was  recognised  aiu) 
litopted  10  New  Hampsbice  hefiire  the  .revolution,  ,11k 

^.  Ir  belonged  exchisivcAy  to  the  crb#n  io  ereGt.the  church, 
in  each  town,  thfit  should  be  ^itl^  lo  take  the  gleb^;  and  upon 
inch  ferectioQ  to  coltatei^thjcoogh  the  governor,  a  pardon  io  the 
benefice^    lb: .         .* ..    > 

6£.  Aicoloniaivir^eQciety  of  EpiiM|bpsdians  widiin  a  townj.tui" 
anthorited  by  the/croim,  couU  not.  entitle  theiqsciv^  to  the 
glebe*    IS.    '    ^ .  ■  ■  -       ^     V 

66«  Where  no  such  churbh .  was ,  daly  erected  by  the  crowi^ 
Ae  glebe  remain^,  in  a))eyance|  6lt.9»4^h(»reiiim  jacen^;  and 
the  State,  which  succeeded  jto. the  rights .  of  the  croi^n,  mighti 
with  the  a^seiit  of 'the  crowo^.  aUen  or  laoujaaber.  it ;  at  might 
erect  an  Episcopalian  church  therein^  and  collate,  either  direct- 
ly or  through  the  vote  of  4he  tow^n^  its^parson,  i^ho  isottld  there* 
1|y  become  seiied  of  th^  gteb#,  jure  efofesujB,  and  be  a  corpora- 
tion capable  of  transmitting  the  ioheritaiice.    lb.    f. 

67-  By  the  revolution,  the  Stale  «f  Vi^mont  sdcceeded  to  all> 
the  rights  of  the  crown  to  the  tmaf^topria^,  as  well  as  appro- 
priated glebes,  within  its  limits*    -i&«.  •         .    ^  .  .  • 

ea.  By  the  statute  of  Vermont  pf  the  30th  of  October,  1764, 
the  respective  towns  becaine  endtlcd  to^  th^  property  of  the  glebes 
therein  situated.    lb.  ,< 

69.  Tfa^  statute,  so  &r  ^  it  granted  the  glebes  to  the  towns, 
could  not  be  repealed,    lb. 

70.  Hq,  £piscopalian  society,  or  church  in  Vermonti  <ao  be 
<    entitled  ,to  the  glebe,  unless  at  was  duly  erected  by  the  crow# 

before  the  revdluiion,  oti^  the  Stale  since,    lb.    - 

71.  In^the  va^eus  royal  charters  of  townships  inNewrHamp** 
shure,  in  which  shares  hare  been  iieserved  for  public  purposes, 


.    r« 
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kbas  been  hetdy  that  tb^  shares  for  tbefirst  settfod  minister,  aod 
for  a  scbool/ w^re  vested  in  tb^  town  in  ita  corporate  ca|>acity ; 
in  the  latter  cafc,  as  a  fte  simple  absolute  ;  m  tbe  former,  as  a 
base  fctj  determinable^ilpon  tba  settlement  of'  die  first  minister 
by  the  town.     The  TaiMH>f  Pandet  w  Qkark  et  d.  9  Cranch^ 

72.*  The  <;baMer,  gmrited'hy^tbe  British  t^rown  to  the  trustees 
of  Dartmouth  College  in  New-Bampsbire^'in  tlieyear  1769,  was 
fiot  dissollred  hy  ifa«^  reToTiftion.^  i^attmoutk '  Caflcgne  v.  Wood^ 
ward, 4t  f¥heat.  518. A24.  •.>  •      ^  ^     j 

t'S^  The  charter  of  Daronoiith  CoUj^  m  a  contract,  mtcbia 
the  meaning  of  that  clc^ise  of  the  copstitution  of  the  UiAed 
Siatas,  (art*  1.^8.  id.)  w||^eh  declai:es  tbai^uo  Stafe  ahall  make 
any  laar  impaMng  the.  obligation  of  jconuracts ;  and  tbe  acts  of 
tiie  legislalure  of  New-Hampshire,  >of  18M,  altering  tiie  dmrtea, 
in  a  material  inspect,  witlio«t  iile  consent  of  tlie  corporation,  is 
an'aittiimpairii^''tbeiafbBgatioD^the  charter^  and  is  nifconstita- 
tionai  iaad  void.  • /&• 

74.  Under  its  chaFl€)^,I>artmoatb  College  is  ar  private,  and  not 
a  ptddic  obsporation.  That '  a  Corporation  is  estfllUished,  fpr  pnr^ 
poses  of  general  charity,. dMS  nbt,  per  se^  make  it  a  public  cor* 
poiVtioB,.  lifllbk  to  the  c<Mrol  of  tb»i  .4%illature.  ^  B. 


ZiOCAL  LAW  V. 


.  .OhHk 


75.  The  lands  included  within  the  Zdnesville  district  by  the 
act  of  Congress  of  the  3d  of  March,  1803,  c.  343.  Xlxxxiii.]  s.  6. 
could  not  after  that  date  be.  sold  at  the  Marietta  land  office. 
Matthews  v.  Zane^s  hsse^j  5  CrancK^  92..    . 

LOCAL  LAW  VL        ^       .  / 

Penrmjilvaniq.   ,  ,:   ;     . 

76.  Under  tbe  act  of  the  Legislature  df  Pennsylvania,  of  the 
3d  of  April,  1W2^  eatided,  ^  an  act  ibr  the  sale  of  the  vacant 
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lands  Witfaia  thk  Coniinonweallb,"  the  grantiee,  by  a  varfagt 
of  a  tract  of  laild  lying  north  «and  wtst  of  the  j^\"ers  Ohio  and 
Alleghany,  and  Cqoewango  creek,  who,  by  force  of  arms  of  the 
enemies  of  the  Uaited  States,  was  'prei«nted  from  settlii%  and 
tbproving  the  land,  and  from  residing  therein  for  the  space  of 
two  years  from  the  date  of  his  wamjint,  kvt  whoy  dariitg  the 
same  period,  persisted  in  bis  endeavours'  to  mftbe-  ssch'  settle- 
inent.  and  residence,  is.  excused  Arom  makin§^  snch  afllnal  settle* 
ment  as  the  enacting  clause  df  Jthe'8th  -sectbli  f(  tlie  act  pre- 
K^ribes  to- vest  a  title  i|i  such  i^ahtee;  andafie  warrant  vests  in 
such  grantee  a  fee  simple  in  tlie  land.  Huidekitpef^i'lesiei  v. 
Douglass,  3  CrAicA,  i;  65. .  »         '    .      . 

77.  Under  ibe  sict  of Penosylvaniisi  of'4i715;  which  reqtQres  a 
deed  to  be  ajpknowledged  before  a  justice  of  Ae  peaces  of  the 
county  where  the  lands  lie^it  having  been  tb^  long  established 
practice  before  the  year  kUS^  to  acknowledge  deeds  b^re.a 
justice  of  ike  Sujprffne  Cotut  of  Ihe^oviAai  of  Peon8yllPani|^and 
although  the  act  of 'If  15  doe^  not  authorize  snch  a  psactijCCi 
yet  as  it  has  prevailed,  it  is -to '  be^  coniidered  as  a  cocrebt  conr 
stracdon  of  the  Matete.  M^Ktmv.  DdanUg^s  lesseCf  5  Cr«iteA, 
23131.  *•  •    •      --  .  .     .  , 

78.  In  construing  the  smntes  of  a  State,  On  which  land  tides 
depend,  in6nite  misdiief ,  wonld  -ensue,  should  this  Court  observe 
a  difiereilf  rule  from  that  wdiich  basbeeb.  )ong  established  in  the 
State;  tad  in  the  above  case,  the  Court  could  not  doubt  that  the 
Courts  of  Pennsylvania  consider  a  Justice  of  the  Supreme  Court 
as  within  the  description  of  the  actV    lb, 

79.  Under  the  some  a<t,  wb^re  a.  single'  tract  of  land  is^com- 
veyed,  the  law  requires  the  deed  to  be  recorded  in  the  office  of 
the  county  in  which  the  land:  lies;  bnt  if  several  tracts  be  con- 
veyed, neither  the  letter  nor  the^pirit  of  the  act  requires  that  the 
deed  -should  bcTecorded  in  each  county.  If  the  deed  was  rer 
corded  In  the  county  where  n  part  of  the  lands  lie,  an  exemplifi- 
cation of  4t  is  good  evidence  as  to  the  lands  in  the  other  coun- 
ties.   i5.  .   V         .  -     • 

~  80.  Under  the  above  stfttuti^-  the  validity  of  the  deed  is  not 


.  r      \ 


RHODE  ISS.AND. 


241 


aSeefed  by  omittiag  to  record  it:  Tboagb  not  reoorded,  it  is 
«till  biAdJDf  toeverj^ inteni and pi^pose  wb&tsoever.  The  only 
legal  affect  produced  b}f^recordiog  it,  is  its.  preservation  by  ifaar 
kui^  a  copy  equal  to  tl|e  pfiginal*    Jl££ee»  Vv  Ddaneey*s  lessee^ 

•$  81.  -If  two  or  mprt  peMOOt  areiu^  in*^  joint  action,  in  Penn* 
sylvania,  aad  ^  sberiff  retort  non  ti^i  ji«<  to  Vile -defendant,  tbe 
plaintitf  may  pitoceed  aga!bist  the  other  on  whom  tbe  ^rit  was 
served)  «iatadg  ii^bm  d^sclaratioo  IbeTetaro  oTlhe  irrit  as  to  liis 
compaoioo.-  Barton  v.  Ptta  if  Bcyartt,!  Crqnek^'lQ4c.  201.    . 
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82c  Aa  ajftbn  was  bronghc  in  the^^rcoit  Couitt  for  the  Dis^ 
triet-^of  Rhode  l6latid,;Q]]^iqerti|i\ii*bilk  of  ejurhange  drawn  by  the 
.  defeadiuits,  B»  k  F.,  ^nd  endorsed  td'  tbe  plaintiff,  V.  B.  H« 
Subseqnendy  to  die'set^vice^  tbe. original -Is^t,  tbe  defendani  F. 
died ;  tbf^  other  defendant  B.  came  into  Ooii#t,  and  after  sag* 
gesting  the  deMh  of '  F.,- '(>le|ided  the  general  issue;  and  tbe 
p}atnt]ff|; bnving  likewise  .suggest 'the  d^tb  of  F«.,  "prayed 
judgment  ^^iost  J.  B#  tbe  eurviviiDg  defendant."    There  w^s  no 
joinder  in  issue,  continc^^ie^^. other  pleadingj;  but  hnmediate* 
ly  after  the  aboVe  praycor  £>r  jt|dgin)ni't,  the;  record  poceeded  as 
follows :.."  And  the  said  J,  B.  made  default:  Wbereupon  ibis 
case  being  submitted  to  tbe  Court,  and  the  Court  having  fully 
beard  the  parties  by  their  cpunselyandsralure  deliberation  being 
tberefon  had,  it  it  considered  by  the  Court  now  bere^  that  the 
s^ud  V.  B.  H.,  do  recdvteikagainst.  Ui|,e  said  J>  B.,  the  surviving 
partner  as  aforesaid,  the  saita  of  34,455  dollars,  Atid  S7  cents, 
damages,  ^nd  costs  of  suil^  taxed >  at  IQ  dollars. an^  52c^e|its.'^ 
To  the  record  of  this  judgment^  tbe  following  memorandum  was 
annexed  1  .<' AV>to  Jl?ene.    The  above  suqi,  as^  ordered  .by  the 
Court,  includes  the  principal  and  interest  from,  &5C.  and  29  dol- 
lars and  22  cent»  charge^  of  protest.''   BMy  that  -under  the  laws, 
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and  ibe  practical  coMtraclioo  of  tbe  ConrU  of  Rhode  Island, 
lIiU  judgment  was  legal  .  Br^wn  v.  ^<m  Bramj  9jiaU.  344. 

Chase,  J^  asietUienief  but  on  common  law*  principles,  and 
pot  in  compliance  with  the  laws  and  ^practice  of  the  Staite.    A. 

83.  By  the  laws  and 'practice  of  Rhode  Island,  where  judg* 
meot  is  entered  by  default,  discOntinnance,  tntil  dick^  non  sum 
mjbrmaiusy  or  on  <demuiTer,  the  damages  may  be  inquired  into 
and  assessed  by  the  Court,  or  by  a  writ  of  inquiry,  at  tfie  dis- 
cretion .of  the V Court;  and  wbeie  nc^itfier  party  demands  aVrit 
of  inquiry,  the  record  is  'made.np  as  sCboVe. .. .  A^- 
.  84.  By  the  laws  and  practice  of  Rhode  Island,  the  non-at* 
tendance  of  the  party,,  after  plea  pleaded  knd  before  trial,  is  con- 
sidered as  a  dieffauft,  and  the  Court  proceeSl  to  enter  judgment 
against  hinii  wi  to  assess  the  damages  without  the  intervention 
ofajury.    lb, 

85.  It  $eem$f  that  a  discharge  onder^lhe  insolvent  act  of  Rhode 
Island  of  17£9>  ^from  all^^debts^  dqtieS,  contracts,  and  demands  ^ 
outstanding  at  tbe  time  of  such  discharge,  pipon  snr^enider  of  all 
the  debtor's  property,  >ill  ftot  protect  him'  against  a-  debt  con* 
tracted  in  a  foreign  country  with  a- foreigner.  Clarke^i  exeiu* 
tars  V.  Fan  Ritmsdyk,  9  Cranch^  IBS. 

86.  Under  the  laws  of  Rt^ode  bland,  a  discharg!»iieeor4iJf^  i0 
the  Old  for  the  rdu^ifpoorpfisaner§  forddtj  althongb  obtained 
by  frand  and  perjury,  is  a  lawfid  d^fAarge^-mi  not  an  en^jie  ; 

and  upon  socb  a  discharge,  no.  action,  can  be  maintained  for  an 

'»    -    *  •        '   ' 

escape,  upoo  a.  bond  for  the  liberty  of  the  prison  yard.    Afimi- . 
ion  yi  SmiA,  I  Whetft.  4A^^  467^ .  . 

87.  But  it  s6tmM  that  the  effect  6(  the  fdse  oath  taken  by  tbe 
prisoner,  and  of  tbe  discharge  granted. {)y  the  magistrates,  may  , 
be.  controverted  in  ap^  proper  prooeedtng^  iagainst  the  parOes, 
either  in  law  or  equity,  other  than  in  a  suit  on  the  bond  for 
keQ)iog  the  prison  ruleis.    lb. 


TENNESSEE  AMD  NORTH  CAROLINA.    •       a«e 

'      <  .  .        .   . 

.        LOCAL  LAW  VIIL     . 

South  Carolina*  ,  *      '    . 

88.  By  the  law  of  Soutb  C^rolinai  adviiDbtf^atioD  durante'  ab^ 
Mentia  of  the  exefMJ'tor,  cannot  l^e  graoted  after  probate  of  the 
will  and  letters,  .vtestam^nttfcry  granted*  Griffith  v.  Frazier^ 
8  Crawdl,  9. 22,  '  *  ,  .. 

89.  By  .tlie^law  and  practite  of-Soatb  Carolina,  ^thir^  day 
rule  U  substituted  for  a«€tr6/acu»  on  a  judgment/tn  those  caset 
only  where  lapse  of  time  prevents  the.  plaii^tiff  fro^n  suing  out 
eJ^ecution.    /&.  . 

,  LOCAL  LAW  IX. 

/ 

T&iUnesHe  and  }forth  Carolina, 

90.  The  9th  section  of  the  act  of  Assembly  of  North  Carolinai 
passed  in  1T15^  which  directs  thtlt  unless  the  creditors  of  de- 
ceased peitons  %M\  mahe  tfaeir  claims  within  seven  years  after  the 
death  of  the  debtor,  they  shall  be  barfed,  was  repealed  by  the 
act  of  1789,  c.  20.  notwitfaistanding  the  act  of  /1799,  which  de- 
flares  the  contrary.     Ogden  v.  BlaekUdge^  2  Cranch^  27iL 

91.  If  an  equitable  titte  be  merged  in  a  grant,  the  party  b|W 
M  relief  in  equity,  although  the  grant  be  void,  as  being  contra- 
ry to  law.    Freiion  v.  Trench,  7  Cranch,  354. 

92;  Thus,  where  the  bill  stated  that  the  plaintiff  had  title  to 
lands  in  Tennessee;  but  that  the  ddendant  firauduleatly  and  de-* 
ceilfully  entered 'aad  held  him  out.  That  the  lands  formerly 
lay  within  the  State  of  North  Carolfha,  during  which  tirne^ 
one  E.  t>.  made  an  entry  for  the  laoEds  in  dae  form,  paid  the  pur- 
chase money  to  the  State,  and  performed  every  other  requisite 
to  complete  the  contract ;  but  before  a  patent  was  obtained,  the 
Legislature  of  Nbrth  Carolina  passed  a  law,  defining  the  Iknits 
of  the  Indian  bocmdary,  declaring  null  and  void  all^ntries  and 
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surveys  already  made  witbio' those  limits,  and  directing  the 
entry  takers  to  refitnd  all  moneys  received  therefor.  That  E.  D. 
never  received  back  the  purchase  money,  nor  conseqtea  to  annnl 
the  contract.  That  the  law  resciodiifg  the  contract  was  void. 
That  £.  D.  afterwards  obtau<sd  A  warraht  to  snrvejs  the  land, 
and  a  patent  therefor  from  the  State  of  North  Cafx>Una,  and 
conveyed  the  same  to  one  J;  R.  who  convey^  to  the  plaintifil 
Held,  that  if  the  plaintiff  had.  any  title,^ it  was  at  law;  aod 
that  if  be  had.no  title  at  law^  be  could  have  none  in  equity,  the 
equitable  estate  being  merged  in' the  grant.  PfesPojL  v.  Trcwifc, 
7  Cranch,  354. 

'  93.  A  deed  for  land  in  Tennesse^,  executed  in  North  Caro- 
linay'in  1794«  by  grantors  residing  there,  proved  in  1797  by  one 
of  the  subscribing  Witnesses  before  a  judge  in  North  Carolina, 
and  recorded  id  1808^  in  the  proper  county  in  Tennessee,  is  valid, 
and  may  be  given  in  evidence  iff  ^ki  gectment.  Blackwell  v. 
Paiion  ct  al.  7  CrancL  471.  475.    .  '    - 

94.  The  first  grant,  |i)y  the  State  of  North  Carolina,  apon  an 
entry,  is  valid,  although  issued  upbn  a  duplicate  warrant,  ibe  ori* 
ginal  being  in  the  hands,  of  the  survoyor  general, 'although  a 

•subsequent  grant  issue  upon  the 'original  warrant  for  other  lands. 
lb. 

95.  The  act  of  North  Carolina,  of  1783,  c.  2.  opening  the 
land  olBce,-  did  not  prohibit  a  person  from  making  several  differ- 
ent  entries,  amounting  in  the  whole*  to  more  than  5,000  acres, 
oor  from  purchasing,  the  rights  acquired  by  entries,  nor  fron 
uniting  several^ entries, in  one  survey  and  patent;  and  such  union 
of  several  entrids  is  kllo^^ed  by  the  act  o/f  1784,  c..l9.  PoWs 
lessee  v.  WmdeU  et  aL  9  Crcmchj  87.  94.  '        -  ^' 

96.  In  a  patent,  the  obliteration  of  the  consideration  does  not 
make  void  the  grant,    fb. 

'   97.  In  North  Carolina^  the  want  of  an  entry  nullifies  a  patent. 

tb.  :  ••■  •"       '       ■ 

98.  A  patent  justifies  the  presumption,  that  all  die  previoas 
requisites  of  the  law  have  been  codiplied  with.    /&• ' 

99.  A  patent  is  void  at  law  if  the  State  had  no  title,  or  if  the 


i 


TENNESSEE  AND  NORTH  CAROLINA.  ^l 

•fficer  wbo  issued  the  patent  bad  no  aotbority  to  issue  it.  'PoJKs 
lessee  v.  WendeU  et  al.  9  Cranch^  87.  &4. 

100.  After,  t be  cession  of  Ibe  western  territory  by  North  Caro- 
Kaa  to  the  Uoited  Stale?  in  1789,  the  State  had  no  right  to  grant 
the  lands  wkhMi  the  eeded  territory,  to  a  grantee  who  had  not 
an  tboipient  title  befojre  the  cessioQ^    lb. 

101^. The  questioDi  whether' such  incipieht*  title  existed,  is, 
therefore,  op^  it  law.    lb, 

102.  In  g«n^f;a],  9  Cpirct  ,of  Equity  is  tbe  proper  tribunal^o 
investigate,  qu^ons  concerning  ^he.  invalidity  of  a  grant  for 
causes  anterior  to  its  being  issued.    PoWs  lessee  v.  WendeU  et  al. 

.  9  Croncft,  87.  9d.        t 

103.  Bui  there  are  cases  in  which  a  grant  is  absoUitely  void; 
as  wbei^  the.  State  has  no  title  to  tbe  tiling  granted ;  or  where 
the  officer  has  no  authority  to  issue  the  grant.  In  sucb  cases, 
tbe  validity  of  tbe  grant  is  necessarily  examinable  at  law.  lb. 
PolVsUssee  v.  fVendeUj  .5  JVReat.  293.  303^ 

104.  The  act  of  Assembly  of  North  Carolina  of  November, 
1777^  estabtisbiiig  ofl^ces  for.  receiving  ^nlrj^s  of  claims  for  land 
in  the  several  counties  of.,  tbe  ^tate,  did  not  aythorize  entries  for 
lands  within  the  Indian  boundary,  as  defined  by  the  treaty  of 
AeJjong  Islafid  of  Holston,  of  the  20th  of  July,  1777.    The 

'act  of  April,  1778* -is  a,  legislative  d^laration  explaining  and' 
amending  the  former  act,  and  no  titte.  is  acquired  by  j^n  entry 
contrary  to  these  laws.    Preston  v*  Bfowder^  \  Whsat.  115. 
.121. 

105.  The  acts  of  Assembly  of  North  Carolina,  passed  between 
the  years  1783  and.  1789/ avoid  aU  entries,  surveys,  ted  grants 
of  land  set  apajrt.  for  (he  Cherokee  Indians,  abd  no  tftle^oan  be 
thereby  acquired  to  such  lands.  Danfarth^s  lessee  v.  Thomas^ 
1  Wheat.  \  55. 

106.«.Tbe  boui:|daries  of  tbe  reservation*  have  been* altered  by 
successive  treaties  with  the  Indians;  but,  it  se&aSy  that  4he  mere 
extinguishment  of  their  title  did-  not  subject  the  land  to  appro- 
priations, unless  expressly  authorized  by  the  lagislature.    lb.    ^ 

107.  The  Iptb  section  of  the  act  of  North  Carolina,  of  1782, 
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which  provides,  '*that  ^BfiOO  acres  of  land  ^lall  be  altotted  for, 
and  given  to,  Major  General  Nathantd  Greene,  his  heirs  and 
assigns,  within  the  bounds  of  the  land  reserved  fin*  the  ase'of  the 
army,  to  be  laid  off  by  the  aforesaid  troinaiissiooers,  as  a  mark 
'  of  the  high  sefise  this  State  entertains  of  the  extraoMfltaary. services 
of  that  brave  and  gallant  officer  :^'-^is  an  «bsoIoCe  donation,,  net 
indeed  of  any  specific  land,  but  of  25,000  acrc%  in^  the  territory 
set  apart  for  the  olGcers  and  soldiers ;  and  when  the  cooimis- 
sioners  aAerwards  allotted  5t5,000  acres  of  lanc^  to  General 
Grreene,  and  caus^  the  tract  to  be  surveyed,  ftiiB  die  survey  was 
returned  into  the  proper  office,  the  general  gift  became  a  parti- 
cular gift  of  the  25,000  acres  coniam^  ia  the  survey.  Rutker^ 
ford  V.  Greene's  heirs^  2  Wheat.  196, 

108.  The -validity  of  a  legislative  grant  does  npt  depend  on  Its 
containing  the  technical  terms  usu9t  in  a  convej^oce.    lb: 

109.  A  general  permisaioh  to  enter  lands  wiliiin  a  given  tract 
of  country,  must,  of  necessity,  be  limited' to  lands  not  previously 
appropriated.    76*  '  * 

110.  The  title  of  ;Geneial  Crree|ie,  under  the  Original  gift  to 
him  by  the  act  of  1782,  is  tioi  impaired  by  9.Uy  subsequent  acts 
of  the  legislature  of  North  GaroHna«    A.  /  ..  i 

111.  Where  the  defendant  jn  ejectment,  fot  lands  in  North 
Carolina,  has  been  in  pdss^ssion  under  title^in  hibisdf,  afid  those^ 
under  whom  he  claimed,  for  a  period  of  seven  year^,  or  upwards, 
such  possession  is,  by  the  statute  of  limitations  of  North  Caroli- 
na, a  coQciusive  legal  bar  against  the  action  by  an  adverse 
claimant,  unless  ^ch  claimant  brings  himself  by  positive  proof 
within  some  of  the  disabilities  provided  for  by  that  statute.  In 
the  absefice  of  such  proof,  the  title  shown  by  tbe^arty  in  pos* 
session  16  so  complete  as  to  prove,  in  an  action  upon  a  covenant 
against  incumbrances,  that  a  recovery  obtained  by  the  adverse 
claimant  was  not  by  a  jj-dramount  legal  title.  -SoiinertiUe  r:  Ha^ 
mSton,  4  Wheat.  230. 

112.  In  the  treaty  of  the  2ftth  of  October,  1805,  with  the 
Cherokees,  the  reservation  of  three  miles  square  for  a  garrison^ 
fietlefocis  asKl  not  abott^  the  month  of  the  Highwassee,  where 
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die  UoitiBd  States  had  placed  a  garrison*  Me^^et  al.  v«  JIf  Clungfi 
isMe^  9  Craneh.  9. 

H3.  In  Tennessee,  aqdM^its  statutes  decIaringAn  elder  grant, 
'founded  on  ajanior  ^try,  to  be  void,  the  priority  of- entries  is' 
exanitnablie  aWlaw,  and  the  Janior  patent  on  die  ekler  entry  pre- 
vails over  thf  eldet  patent  qa  tb^  jupior  entiy.    PolVi  lus^  v. 
Wendett  et  d.  9  OoneA,  87v 

114.  Under  tbe  act  of  IbeJLiegisIatnre  of  Tennessee,  passed  in 
1797,  to  explain  an  act.ofth^L^klature  of  North  Carolina,  of 
1715,  relative  $o  ihe' title  of  lands,  a  fiossession  of  seven  years  is 
a  ^r  only  when  held  tm^fer  a  -grants  or  •  deed  founded  on  a 
grant.    PattonU  t&tsee  v.  Et^ton,  1  Wheat.  416\ 

'115.  The  act  of  Assembly,  vesting  lands  in-the  trustees  of  tbe 
town  of  Nashville,  is  ^  grant  of  those,  lands;  and  where,  the  de- 
fendant in  ejectment  showed  no  title  under  'the  Xrusteesi  nor  un- 
der aiiy  other  grant,  hb  possession  of  se^en  years  was  held  in* 
sufficient  to  protect  his  title,  or  bar  that  of  the  plaintiff  under  a 
conveyance  from  tbe  trustees.    lb.  -      *. 

\\A.  Where  the  plalntitf  hi  ejectment  Ickiiined4ttle  to  lands  in 
Tendessee,  nndeir  a  grant  tfom  said  State,  dated  the  26th  of 
April,  1809,  founded  on  an  entry  made  in  the  entry  taker's 
ofice  of  Washington  county,  dated  tbe  2d  o(*  January,  1779,  in 
the  name  of  J;  M^Dbwelt  on  wbi<:h  a  warrant  issued  on  the  17th 
of  May,  1779,  to  thcr  plaii'Hiff  ki  ejectment,  as*  the  assignee  of 
J.  McDowell ;  and  the  defendants  claimed  nnder  ^a  grtint  from 
the  State  of  North  Carolina,  dated  ther  9ih  of  August,  1737: 
Ae£cf,  that  the  'jnor  entry  might  be  attached  to  ti  junior  grant  so 
as  to  overreach  an  dder  grant ;  and  that  a  survey  having  been 
m^de,  and  a  grant  issued;  Upon  M^DowelFs  entry,  in  the  name 
of  the  plkiBtifi^  terming  him  assignee  of  McDowell,  was  prima 
facie  evidence  that  the  entry  was  tlie  plaintiff's  property.    ItbsB 
et  at.  y^  Reedy  1  Wheat.  482. 

117.  Where  the  .plaintiffs  in  ejectment  cFaimed  under  A  grant 
firom  the  State  of  North  Carolina,  comprehending  (be  lands  for 
which  the^  suit  was  brought,  and  tbe  defendants  4:laimed  under 
a  junior  patent,  and  a  possession  of  seven  years,  -which,  by  the 
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statutes  of  that  State,  and  of  Tennessee,  constitutes  a  bar.  to  tbe 
action,  if  tbe  possession  be  under  colour  of  title:  to'  rejiel  4i^is 
defence,  the  pl^ntiffs  proved  that  ^o  corner  ot  course  of  the 
^rant,  unde|r  which  they  claimed,  was  marked,  exjcept  the  begin* 
ning  corner;  that  the  beginning- corner,  and  nearly  the  whole 
land,  and  all  the  corners  except  one,  were  within,  the  Qberofcee 
Indian  bcuindary,  -i^ot  having  been  ceded  t<>  the  United  Sta^tes 
until  the  year  1806,  within  s^ven  jears  from,  which  time  the  suit 
was  brought ;  but  the  land  \n  possession  of  the  -defendants,  and 
for  which  the  suit  W9&.  brought,  did  not  liO'  within  the  Indian 
boundary:  IfeU,  that  notwithstanding  the  laws  of  the  Unked 
States  prohibited  all  persons  from  surveying  or.  marking  any 
lands  within  tbe  Indian  territory,  and  the  plftimifTs  COUI5I  qot, 
therefore,  survey  the  land' granted  to  them,  ther  defendants  wer^ 
*  entitl^'to  hold,  the  part  possessed  by  them  for  the  period  of 
seven  years,  under  colour,  of  title.  M^Iver  y^JRagan^  2  Wheat. 
25.  :    .        .  ;  .       '      .        ■_ 

118.  By  the  compact  of  18021,  settling  thie  boundary^Iine  be- 
tween yirgio\ja  and  Tennessee,  and  the  laws  made  in  pursjaance 
thereof,  it  is  declared,  that  all  claims  and  titles  to  lands  derived 
froiQ  Virginia,  01:  ^orth  Carolinii,.  or  Tennessee,  which  have 
fallen  into  the  Tespectiy^  StateS|.  shall  remain.  a3  secure  te  the 
owners  thereof,  a^  if  derived  from  the  goyemmeot  within  whose 
boundary  they  have  fallen,  and  shall  not  Jbie  prejudiced  or  affected 
by.the  establishment  of  the  lipe.    .Where  the  titles,  /both  of  the 
plaintiff  and  defendant  in  ejectment,  were  4eKived  under  grants 
from  Virginia,  ta  lands  which  fell  within  the  limits  of  Tennessee, 
it  was  held  that  a  prior  settlement  right  thereto,  which  would,  in 
equity f  giVe  the.  party  a  title,  could  not  be  assert^. as  a  shfficteut 
title  in  an  cu:iiQn  ofqectment  brought  in  the  Circuit  Court  of  Ten- 
nessee.   Robinson  v.  Campbell^  3  Wheat.  212.  218«     ^ 

119.  Although  the  State  Courts  of  Tennessee  have  decided, 
that,  under  their  statutes  declaring  an  elde/  grant  founded  on  a 
jnntor  entry,,  to  be  void,  a  junior  patent  founded  on  a  prior  en^ 
try  shall  prevail  ai  law  against  a  senior  patent  founded^  on  a  ju- 
nior entry ;  this  doctrine  has  never  been  extended  beyond  cas^ 
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withki  the  express  purview  of  the  statute  of  Tennessee,  and  c6uld 
not  apply  to  the  present  case  of  titles  derivitig  all  thdr  validity 
from  the  laws  of  Virginia,  and  coafifmed  by  the  compact  between 
the  two  States.     lb.        ' 

120.  The  general  mle- being,  .that  remedies  iii  respect  to  real 
property  are  to  be  pursued  ^cording  to  the  l&v  loci  rei  sitw  ; 
the*  acts  of  the  two  States  are  to  be  ccnstmed  as  giving  the  same 
validity  and  effedt  to  the  titles  in  the  disp/hted.  territory,  as  they 
hadj  or  would  have,  in  the  State  by  which  they  were  granted, 
leaving  the  remedies  to  enforce  siicb  title  to  be  regulated  by  the 
lex  fori.     lb.  ,         • 

121.  In  the  above  "case,  it  was  h^ld  that  the  statute  of  limlta- 
tions  of  Tennessee  Was  not  a  good  bar  to  the  action;  there  being 
no  proof  that  the  lands  in  controversy  were  always  within  the 
original  limits  of  Tennessee,  and  the  statute  could  not  begin  to 
run  until  it  wa$  ascertained  by  the  compact  of  1^2  that  the 
land  fell  within  the  jurisdicdooal  limits  of  Tennessee.    lb* 

122.  The  State  of  North  Carolina,  by  her  act  of  cessi6n  of 
the- western  lands  of  1789,  c.  3.  recited  in  the  act  of  Congress  of 
l790;.c.  33-  accepting  that  session,  and  by  her  act  of  1^03,  c.  8. 
ceding  to  Tennessee  the  right  to  issue  grants,  has'  parted  with  her 
right  to  issue  grants  for  lands  within  the  St^t^  of  Tennessee,  upon 
entries  made  before  the  cessiom  Burton  v.  IViUiams,  3  Wheat 
.S29. 533.  ..  -  . 

-  123b  But  it  secTnsy  tlmt  the  holder  of  such  a  graat  may  resort 
to  the  equity  jurisdictioh  of  the  United  States'  Courts  for  relief. 
lb. 

124.  If  there  is  nothing  in  a  patent  to  control  the  call  for 
course  smd  distance,  the  land  must  be  bounded  by  the  courses 
and  distances  of  the  patent,  according  to  the  magnetic  meridian. 
JBnt  it  is  a  general  principle,  that  the  course  and  distance  must 
yield  to  natural  objects  called  for  in  the  patent.  M^Iver*s  leisee 
V.  Walker,  4  Wheat.  AA4:. 

« 

125.  All  lauds  are  supposed  io  be  actually  surveyed,  and  the 
intention  of  the  grant  is  to*  convey  the  land  according  to  tlie  ac- 
tual survey;   consequently,  distances  must  be   lengthened   or 
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shortened,  and  courses  varied,  so  as  to  coaform  to  the  natural 
objects  ealhd  for.     Mlver^s  lessee  v.  Walker^  A  Wheat,  4M^ 

126.  If  a  patent  refer  lo  a  plat  annexed,  and  if  in  that  plat  a 
«  atcT  course  be  laid  down  as  running  through  the  Iai|d^  tl^  trac^ 
mu^  be  so  surveyed  as  to  include  the  water  course,  and  to  con- 
form as  nearly  as  n)ay  be  to  the  plat,  although  the  lines,  thiu 
run,  do  not  correspond  wijth'tbe  courses  and  distances  mentioned 
in  the  patent;  and 'although  neither  the  certificate  of  survey,  nor 
the  patent  caUsfor  that  water  course.     lb, 

127.  Under  the  laws  of  Tennessee,  where  lands  are.  sold  by  a 
summary  proceeding  for  the  payment  of  taxes,  it  is  essential  to 
the  validity  of  the  sale,  and  of  the  djeed  made  thereon^  that  every 
fact  necessary  to  give  the  Court  jurisdiction  mould  appe^  apon 
the  record.     Maung  v.  Ross,  B  Wheat.  116.  119. 

1^8.  Under  the  statute  of  limitations  of  Tennessee,  the  rtfik* 
nhig  of  the  statute  can  only  be  stopped  by  actual  suit,  if  the  party 
claiming  under  it  \m^  peaceable  possession  for  ^^en  y^rs.  But 
such  possession  cannot  exist  if  the  party  .having  the  better  tight 
lakes  actual  possesion  in  pursuance  of  bis  right.    lb. 

129.  One  tenant  in  cominon  may  oust  his  co-tenant,  and  bold 
m  severalty;  but  a  silent  possession,  unaccoippanied  by.  any 

I  s 

act  amounting  to  an  ouster,  or  giving  notice  fo  the  co*tjenant 
that  bis  possession  ^is  adverse,  cannot  be  construed  into  an  ad** 
verse  possession,     lb.  .     ' 

130.  A  grant  raises  a  presumption,  that  every  prerequisite  to 
its  issuing  has  b^een  coinplied  with,  and  a  warrant, is  evidence  of 
the  existence  of  an  entry ;  but  where  the  entry  has  never  in  fact 
been  made,  and  the  warrant  is  forged,  no  right  accrues  under 
the  act  of  North  Carolina  of  1777,  and  the  grant  is  void. 
Folk's  lessee  v.  Wenddl^  k  Wheat.  293..  303. 

131.  Where  a  party,  in  Qrder  to  prove  that  there  were  no  en* 
tries  to  atithorize  the  issuing  of  the  warrants,,  ofiered  to  giVe  in 

'  evidence  certified  copies  of  warrants  from  the  same  office,  of  the 
same  dates  and  numbers,  but  to  different  persons,  and  for  diffe- 
rent quantities  of  land  :  Held,  that  this  was  competent  evidence 
lo  prove  the  positive  fact  of  the  existence  of  the.  entries  specified 
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in  the  copies ;  but  that,  in  order  to  have  a  negative  ^ect  in  dis- 
proving the  entries  alleged  to  be  spurious,  the  whole  abstract 
ought  to  be  produced  in  Court,  or  inspa^ted  under  a  commis- 
sion, or  the  keeper  of  the  document  examined  as  a  witness,  from 
which'the  Court  might  ascertain  the  fact  of  the  non-existence  of 
the  contested  entries.  Polk*9  lessee  v.  fVenddL  6  Wheat.  293. 
303:  310. 

132.  In  such  acase,  certificates  from  the  Secretar)r's  office  of 
North  Carolina,  introduced  to  prove,  that  on  entries  of  the  same 
dates  with  those/ alleged  to  be  spurious,  other  warrants  issued, 
and  other  grants  were;  obtained  in  the  names  of  various  indivi- 
duals, but  none  to  Ihe  party  claiming  under  the  alleged  spurious 
entries,  is  competent  circnmstantitd  evidence  to  be  left  'to*  th^ 
jury.  In  such  a  case^  parol  evid^nde,  that  the  warrants  and  lo* 
cations  had  been  r^ected  by  the  entry-taker  as  spurious,  is  inr 
admissible.     IB. 

133.  It  seems f  that  whether  a  grant  be  absolutely  void  or 
voidable  only j  a  jnnioi^  grantee  is  not,  by  the  )ai¥  of  Tennessee, 
permitted  to  avail  himself  of  its  nullity,  as  against  an  innocent 
purchaser  without  notice.    lb. 

134.  It  is  essential  to  the  validity  of  a  graqt,  that  there  should 
be  a  thing  granted,  which  must  be  ^denser!  bed  as  to  be  capable 
of  bdng  distinguished  from  other  things  of  the  "Same  kind.  But 
it  is  not  necestory  that  the  grant  it.seif  should  contain  such  a 
descripdon  as,  without  the  aid  of  extrinsic  testimony,  to  ascertain 
precuely  what  is  convey^nL  Blake  v.  Doherty,  5  Wheat.  359. 
362. 

135.  Natural  objects  called  for  in  a  grant  pay  be  proved  by 

•         ,      ■        *  *  .        ^  - 

testimony  not  found  in  the  grant,  but  consistent  with  it.    Ib^ 

1^.  The  following  description  of  the  land  granted,  in  a  pa- 
tent, is  not  void  for  uncertainty,  but  may  be  made  certain  by 
extrinsic  testimony?  '*  A  tract  of  land  in  our  nUd^  district,  on 
the  west  fork  oT  Cane  creek,  the  waters  of  Elk  river,  beginning 
at  a  hickory,  running  north  1,000  poles  to  a  white  oak ;  then 
easC,  800  poles  to  a  stake;  thence  west  800  poles  to  the  begin- 
ait^,  as  per  plat  hereonto  annexed  doth  appear.",   Ih, 

-'33 
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137.  The  plat  and  certifieate  of  survey  annexed  to  tbe  paitDt^ 
and  a  copy  of  the  entry  on  which  the  sarvey  was  made,  are  ad- 
iDissible  in  evidence  for  tKis  purpose.  Blake  v.  Doherti/f 
5  Wheat.  359.  362. 

138.  A  general  plan  made  by  authority,  conformably  to  an 
act  of  tiie  local  legislature,  may  also  be  submitted^  witli  other 
evidence,  to  the  jury,  to  avail  qiLantum  valere  poteity  in  ascertain* 
ing  boundary.    Jk*  .    . 

139.  But  a  demarcation,  or  private  survey,  made  by  direction 
of  a  party  in|ere)sted  under  the  grant,  is  pot  admissible  evidence 
because  it  would  enable  the  grantee  to  fix  a  vagrant  grant  by 
his  own  act,    lb. 

LOCAL  LAW  ^: 

f^ermont. 

140.  In  Vermont^  tenants  in  common  may  maintjun  a  /ml 
action  of  ejectment.   ^Hick$  v.  Rogerty  \Cranchy  165. 

LOCAL  LAW  XI. 

Virgirm,  and  Kentucky.'  (4)  The  law  (^  real  property  in  gene" 
ral.  (B)  Statutes  of  wills  and  descents.  ^C)  Bills  of  ex^ 
change  and  promissory  Notes.     (D)  Other  local  laws. 

(A)  Laws  of  real  property  in  general. 

141.  W.  D.,  for  services  rendered  In  the  war  of  1756,  acqui- 
red under  the  royal  proclamation  of  1763,  a  right  to  5,000  acres 
of  unappropriated  land  in  America,  which  right  be  assigned  to 
C.  S.  By  tlie  terms  of  the  proclamation,  Xhe^  personal  applica- 
tion of  W.  D.  was  necessary  to  obtain  a  land  warrant  on  this 
right ;  but  the  laws  of  Virginia  enacted  subsequent  to  the  de- 
claration of  independence,  dispensed  with  siich  personal  appli- 
cation,  and  authorized  a  warrant  to  issue  to  tbe  assignee,  C.  S«, 
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he  being  an'  iohabiuat  of  thdt  State  on  the  3d  of  May,  17791 
C.  6.  accordingly  obtained  a  warrant,  and  located  the  same  on 
Montour^s  Island^  the  land  in  question,  which  his  warrant  was 
more  than  safficient  to  cover.  Hdd^  that  by  these  means  C.  S* 
acquired  a  complete  equitable  title  to  the  land,  which  only  re- 
quired a  patent  6f  coofirmation  to  render  it  a  complete  legal 
title ;  and  that  a  confirmation  as  effectual  as  that  of  any  patent 
could  have  been,  was  comprised  in  the  compact  of  1780  between 
Virginia  and  Pennsylvania, reserving  and  confirming  rights  which 
bad  been  previousFy  acquired  und^r  the  former,  in  the  territory 
relinquished'  to  the  latter  State. .  Sims  v.  Irving  3  Dall.  425; 
456.. 

142.  It  appearing  in  the  above  case,  that  C.  S.  had,  since  the 
compact,  obtained  a  I^gal  survey  of  the  land  under  Pennsylva^ 
Dia,  in  which  State,  payment  of  money,  or  an  equivalent  consi- 
deration, and  a  warrant  and  survey,  though  unaccompanied  by 
a  patent, ' have  been  adjudged  to  give  vl  legal  right  of  entry; 
(either  from  a  defect  of  Chancery  powers,  or  for  other  reasons 
of  policy  and  justice  ;>  Heldy  that  the 'right,  having  become  an 
established  legal  nght,  and  having  incorporated  itself  as  such 
witb  property  and  tenures,  it  remained  a  legal  yight,  notwith- 
standing  any  new  distribution  of  judicial  powers,  and  must  be 
regarded  as  a  rule  of  decision  on  the  common  law  side  of  the 
United  States'  Courts  in  Pennsylvania ;  and  that,  consequently, 
C.  S.  had  a  title  sufficient  to  maintain  an  action  of  ejectment' 
/*. 

143.  lii  the  above  ckse,  the  statute  of  limitations  of  Pennsyl- 
vania of  the  26th  of  Marcb,^'  1785,  related  only  to  Pennsylvania 
warrants  or  improvement  rights,  and  there  appeared  no  such 
lathes  on  the  part  of  the  plaintifi*as  the  statute  contemplated  to 
prevenU     16.457.466. 

144.  On  the  trial  of  an  action  for  the  breach  of  a  covenant 
of  seizure  of  lands  in  Virginia,  the  question,  wtiedier  a  patent 
from  the  State  of  Virginia  for  the  lands  be  voidable  by  that 
State,  is  not  examinable.    While  it  remains  in  force,  it  is  a  valid 
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&1e,  ftnd  vests  the  fee  simple  estate  in  the  patentee.    PMard  v* 
Dvighi,  4  Cranch^  421.  431. 

145.  Liord  Fairfax,  at  the  time  of  his  death  in  1781,  bad  the 
absolute  property,  seitin,  and  possession  of  the  waste  and  unap* 
propriated  lands  in  the  Northern  Neck  of  Virginia,  by  virtue  of 
the  royal  grants  of  2  Charles  IL  and  4  /aflie»  II.  Faiffax'M 
devisee  v.  Ihrnier^s  lessee;  1  Crunch^  603  618.     . 

146.  An, alien  enemy  may  take  lands,  in  Viirgima  by  devise, 
and  hold  the  same  until  office  found.    lb. 

147.  The  commonwealth  of  Virginia  could  not  grant  the  uvh 
appropriated  lands  in  the  Nprthern  Neck,  as  escheated  or  forfeit- 
ed, until  its  title  should  have  been  perfected  by  possession ;  and 
the  Biritisb  treaty  of  1794  confirmed  the  title  of  those  lands  ill 
the  devisee  of  Lord  Fairfei.>   lb.  ,. 

148.  The  aot  of  Virginia  of  1786,  c.  27«  refoimingthe  pro- 
ceediugs  ip  writs  of  right,  did  not  vary  the  rights  or  legal  pre- 
dicament  of  the  parties,  as  they  existed  at '  the  common  law* 
Green  v.  JAier  et  d.  8  Cranchj  229.  243. 

149.  Under  the  act  of  Virginia  of  1780,  c.  27.  the  tenant 
may,  at  his  election,  plead  any  special  matter  in  bar  in  a  writ 
of  right,  or  give  it  in  evidence  on  thl&  mise  Joined.  The  act  is 
not  compulsive,  but  cuoiulative.     Ib^ 

150.  The  act  of  Virginia  of  K86,  c.  27.  did  not  change  the 
nature  of  the  Inquiry  as  to  th^  tides  of  the  parties  to  a  writ  of 
jfight.    lb.  * 

151.  Under  the  land  law  of  Virginia  of  1779,  c.  13.  the 
whole  legal  estate  and  seisin  of  the  Commonwealth  pass  to  the 
patentee  upon  the  issuing  of  hi»  patent,  in  as  full  and  beneficial 
a  manner  (sabject  only  to  the  rights  of  the  Commonwealth)  as 
the  Commonwealth  it&elf  held  them*  GreeiP^,  y.  JJigr  et  al. 
8  Cra^eA,  229.  247. 

152.  The  land  law  «^  Virginia^  which  gives  a  right  of  pre- 
'  emptton  to  those  who  had  marked  andumproved  land  befol*e  the 

year  1778>  refers  that  right  to  the  time  when  the  improvement 
was  made,  and  to  the  time  of  the  passage  of  the  act,  and  not  t» 
die  time  when  tlie  claim  for  such  pre-emptioa  was  made  before 
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the  Coart  of  Gommissieners.    Simmt'y.  ChUhrie  ti  al.  9  Cranchf 
19.23. 

153.  If  an  entry  be  made  by  (be  assigaeee  of  a  pre-emption 
righty.  h.  will  be  good,  although  th^tiame  of  the  assignor  be  t|0| 
mentioned  in  the  entry,  if  the  entry  refer  to  the  warrant,  and  if 
it  mentiori  aii  improYement ;.  provided  the  place  be  described 
with  sufficient  certainty  in  other  respects* '  iS. 

154.  The  religious  establishment  of  England  was  adopted  by 
the  colonyj^ of  Virginia,  together  with  the  common  law  upon  that 
snlgect^  so  iar  as  it  was  applicable  to  the  c^rcumstasces  of  the 
colony.     Terreh  et  cln  v.  .TayjU>r  et  al.  9  Ctanehy  43.  46. 

155.  By  the  operation-  of  colonial  statutes  and  the  commpo 
law,  the  lands  purchased  for  the  use  of  the  Episcopal  church  be* 
came  vested  la  the  church,  and  the  tniaister  for  the  time  being 
was  seized  of  the  fceehold.    Ibi 

156;  Tbe  rights  of  property  so  acquired  by  tliecharch)  re<- 
mained  unimpaired^  notwithstanding  the  revolution.    lb. 

157»  Tlie  property,  acquiied  by  the  cburcji  did  noi^  at  the  re* 
volution,  become  the  ^property  of  this  State    tb. 

'  168.  The  act  of  Vir^nia  of  1770,  c.  %  confirming  to  the 
cbclrch  its  ri^h't  to  latids,  wafs  not  inconsistent  with  the  eonstitu^ 
tion  or  bill  of  rights  of  Virginia,  and  operated  as  a  new  grant 
to  the  charcb,  vesting  an  indeiEeasible  and  irrevocable  title.    Ji. 

159.  The  acts  of  1784,  e.  88.  and  of  1785,  c.  37.  did  not 

•ft 

infringe  any  of  the  rights,  intended  to  be  secured  under  the  con* 
stitution  t>f  the  State,  either  civil,  political,  or  religious.    lb. 

160.  The  acts  of  1798,  c.  9.  and  of  1801,  c.  5.  are  not  ope- 
rative, so  far  as  to  devest  the  Episcopal  church  of  its  property 
acquired,'  previous  to  ^  the  revolution,  by  purchajse  or  by  dona* 
tion.    lb."       ^ 

161.  The  act  of  1798^  c.  9.  admitting  it  to  hav«  its  fullest 
operation,  merely  repeals-  the'8tat»te$  passed  respecting  th^ 
church  since  the  revolution ;  atid  left  in  full  force  all  the  statutes 
previously  enacted,  so  far  as  they  were  not  inconsisitent  widi  the 
present  constituticui.    lb. 
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162.  tt  left,  tberefiire,  the  provisions  of  the  statutes  of  1661 , 
1696,  1727,  and  1748,  so  far  as  it  respected  the  title  to  the 
ciiurch  lands,  in  perfect  vigour,  with  so  much  of  the  cooiraoa 
law  as  attached  upon  these  rights.  Terrett  y.  Taylor^  9  Cranch^ 
19.23. 

163.  There  is  no  statute  of  Virginia,  which  makes  church 
wardens  a  corporation  for  the  purpose  of  holding  lands  t  and  at 
coroinon  law,  tiieir  capacity  was  limited  to  personal  estate,    lb, 

164.  But  a  cov^tiant  of  general  warranty  in  a  deed  of  lands 
binding  the  grantors  and  their  heirs  forever,  and  warranting  the 
land  to  the  church  wardens  and  their  successors  forever,  may 
well  opemte  by  way  of  estoppel  to  confirm  to  the  church  and 
its  privies  the  perpetual  and  beneficial  estate  hi  the  land.     A. 

165.  No  alienation  or  sale  of  the  church  lands  can  take  place 
without  the  asseut  of  the  minister,  if  the  church  be  full.     lb, 

'  166. '  If,  under  the  Virginia  land*  law,  the  warrant  must  be 
lodged  in  the  ofihce.of  the  surveyor  at  the  time  when  the  survey 
is  raard**,  his  certificate,  stating  tbat  the  survey  was  made  by  vir-  . 
v,v  of  the  {governor's  warrant,  and  agreeably  to  the  royal  pro- 
ci  >!i(riti(>ri  of  HOG,  i«  sufficient  evidence  that  the  warrant  was  in 
hie  :H;i>rs.i()!j  at  that  time.     Craig  v.  RaJfordj  3  Wheat,  594. 

ir»7.  i  Ik>  tifli  srciioH  of  the  act  of  Virginia  of  1748,  entitled, 
"An  ait  (iirertiug  the  duty  of  surveyors  of  lands,"  is  merely 
directory  to  liie  offi<>r,  and  does  not  make  the'  validity  of  the 
survey  dt  pvnd  upon  bis  conforming  to  its  requisitions.     If>, 

lo3.  A  siir\Tj,  made  by  the  deputy  surveyor,  is,  in  law,  to  be 
considered  as  made  by  the  principal  surveyor.     lb, 

169.  The  rule  ^hich  prevails  in  Kentucky  and  Ohio,  as  to 
land  title!^,  is^that,  at  law,  the  patent  is  the  foundation  of*  title, 
and  neither  parly  can  bring  his  entry  before  tlie  Court:  but  a 
junior  patentee,  claiming  under  an  el^er  entry^  may,*  in  Chan' 
eery,  support  his  equitable  title.  M'' Arthur  v.  Browder^  4  Wheat, 
438.  491. 

170.  A  description  which  will  identify  the  lands  is  all  that  is 
necessary  to  the  validity  of  a  grant:  but  the  law  requires 
that  an  entry  should  be  made  with  such  certainty,  that  subse- 
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quent  purcbasen  m»y  be  able  to  locate  the  adjacent  residuum. 
MArthw  V.  Browder^  4  Wheat.  488. 4d2i 

171.  An  entry  for  .1,000  acr^s  of  laiyd,  in  Ohio,  on  Deer 
Creek,  "  beginning  where  the  upper  tine  of  Ralph  Mx)rgan^s  en- 
try crosses  the  creek,  funding '.  whh  Morgan's  line  on  each  side 
of  the  cr^ek,400  poles,  thence  up  the  creek  400  poles  in  a  direct 
line  with  the  upper 'line  at  right  angles  with  ^ihe  side  lines  for 
quantity,''  is  a  valid  entry.    /&•  ^    " 

172.  There  is  a  distinctiop  between  amending  and  withdraw- 
ing an  entry.  An  amended  entry  retains  its  original  character, 
80  far  as  it  is  unctianged  hy  the  sunen^ment.  So  far  as  it  is 
changed,  it  is  a  new  cflitry;    lb.  495, 

173.  The  decision  of  the  District  Court  of  Kentucky  District, 
upofi  Si  caveat,  is  not  final ;  but  a  writ  of  error  I  jes  from  the  judg- 
ment of  that  Court  i|i.such  a  ease.  WiUony.  Mason,  1  Cranck, 
45.91-  ^ 

174.  The  acts,  of  Assembly  of  Virginia,  making  the  judgments 
of  the  District  Courts  of  the  State  final  in  cases  of  caveat,  and 
Ihe  compact  between  .Virginia  and  Kentucky ,^  stipulating  that 
rights  and  interests  ih^  lands  acquired  under  the  commonwealth 
of  Virginia  should  be /decided  accorditig  to  U^e  then  existing 
laws,  do  not  make  the  deeistoiVs  of  the  District  Court  of  Ken- 
tucky District  final  in  cases  of  caveat.    lb. 

175«  The  above  compact  between '  Virginia  and  Kentucky 
must  be  considered  as  providing  for  the  preservation  of  titles, 
not  for  the  tribunals  idiich  should  decide  on  those  titles.     lb. 

176.  The  appellate  jurisdiction  of  this  Court  being  described 
in  the  judiciary  act  of  1789,  c.  20.  ss.  10. 13. 22.  in  general  terms 
to  as  to  comprehend  tbe  case  of  a  caveat,  and  that  act  not  con- 
taining any  exception  or  regulation  whicli,  4vouId  exclude  a 
caveat  frocfi  its  general  provisions^  it  is  a  case  within  the  appel- 
late jurisdiction  of  this  Cd^urt.     lb. 

ni.  Waste  and  unappropriated  lands  in  Kentucky,  in  the  year 
1780,  could  not  be  lavvfully  appropriated  by  survey  alone,  with- 
out a  previous  leg^il  entry  in  the  book  of  entriesr'   lb.  95. 

178.  A  survey  of  lands  in  Kentucky,  not  founded  on  an  entry. 
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IS  a  void  act,  and  constitutes  no  title  whatever  in  lav?  or  equity. 
Consequently!  the  land  so  surveyed  remains  vacant,  and'  liable 
to  be  appropriated  by  any  person  liolding  a  land'  warrant. 
Wihon  V.  Jttcuon^'  1  Crdnthi  4S.  101. 

179.  The  purcliase  of  (he  hind  warnadt  gives  a  power  to  ape 
propriate,  but  is  no  appropriation ;  and  the  mode  pointed  out  by 
tbe  legislature  is  "OiaCt  which  can  dlone  give  tiile  to  the  particu* 
lar  lands.    lb. 

160.  But  even  if  an  act  equivalent  to  an  entry  could  he  re- 
ceived as  a  substitute  for  an  entry,  a  survey  does  not  appear  to 
be  such  an  act,  nor  does  it  seem  to  have  been  so  considered  by 
the  legislature.    lb.  ' 

,  161.  Even  where  complete  notice  is  in  fact  obtained  by  a  sur- 
-  \ey,  the  law.  cannot  consider  It  as  of  equal  eflect  whh  an  entry. 
Jiand  titles  mu^t  re^  on  general  prtaciples,.  and,  in  general,  a 
survey  woold  not,  without  soQiething  mdfe  than'tlie  lawrequires; 
be  notice.    R.         , 

182.  Notice  df  a  survey  will  not  create  a  title  in  equity;  for 
the  holder  of  the  survey  has  no  equity,  and  there  is  nothing  for 
which  the  purchaser  of  tlife  legal  title  can  be  a  trustee.    lb. 

153.  The  terms  of  the  land  law  of  Virginia, '^' if  any  person 
shall  t)btain  a  survey  of  lands  to  which  another  hath  by  law  a 
better  tyj^i,  the  person  baying  such  better  right  may  in  like  man- 
iier  enter  a  caveat,"  &c.  do  not  absolutely  require  that  the  bet- 
ter right  should  exist  ^t  the  time  the  survey  is  obtained.  The 
remedy  extends  to  a  better  right  existing  at  tde  iim^  when  the 
caveat  may  be  entered,    lb. 

184.  The  assignee  of  a  pre-emption  warrant  is  a  competent 
witness,  if  the  facts  intended  to  be  proved  by  bis  testimony  do 
not  tend  to  support  the  title  of  the  party  producing  biaA.  WU- 
son,y.  Speedi  3  Cranch,  28^.  WO.  * 

185.  A  general  dismissal  of  thp  plaintiffs' caveat  does  not 
purport  to  be  a  judgnient  upon  the  merits.     lb. 

186.  Loose  and  vague  expressiotis  in  fin  entry  of  lands  in 
Kentucky,  may  be  rendered  sufficiently  certain,  by  Reference  to 
natural  objects  m<*ntioned  in  the  entry,  aod  by  comparing  tlie 
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-VDones  and  distances  of  the  Unes  with  those  natural  ol^ecti. 
ManhaMy,  Ourriey  4  Crandif  172. 

'  187.  The  practice  in  Eeolucky,  of  resorting  to.  a  Court  of 
Chancery,  in  order  to -set  ap  an  equitable  title. against  the  legal 
title,  where  the  defendant  has  obtained  a  prior  patent  for  land  to 
which  the  complainant  had  the  better  right  under  the  land  law, 
received,  in  its  origin,  the  sanction  of  the  Court  of  Appeals  of 
Virginia  while  fi^entucky.  remained  a  part  of  that  State,  and  hag 
been  so  confirmed,  by  an  uninterrupted  6eried^f  decisions,  as  to 
be  incorporated  into  the  system  of  local  law,  and  cannot  now  hef 
shaken.     Bodley  v.  Taylor^  5  Crunch^  191.  221. 

.188.  In  such  a  case,  a  prior  entry  will  be  considered  as^  notice 
to  him  who  has  the  legal  xitle^  if  such  entry  be  sufficiently  certain  j 
and  the  legal  title  will  be  considered  as  held  for  him  who  has  the 
prior  equity.    Ib»  . 

189.  In  deciding  claims  of  this  description,  a  Court  of  Equity 
acts  upon  its  known,  established,  and  general  principles;  and  ia 
not  merely  substituted  for  a  Court  of  Law,  with  power  to  decide 
questions  respecting  rights  under  the  statute,  as  they  existed  pre* 
vious  to  the  consummation  of  those  rights  by  patent  lb. 
'  190L  In  ^11  cases  in>  which  a  Cour|  of  Equity  assumes  jurisdic* 
tion,  it  will  exercise  that  jurisdiction  upon  its  own  principles,  and 
the^tate  of  land,  titles  in  Kentucky  does  not  furnish  an  exception 
to  this  rule.    lb*         • 

191.  The  true  ground  of  the  jurisdiction  of  a  Court  of  Equity 
over  those  titles  is,  that  an  entry  is  considered  a$  a  record,  of 
which  a  subsequent  locator  may  have  notice,  and  therefore  must 
be  presumed  to.  have  it ;  consequently,  although  he  may  obtain 
the  first  patent^  he  is  liable,  in  equity,  to  the  rules  which  apply 
to  a  subsequent  purchaser  with  notice  of  a  prior  equitable  right. 
lb.. 

■  192.  Entries  of  land  in  Kentucky  must  have  that  reasonable 
certainty  which  would  enable  a  subsequent  locator,  by  the  exer« 
eise  of  a  doe  degree  of  judgment  and  diligence,  to  locate  his  own 
Umds  on  the  adjacent  residuum.    lb. 

193.  If  the  entry  be  placed  on  a  road  at  a  certain  distance 
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froiD  a  given  point  by  whicb  the  road  passes,  Iha  dtstmnor  it  tir 
be  computed  by.  the  meanders  of  the  road,  and  not  by  a  straight 
fine.    Bodley  v.  Tat^,  5  Cranch,  191. 221, 

^  194^  If  the  entry  be  of  a  settkment,  and  pre-emption  to  a 
tract  of  land  lying  4>n  the  east  aide  of  a  road,  the  40Q.areres  ai*' 
lowed  for  tbe  settlement  right  must  be  surveyed  entiiely  on  tha 
east  side  of  the  road,  and  in  the  form  of  a  sqware.    R. 

195.  A  eaU  for  the  seidtwtent  right  is  sufficiently  certain,  but 
%  call  fpr  the  jfre^emptian  right  is  too  vague,^  and  mustdbe  rejealp 

196.  A  djefend'ant.  in  equity  who  hasi^btained  a  patent  for  lapA' 
aol  included  in  his  entry,'  but  covered  ,by  the  platnUflfs  entry,, 
ifill  be  decreed  to  convey  it  to  tbe  plaintiff;  but  the  plaintiC 
will  lAOt  be  Required  to  eonvey  ta  the  defendant  the. land  for 
which  he  (the  plaintiff)  has  obtained  a  patent,  which  was.cover-- 
ed  by  the  defendant's  entry,  but  which,  by  mistake,  the  defend- 
ant omitted  to  survey..    R^ 

197.  The  first  survey  upder  a  military  land  warrant  in  Tir* 
gi|lia  gives  the  prior  equity*  The  survey  is  jihe  act. of  appro^ 
priatiour    Taylor  v.  Browne  5  Cranch^  234*  241. 

198.-  The  certificate  of  survey  is.  sufficient  evidence  thiat^dir 
ifjSlTant  was  in  the  hands  of  thesun'eyor.    ib* 

199.  That  clause  of  the  land  law  which  requires  every  anrvey 
So  be  recorded  within  two  months  after  it  is  made,  is  raerelj 
Hreetory  to  the  surveyor ;  and  bis-  neglect  to  record  it  does  not 
itiyalidate  the  survey..    A«^ 

200.  It  is  not  necessary  that  the  deputy  surveyor,  who  made 
tbe  survey,  .should  make  out  the  plat  and  certify  h.  It  may  be 
done  from  his  notes  by  the  principal  surveyor^    lb. 

201.^  A  subsequent  locator,  without  nodce  of  the  prior.  loea<^ 
doo^  cannot  protect  himself  by  obtaining  the  elder  patent'    R. 

2Q2.  A  survey  is  not  void  because  it  includes  more  land  than 
was  directed  to  be  surveyed  by  tbe  warrant    R.        . 

203.  The  patent  relates  to  the  inception.of  title ;  and,  thera^ 
jfbre,  in  a  Court  of  Equity,  the  person  who  has  first  appropria>- 
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^  the  land  has  the  best  tide,  unless  his  equity  is  impaiired  hf 
«the  circamstaoces  of -the  case.  Taylor  v.  Brcum,  SCranchy  234* 
341, 

2M.  The  loeator  of.  a  warrant  biinself  undertakes  to  find 
4Mst€and  umppropriaiBi  land,  and  his  jp^Vsai  issues  upon  his 
dwn  infhrmatian  to  the  government,  and  at  his  own  risk;  He 
<annol.be  considered  as  a  puiMrhaser  wkbout  notice^    IIk 

205^  Tb^  e^ily  of  the  pi*ior  locator  extends  to  the  surplus 
4aind  surveyed,  us  weU'as  to  the  qn^tity  mentioned  in  the  war- 
rant.   f6.  -^  ' 

206.  If,,  by  any  reasonable  construction  of  an  entry,  it  can  be 
supported,  the  Goort  will  sbpport  it.  Mmne  v«  WatU^  6  Crand^ 
148.165. 

201*  -Wbeii  a  given  quanUty  of  land  is  to  be  laid  off  on  a  given 
%ase,  it- shall  be  included  within  four  lines  forming  a  square,  as 
ceariy  as'  may  be,  unless  the  form  he  repugnant  to  the  entry.  .  lb* 

206.  If  ithe  calls  of  ad  entry  do  not  fully  describe  the  land, 
tint  fiUmish  ^neagfb*  to  enable  the  Court  to  complete  the  loca- 
tions by  the  appliCjatJOii  of*  certain  principles,  it  will  thus  com* 
plete  it    /fr. 

209.  If  a  location  have^erfoin  material  calls  sufficient  to  sop- 
port*  it,  and  to  describe  the  land,  oth>r  calls  less  material  and 
iticompatifale  With  the  esseritid  calk  of  the  entry,  may  be  dis<- 
)»irded*    16. 

210.  The  rectan^lar  figure  is  to  be  preserved,  if  possible. 
A. 

211.  If  an  agent  locate  land  for  himself,  which  be  ought  to 
locate  for  his  principal,  be  is,  in  equity,  an  agent  for  his  princi* 
pal.    lb, 

212.  'Under  the  act  of  Kentucky,  to  amend  process  in  Chan*- 
<cery  and  at  t^ommon  law,*  the  party  may  recovery  although  he 
prove  only  part  4>f  bis  -claim  in  bis  declaration ;  but  it  does  not 
enable  bini  to  join  parties  in  an  action  who  could  not  be  joined 
4it  common  law.  *  ^een  v.  Uier  et  aL  8  Crenehy  229.  243. 

213.  In  Kentucky ,' the  C!oum  of  Law  will  not  look  beyond 
4ie  patent,  bat  Courts  of  £qaity  will ;  and  give  vaMdity  to  the 
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elder  entry  against  the  elder  *  pateift;    FinUy  v.  ff^UUmnf  ei  ci.. 
9  Cranch,  164.  167.  -. 

214.  The  Courts  of  the  United  States,  have  eonforroed  to  Ihia 
practice,  and  adopted  the  principle.     16. 

215.  Between  pre-emption  rights,  die  prior  improveiAent  fTiU 
hold  the  land  agi^nst  a  pcior  certificate,  eotry,  survey,  and  pa* 
tent.    lb,-  .        J 

216.  tt  is  not  essential  to  the  dignity  ^of  an  entry  upon  a  pre- 
emption warrant,  that  the- entry  should,  in  tern>s,call  for  the 
improvement,  although  it  must  in  fact  include  the  improvement. 
lb. 

217.  An  entry  calling  for  *'  the  Big  Bine  liit^k,"  viltnot 
support  a  survey  and  patent  for  landatihe  Upper  Blue  Lick; 
the  tiower  Blue  Lick  being  generally  called  *'  the  BigrBlae 
Lick;^'  although  there  may  be  other  cfills  in  the.  entry  which 
seend  to.  designate  the.Upper  Blue'Lick  as  the.p}acc  intepded. 
lb.  •  ■  ..-....'. 

218.  The  law  of  Kentucky  requires,  in  th^  location  of  warrants 
for  land,  son^e  general  destription  designating  the  place  where 
the  particular  obiect  is  to  be  found,  and  a  description  of  the  par- 
ticular object  itself.     MoUfinv.'Hordf  iWheaU  VM* 

219.  The  general  descriptioQ- ipust  be  s^ich  as  will  enable  a 
person  intending  to.  locate  th.e  adjacent  residi^um,  and  using^rea*-' 
sonable  care  and  diligence,  to  find  the  object  mentioned  in  that 
particular  place,  and  avoid  the  Jand  already  located*.  If  the  de« 
scripiion  will;  fit  another  place  better,  or  equally  well,  it  is  de- 
fective.    Xb.  ...  .•        , 

220.  **  The  hunter'^s  ^roce  leading  from  Bryaqt's'  station  over 
to  the  waters  of  Hjnkston,  en  the  dividing  ridge  between  the 
waters  of  Hinkston  and  the  waters  of  Elkhorn,''  is  a  defective 
description^  and  will  not  support  an  entry.     lb.    .     . 

221.  Under  the  act  of  Assembly  of  .Kentucky-  of  1796,  en- 
titled, '*  An^  act  concerning  champerty  and  maintenance,''  a 
deed  will  pass  the  title  to  lands,  notwitlistandiijig  an  adverse  pos-^ 
session.     Walden  v.  The  heirs  of  ChraiZy.\  Wheat.  31^2.  295. 

222.  The  dtatute  of  limitations  of  Kentucky  does  not  dil 
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essentiaUy  from  the  Engtfeh  statute  of  the  21st  Jamts  I.  c.  I. 
afid  18  to  be  construfed  as  that  statute,  and  all  other  acts  of  limi- 
tation fbiifided'  upon  it  have  been  construed.  The  whole  p'os- 
session  must  be  taken  together :  when  the  statute  has  once  be- 
gitti  to  ruUf  it  .continues,  and  an  adverse  possession,  under  a 
surveys ^revioiis  to-jts  beipg  earried  iotci^  girant,  niaj  be  connect- 
ed with  a  subsequent  possession.  -  fValden  v.  The  heirs  ofGraiz^ 
1  Wheat.  202.  aS6.  ^  . 

'  223.  In  taking  4he  distance  frdm  one  point  to  another,  en  a 
large  river,,  the  measurement's  to  be  with  its  meanders,  and  not 
ki  a^direct  line.    Johnson  v.  PannePs  heirs^  2,  Wheat  206.  21 1. 

224*  -In  ascertaining  a  placer  to  be  found  by  its  distance  from 

«  • 

another  .place,  the  vague  words,  *'  oAotd^,"  or  "near/y,"  and 
the  like,  are  to  be  rejected,  if  there  are  no  other  words  rendering 
it  necessary .  t0  retain'  tirem ;  ^od  the  distance  metitioaed  is  to 
be  taken  positively,  lib*  .  • 

225.  As  entries  in  a  wilderness  most  generally  refer  to  some 
prominent  and  notoricnitf  natural  object,  which  may  dir^ect  the 
atlentioii  to  the  neighbourhood  in  which  the  land  is  placed,  ilind 
theti  ta  some  particular  direct;  exactly  describing  it — the  first  of 
th^se  is^  denbminated  'the  general  or  descriptive  caS^  and  the  last 
the  particular  or  lociUive\caU  of  the  entry.  .  Reasonable  certainty 

"}8 'required  in  both.    lb. 

226.  If 'the  descriptive  call  williiot  inform  a  subsequent  loca- 
tor in.  what,  neighbojiirhood  he  is  to  search  for  the  land,  the  en* 
try  is  defective^  unless  the  particular  object  is  one  of  sufficient 
notoriety.-    16. 

227.  If,  after  having  reached  the  neighbourhood,  the  locative 
object  cannot  be  found  within  the  limits  of  the  4escriptive  ccdU, 
the  jenlry  is*  also  defective.    .I6«         >  ,        -       / 

•228.  A  siqgle  call  may  be,  at  the  same  time,  of  such  a  nature 
(as,  for  example;  a  springs  of.  general  notoriety)  as  to  constitute 
within  itself  both  a  «all  of' description  and  of  location;  biit,  if 
this  call  beaccooipanied  with  another,  such  as  a  marked  tree  at 
the  springf  it  seems  to  be  required  that  both  should  be  satisfied. 
A.  •• 
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239.  The  caU  for  ai^uno^arked  tree,  of  a  kind  wliieliis  xxtoh- 
monin  the  neighbourhood  of  a  place,  sufficiendy  described  bf 
the  other  parts  of  the  entry  tp  be  £zed  with  certMiHy,  may  be 
copsidered  a$^an  imnuUerial  c<dL-  Johmonv.  Pwm^M  hetri^ 
2  Wheat.  2m,  ^U.  .  ,» 

230.  Therefofey  where  the  entry  was  in  the  Mlowihg  wordi^ 
"  D.  P.  enters  2,000  acres,  on  a;trea«ury  warrant,  on  Uie  Ohio| 
4|boat  twelve  miles  belew  the..moutb.of  Ijicktogi  begimnnl;  at* 
liickory  and  sugar  tree  on  the  river  bank,  xonniog  ;np  the  river 
from  thence  1,060  poles,  tbeo<;e  at  right  angles  to  the  «ame,  aad' 
tiack  for  quantity" — it  was  AeM^.that  the  call  fyr  a  sugar  free 
dight  be  declared  immaterial,  and  the  location  be  sustained  on 
the  other  calls.    Ji.  {       ;. 

23It  Iq  the  above  case^  the  ^ntry  ^as  decreed  to  be  surveyod^ 
i>eginiiing  twelve  mUes  below  ihe  mouth  of  Licking,  loii.tbe  bapk 
of  the  Ohio,  ai>d  running  up  that  river  1,060  polea;  whreh.  lifl« 
vas  to  form  the:  base  of  a  rectangalar.pacaUelqgcam  io  inchide 
2,000  acres  of  land.    J&.^ 

232.  Ttie  boundary  of  the  State  of  Kevtucky  ^xtends^QnlyAtA 
low  water  mark  on  the  western  side  of  the  river  Ohio  ;  and  does 
not  include  a  peninsula^  or  .bland,,  on  the  weslera  ornortb* 
-western  bank,  separated  from ,  the  main  land  by  a  cfaamiel  or 
i5ayotu,  which  is  filled,  with  water  only  when  the -river  jms  above 
its  banks,  and  is,  at  other  times,  Aty.  HawUy^s  leasee  y.  tAx^^b^'jh 
S  rVheat.dl4.^  S79. 

233.  When  a  river,  is  the  boundary  between,  two  nations  or 
States,  if  the  property  is  in  neither,  and  there.be  ne  conventioB 
respecting  it,  veacji  holds  to  the  middle  of  the  ^eanu  ,-'  3ut  wbeo, 
as  in  this  case,  one  Sta^te,  (Virginia)  is  the  original  pro,prietor^ 
and  grants  the  territory  on  one  side  ooly^  it  I'etains.  the  rivet 
within  its  domain,  and  the  newly  erected  State  extends  to  the 
river  only,  and  the  low  water  mark  4s  its  boundary^    ii« 

234.  The.  foUoiving  entry  is  invalid  for  want  of  that. certainty 
and  nrecision  required  by  law ;  *^  WiUiam  Perkins  and  William 
Hoy  enter  6,714  acres  of  lan.d  pn  a  treasury  warrant,  No« 
10,692,  to  join  Lawrence  Thompson  and  Jiupes  M^MiUan's  en«t 
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try  eT  l,0Q9'«eres  thar  is  laid  <m  the  adjoining  ridge,  between 
SpencerV  Creek  »tidJiingstonV  fork  of  Eiekiog,  on  the  easCi^ 
and  to  ruQ.  ea«t  and  south  for  ^yianlity."  The  entrj^  referred  to 
io  the  foregoing  «ii»  as-  foUow»-:  ^^  9tb  of  IkM^ember,  178%  Law- 
fanee  Thompson^  and  James*  M'^Uan^  assignee  of  Samnel  Ba* 
ker«  enter  1,000  aeres  on  » treasury  inurr^nt,  No*  4,222,  on  the- 
dividing  ridge  between  Hingston's  fork  of  Licking,  and  Spen- 
cer's cseek^  Rwesl  branch  of  said  fork,  to  inckde  ^  large  pon4 
in  tbe .centre  of «  square,  uid  a. while  oak  tree  marked  X.  also- 
aa  elm  Isee  osarked  V  S,  near  the  side  of  the  pond."  Perkii!ii» 
r.  Ramt^^  £h  Wheat.  269.  . 

<  .  '         •  % 

•  «  -• 

■\ 

/  (9)  SieihUBitofwSh'anAietctnfy, 

.•     1  '   -  ••    .  '  ■     '  .' 

395.  Under  thfr  act  of  Assembly  of  Vtrgiiiia,  for  reducing  inti^ 
one  the  several  acts  concerning  wills,  c.  92.  s..  56«  limiting  cer** 
tcuDsnits^againstexecators^  and  administrators  to  causes  df  ac- 
timr^sing  aritbin  five  yeavs  before  thr  death  of  .the  testator  or 
iaAestate^  wilb  a*  elaase**'*  saying  to  all  persons  lum  compos  meniii^ 
femes  covert^  infanta,  imprisoned,  of  out  of  th^  Commonwealth, 
three  yeavs  after  their  several  disabSities  vemovM,"'  a  i:reditor 
wsideitf  isk  another  Stalte,  removes  tiis  disability,  by  cominjg  inti» 
tbe  Commonwealth  even  for  temporary  purposes;  provided  the 
i/tbtot  be  at  that'tiine  witbin'lhe  Cpmmo6wedtb.  Faiv  v.  JfZo- 
iervkott't  execiUorSy^  Oonc^,  174. 

238.  ^he-'act  of  Virginia'  eoneerning  do«l^er,  which  enacts,, 
lliat  **  if 'any  estate  be  conveyed  by  deed  or  will,  either  expressly 
Of  ^  ao6finen//in  lieu  of  dower,''  &c.  "  such  conveyance  shall  bar 
the  widow's  dower  of  the  residue,'^ — is  construed  to  authorize 
MaUegatida'aod  prooTby  matter  dehors  the  will,  tbat  the  pro-^ 
virion  in  the  wil}  is  made  in  lieu  of  dower ;  but  with  this  excep- 
tioi!i,  the  act  does  not  v^ry  the  previously  existing  common  law 
OB  the  sulgeei  of  dower.i    Berheft  v.  fVren,  7  Crimch,  370. 377. 

2!31^,  By  the  statute  of  wills,  of  Vlrgiiria,  passed  in  1765,  which 
declares  that  any '-person,  aged  21  years  and  upwards,  being  of 
tooiid  mind,  and  not  a  married  woman,  shall  have  power,  at  his 
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will  and  pleasing  by  la^  will, and  (estameiit  iQ' wri&ig,  tQ.de* 
vise  all  (he  estate,  right,  title,  aod  interest,  in  possession,  rever- 
sion, Qr  remainder,  which  he  hath,  or  at  iheHm^  ofJii$  deaA  $haU 
havCf  of,  in,  or  to  lands,"  81c.  in  order  thatland^  purchased  after 
the  date  of  the  will  should  pass  by  it,  the  testator^s  intentioB  to 
make  such  a  disposrition  must  clearly , appear  upentbe  face;  of 
the  will.     Smith  et  d.  v.  Edringtan^  8  Cranch^  66. 6^ 

23|B.  The  statute  created  no  new  or  different  ri|le  of  constmc- 
tion  than  the  common  taw  rule,  that  a.  will,  as  to  land,  ^peak^  al 
the  date  of  it ;  but  merely  gave  a  power  to  the  testator. to  devise 
lands  which  he  might  possess,  or  be  entitled  to,  at  the  time- of  his 
death,  if  it  should  be  his  pleasure  to  do  so.    lb. 

239.  But  the  preaumptjoi^  is,  tha^  the  tiestator  means  to  confine 
his  bequests  ta  lands  to  which  be  is  entitled  at  the  date  of  his  will ; 
and  this  presumption  caa  only,  be  overruled  by  words  clearly 
showing  a  contrary  inteiition.    Jl>*  J- 

240.  Previous  ta.  the  year  lllB^li*  §•  of  VirgiDia,  .cohabited 
with  A.  W.,  and  bad  by  her  the  appellants,  whom,,  he  r^cognia^ 
as  his  children*  In  July,  1775,  be  made  bis  will^  wbicb.wasdttly 
proved  (|fter  his  decease,  in  wbiqh  be  described  tbemas  the  chil- 
dren of  himself,  and  of  bis  wife  A.,'and  devised  the^  whole  of  his 
property  to  them  au^d  their  rodther^  In  Juoe»  il776^  he  was  ap'- 
pointed  a  colonel  in  the  Yirginia  lioe,  tippn  the  c4>ntineiitaL  e$r 
tablisfament,  and  died  in  the  service,  bavifig^  in  Jnly^  1776,  inieis 
iparried  with  the  mother,  and  died^  leaving  Jier  pn^nant  witb  a 
child  who  ^  was  afterwards  born,  and  named-  R*  S.  After,  the 
death  of  H.  S.,  and  the  birth  of  his  posthumous  fihild,  ^  war  rant 
for  a  tract  of  military  lands  was  granted,  by  the  Stalte  of  Vir- 
ginia to  'the  posthumous  son  R.  S.,  wh€tdied,in  1796,  in  his  mi- 
nrority,  without  wife  or  childi*en,  and  wjthput  having,  located  or 
disposed  of  the  warrant.  His  mother  also  died  in  1796,  ^HeU, 
1st.  That  the.children  of  H.  S.  were  not  entitled  ta  the  lands«as 
devisees  under  his  will,,  by  the  act  of  Assembly  under  wbich  the 
warrant  was.grapted;  nor  did  .the  will  so,  far  qperaieras  tarei^- 
der  them  capable  of  takitig  under  the  act,  as  .being  namjed  bis 
fegal  representatives  in  the  will,    2dly.  That  the  appellants  were 
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•ot  legitimated  by  the  marriage  of  H.  S.  wHfa' their  mother,  aad 
hi$  recoghitioQ  of  them  as  his  children,  under  the  19th  section  of  the 
act  of  descents  of  Virginia  of  1765,  which  took  effect  on  the  Ist 
of  January,  1787,  and  provides  that,  ''  where  a  man,  having  by 
a  woman  one  or  more  children,  shall  afterwards  iitermarry  with 
snch  woiKian,  such  child  or  children,  if  recognised  by  him,  shall 
be  thelreby  legrtimated.'^  3dly.  That  they  were  not,  as  illegiti- 
mate cHiMren  of**!!.  S.  and  A.  W.  capdble  of  inheriting  frolQ 
B.  S.  under  the  18tb  sec.  of  ^be  same  act  of  descents,  which  pro- 
vides that,  /'  Iti  making  title  by  descent,  it  shall  be  no  bar  to  a 
party  that  any  ancestor,  through  whom  he  derives  his  descent 
from  the  intestate  is,  or  bath  been,  an  alien.  Bastards  also  sball 
be  capable  of 'kiheriiing,  or  of  transmitting  inheritance,  on^the 
pari  of  their  mother^  as  if  they  had  been  lawfully  begotten  of  such 

mother."    Stevenson's  heirs  v.  Sidlivmty  S  Wheat.  201.  255. 

». 

(C)  'Bills  of  exchange  and  promissory  notes ^ 

4  ^ 

—^  «  ■ 

lS(4l*.  The  act  of  Assembly  of  Virginia  of  174S,  giving  an  ac- 
tion of  debt  oik  bills  of  exchange,  was  in  force  on  the  11th  of 
February,  1793.     BroUm  v.  ^Bdrry,  3  Dull.  365.  367. 

^242,  The  two  subsequent  acts  of  Assembly  of  Virginia,  of 
November,  1792,  declaring  the  repeal  of  the  act  of  1748^  and  of 
December,  1792,  declaring  a  suspension  of  that  repeal  till  Octo« 
ber^  1793,  dM  hot  repeal  the  act  of  1748.    lb. 

243.  Tlie  repealing  act  of  November^  1792,  is  not  within  the 
aptof  Asifembly  of  ^789,  which  declares,  that  the  repeal  of  a  re- 
pealing act  shall  hot  revive  the  act  first  repealed.  The  suspen- 
sion  of  an  act  for  a  limited  time,  is  not  a  repeal  of  it :  Apd  the 
act  of  1789,  being  in  derogation  of  the  common  lawj  is  to  be 
taken  strictly.     lb. 

244.  The  reeling  act  of  November,  and  the  suspending  act 
ef  December,  1792,  (acts  of  the  same  session,)  are,  according  to 
the  English  construction  of  statutes,  and  the' rule  which  prevail- 
ed in  Virginia',  parts  of  the  same  act,  and  have  eflect  from  the 
same  day :  and  taken  together  as  parts  of  the  same  act,^  paJy 

35  '^ 


at4  LOCAL  LAW. 

amouDtUo  a  provision,  that  a  repeal  o(  the'  act  of  Vt48  should 
take  place  at  a  day  then  fiittire.  Brown  ▼.  Barry,  3  DoK* 
Sd7. 

245.  The  act  of  Assembly  of  Virginia  of  178if,  declaring  the 
comfDencement  of  statutes  to  be  from  the  day  on  which  they  ia 
fact  |)a88,  did  not  apply  to  the  above  case ;  for,  by  the  third  sec- 
tion of  the  act  of  1789,  it  is  provided^  that  when  a  question  shall 
arise,  whether  ti  law^  passed  during  any  session,  changes  or  re- 
peals a  former  law  passed  during  the  same  session,  the  same 
construction  shall  be  made,  as  if  the  act  of  1785  bad  n^ver  been 
passed — ^tbat  is,  both  acts  being  of  the  same -session,  shall  have 
the  same  commencement,  on  the  first  day  of  the 'session,    lb. 

246.  The  suspending  act  of  December,  1792,  manifestly  in- 
tended that  the  act  W  i74S,  repealed  by  the  repealing  act  of 
December,  1792,  should  continue  in  force  till  a  day  then  futore, 
the  first  of  October,  1793.  The  intention  of  the  Legislature, 
when  discovered,  vasxix  prevail,  any  rule  of  conftruction  declar- 
ed by  previous  acts  to  the  contrarjr  notwithstanding.    A. 

247.  It  is  not  the' law, of  Virginia,' that  a  suit  by  the  holder 
of  a  promissory  note,  against  the  maker,  is  in  all  ca<es  necessary, 
before  resort  can  be  had  to  the  endorser.  •  Clatk  v.  ybtinj^, 
1  Crandi,  181./ 

248.  Under  (he  statute  of  Virginia,  which  gives  an  action.of 
debt  on  a  protested  bill  of  exchange,  in  these' words,  *'  It  shall 
be  lawful  for  any  person  or  .per^pst  having  a  right  to  demand 
any  sum  of  money  upon  a  protested  bill  of  exchange,  to  com- 
mence and  prosecute  an  action  of  debt,  fo^  principal,'  damages, 
interest^  atid  charge  of  protest^  against  the  drawers,'''  &x:.  a  de- 
claration in  debt  upon  a  protested  bill  for  the  principal,  intei^st, 
damages,  and  cosU  of  protest^  must  aver  the  amount  of  4tie 
charges  of  (Protest.     JVilson  v.  henox^  1  Cranth^  194. 

249.  The  English  statute  of  Anne,  respecting  promissory 
notes  not  being  in  force  in  Virginia,  an' endorsee  cannot  maintain 
an  action  of  assumpsit  against  a  remote' endorser,  for  want  of 

* 

privity.    MandevUle  v.  Riddle^  1  Cranchj  290. 
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250.  The  imnijediate  •enddr^er  U  liable;  by  the  law  gf  Virgi* 
nia,  to  pay  tl^e  conteots  of  the  iM>te  in  |be  event  of  the  jnsolveacy 
oftbeiBaken  Bat|  qumrej  as  to  the  extent  of  bis  ItabiUty; 
whether  he  is  fesponsible  for  the  whole/sum  mentioned  in  tbe^ 
note,  or^nly  for  so  .much  as  be  received  for  it,  provided  be  shall 
be  able  |o  prove  the  sum  .actually  received  i  MandevUU  v.  Rid^ 
iBc,  1  CrofwA,  298. 

•  251.  An  endorser  -of  a. promissory  note;  payable,  to  order, 
cannot^  in  Virginia,  maintain  an  action  at  lau)  upon  the  note 
against  a  remote  endorser,  but  may  maintain  a  suit  in  ^uity^ 
and  compel  payment  of  the  note.  Harm.  v.  Johnston^  3  Cranch^ 
811.  319.    RiMe  v.  MandeviUe,.  5  Cranch,  322., d23.     '■  :  , 

252.  The  remote  endorser  .has  th^  same  defence  in  -  equity 
against  the- re/nete  endorsee  as  against  his  immediate. endorseer 
Ridjik  V.  MmdmUe,  6.  Craheh,  322. 328.( 

'253.  The  defendant,  in  such  a  case,  has  ar(|^t  to  insist  that 
the  other  endorsers  be  made  parties.    lb* 

254.  Iq  Vir^nia^  the  endorser  of  A  promissory  note|  who  en- 
dorses it  to.gii^  credit  to  the  note,  and  who  is  countersecured 
by  a  pledge  of  property,  i&  UQt  liable  to  bis  imi^ediate  endprseCi 
in  an  action  on  the  note,  or  foir  money  Jiad  and  received)  unless 
the '  plaintiff  show  that  the  maker  is  insolvent,  or  that  he  has 
brought  a  suit  against  the  maker,  which  has  proved  fruitless.  It 
is^not  sufficient  to  show*  that  the  maker  is  out  of  the  reach  o(  the 
process  of  the  Court..' i3.^  •        ' 

255.  U^der  the  act  of  Assembly  of  Virginiai,  which  provides, 
that  .'^assignments  of  bonds,,  bills,  and  promissory  notes,  and 

4 

Other  writings  obligatory,*,  for  payment  of  money  or  tobacco^ 
shall  be  valid ;-  and  an  assignee  of  any  such  may  thereupon 
maint&^n^an  action  of  debt,  in  liis  own  name,  but  shall  dllpw  aU 
jMst  discaunUf'  not  only  ajgaipst  himself,  but  against  the 'assignor^ 
btfere  notice  cfthe  jiwdgnment  v$a$  given  to  the  dtfendant^^^  in  an 
action  by  the  Assignee  of  a  negotiable  promissory  note  against 
4be  maker,  the  latter  ra^y  set  off  a  negotiable  note  of  the  assignor 
which  he  held  at  the  time  of  receiving  notice  of  the  assignment 
of  his  own  note,  although  the  note  thus  set  qff  was  not  due  af 
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the  time  af  the. notice;  bat  beeame.  dae  bef<MQe  the  note  gpot 
which  theiNiit  was  brought    SteiMtt:ty.  Andenon,  6  Crtauiki 

2oa  ..    . 

•  256  In  an  action  of  debt  against  the  endorser  of  a  bill  of  ex- 
than^e,  under  the  statute  of  Virginia,,  it  is  necessary  thai ihe 
declaration  should  aver  notice  of  the  protest  Ibr  tton*payiiiei4  \n 
the  same  ipanner  as  if^the  action  was. founded  .oi>  Ibt  lav 
merchant.     Slaam  \f  Ponwy^  6  Crauchf  2^1.225. 

•'  -',>        *'♦. 

(D)  Otlifir.  local  laws* 

»  J 

\ 
'  257.  After  the  first  term  next  following  an  office  judgment,  for 

Want  of  a  plea,  in  Virginia,  it  is  u  matter  of  mere  discretion  in 

the  Court,  whevber  it  will  se(  aside  tiie  writ  of  inquiry  on  such 

judgment  in  order  to  admit  the,  defendant  to  file-a  special  plea* 

Saslerv*  Shahee,  1  CrancA,.  110.  ,  . 

258.  The  act  of  Assembly  of  Virginia,  respiting  frauduleut 
conveyances^  A^s  not  eompr^beud  absolute  bills  of  sa^e  aipong 
those  conveyances^  where  the  title  may  be. separated  from  the 
possession,  and  jet  the  conveyam^e  be  valid  if  recorded  within 
eight  nK>nths.     Hamilton  v.  Ruisell,  I  CrqncA, -310^31 6.     ^ 

259^.  Proceedings  before  magistrates  in  ca;ses  of  insolvent 
debtors,  unjier  the  laws  of  Virginia,  are  matters  in  pais^  and  may 
be  proved  by  parol  evidence.  Turner  v.  Fendall^  1  Cr^xj^ 
117.^132.  ' 

260.  In  Virginia,,  2l  forthcoming  bond  is  ail  appendage  to  the 
original  suit,,  or  rather  a  component  part .  of .  the  proceedings* 
Stuart  V.  l^ird^  1  (^ranch,  299.  309. 

261.  A  forthcoming  bond,  which  in. reciting  the  execntioo, 
states  the  costs  to  be  20  dollars  instead  of  12  doUarS|  is  not 
tliercby  vitjated^^if  the  aggregate  of  debt  aiid  costs  be  truly  sta- 
ted.     Williams  v.  Lules^  2  Cran^h^  L     • 

262.  Ill  a  deed,  made  in  tlie  year  1779^  of.  lands,  rendering 
an  annual  r^nt  of  26  pounds  carreni  money  of  fVrginia  for^ver^ 
the  rents  are  not  to  be  reduced  by  the  scale  of  depreciation  un- 
der the  act  of  November,  1781,  but  the  actual  annual  value  of 
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the  bod  ml' the  date  of- the  contract^  in  specie  or  io  other  mo* 
iiey>eqi|}valent  tberetO)  is^to  be  ascenained  by  a  jary.  .  Fawy. 
JUarstdler,  2  Cranch,  la  . 

263.  Id  Virgioia,  if  thefirst  ca..ta.  be  ri^turned  mm  ett^  the 
second  may  include  the  costs^f  issuing' both*  Payion  v.  Brooke^ 
3  Craned.  92.      >,  ,    •   .. 

264.^  A  mortgage  of  personaKproperty  in  Virginia  is  ¥oid,  as 
to  creditors  and  sobsequeat  purchasers,,  unless Jt  be  acknowledged 
or  proved  by  the  oaths  of  three  ^witnesses,  and  recorded  in  the 
same  manner  as  conveyances  of  real  property  are  required  to  be 
recorded.    Hodgsim  v.  Butts,  3  Crunch^  140. 

265.'  A  ^charge  from  the  prison  rules  under  the  insolvent 
act  of  Virginia,  although  obtained,  by  frauij  is  a  discharge  hy 
due  course  of  lam;  and  upon  such  discharge  no  action  call  be 
sustained  for  an  escape  upon  the  pnson  bounds  bond.  ~  Simtiu  v. 
Slacunij  3  Cranehj  300. 

866.  If  the.owner  of  a  slave  removing  into  Virginia,  take  the 
oath  required  by.  the  act  of  Assembly  of  .the  17tb  of  December^ 
,1792,  within  sixty  days  after  the  rteoval  of  the  owner,  it  will 
prevent  the  slave  from  gainiog-  his  freedom,  although  he  was: 
brought  into  Virginia  by  a. person  claiming  and  exercising  the 
light  of  ownership  oyer  him  eleven  months  before  the  removal 
of  the  true  owner;  and  ahhoughthe  person  who  brought  bim  in 
Beyer  took  the  oath ;  and  although,  the  .slave  remained  in  Vir- 
ginia more  than  twelve  months ;  and  although  the  true  oni^ner 
never  brought  him  in,     Scott  v.  Negro  London,  3  Crmch^  324. 

267.  An  agent  for  the  collecting  of  debts  is  not  a /ac^or  within 
the  13th-  sectiottfof  the  statute  of  limitations  of  Virginia.  Hop^ 
Jdrk  V.  Bdli  3  Cranch,  ASA. ' 

268.  The  power  of  legislating  for  that  part  of  the  District  of 
Columbia  which  was  ceded  by  Virginia  to  the  United  States,  re- 
mained in  Virginia  until  it.  was  exercised  by 'Congress. .  Young 
^.  Bank  of  Akxandria,  A  Cranch,  3&A.  296.  ' 

269.  The  act  of  Virginia,  incorporating  the  Bank  of  Alexan- 
dria, is  a^pubrk;  law;  That  part  of  it  which  deprives  the  debt- 
ors of  the  bank  of  the  right  of  appeal  is  do  longer  in  operation ; 
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in  the  District  of  Colambia,  the  words  of  the' act  of  Congress  of 
the27tb  of  February,  1801,  concerning  (he  District  of  Cokiinbia; 
giving  a  general  right  of  appeal  from  the  Qf<buit  Court  of  the 
District,  to  the  Supreme  Coart  of  the  United  States,  where  the 
matter  Id  dispute  exceeds  the  value  of .  100  dollars,  and  the 
saving  clause  of  the  act  of  Congress  only  preserving  existing 
rights  uodcfr  (be  act  incorporating  the  bank,  which  could  only 
regulate  those  Courts  established  under  the; authority  of  Vir- 
gfnia,  and  would  not  affect  the  judicial  proceedings. of  a  Court 
of  the  United  States  or  of  any  other  State.  Young  v.  Bank  of 
AUxmiria^  4  Cranck^  384.  396; 

d70.  In  Virginia,  1784,  no  gift  of  a  slave  was  valid,  unless  in 
wiriting  and  recorded,  although  possession^  accompanied  the  gift. 
Bamay  v.  Jtce,  4  Cranchy  401. 

27K  If  the  owner  bf  a  slave  permit  her  ilOToniainip.- the 'pos^ 
session  of  A.  for  four  years,  and  A.,  without  the  assent  6f  the 
owner,  deliver  her  to,B.r^iio  keeps  her-  four  years  more,  the 
possession  of  B.  cannot  be  so  connected  with  thepossiessioo  of 
A^  as  to  make  ik^  fiandolent  loan  irithintheact^of  Assemblyi 
in  regard  toB^'s  creditor.    Atdd  vi  JVorufood;>5  Cranch^  36 1« 

272.  A  magistrtite  wlto  has  received  a  deed  of  trust  from  an 
insolvent  debtor,  which  deed^is  fraudulent  in  law  as  to  creditors^ 
is  incompetent  to  sit  as  a  magistrate  in -the  discharge^of  the  debtor 
under  tb^  tnsolv^tU  lav  of  Virginia^  The  discharge  so  obtained, 
is  not  a  discharge  by  due  course  of  law.    Slacunt  v.   Simmif 

.6  Cranch,  363.  367.  .  • 

273.  A'  schedule  of  property  under  tl^  insplvont  law  in  these 
words:  *^I  have  neither  real  or  personal  property,  but  what  blis 
been  conveyed  by  deed  of  trust  to  J..W.  and  P;  W.  jun.  for  the 
use  of  my  creditors/ a«  willappeafj  refei'ence  being  b)sd  to  said 
deed,*'-*is  irregular  and  fraudulent';  the  Insolvent  not  affirming 
directly  that  it  is,  or  is  not,  his  property.    Ib»  . 

274.  A  bond  is  not  assignable,  under  the  laws  of  Virgttiiaj' 
unless  it'  be  for  a  debt  so  certain  as  to  render  it  unnecessary  in 
an  attioA  up6h'  the  bond^  td  assign  Jbreaches  and  caU  in  a  jury 
t6  assess  tbe  damages.    I^ewis  v.  Harwoodf-Q  Crandi^  82. 
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J75.  UAc  the  net  df  Assembly  of  Virginia  which  is  copied 
from  the  English  statute  of  the  8  and  9  Will.  111.  c.  11.  if  the 
defendaat  die^  after  ioterlocutory  Judgment,  and  a  writ  of  in- 
quiry .awarded,,  tiis  administrator,.  uppD  scire  facias^  can.ooly 
plead  what  his  intestate  could  have  pleaded*  M^KnigfU  v. 
Grains  administrator^  6  Cranch,  1<83« 

276,  If  two  or  more  .persons  are  sued  in  a  joint  action,  in  Vir- 
ginia, ^nd  one  or  more  of  them  is  pot  served  with  process,  the 
plaintiff  may  take  out  an  alias  and  a.  plUries  capiasy  or  testatusi^ 
eapiasy  or,  at  bis  election,  an'  attachment  against  the  estate  of 
-such  defendant;  or,  upon  the  return  of  a  pluries  not  found,  the 
Court  may  order  a  proclamation  to  issue,  warning  the  defetidaot 
to.  appear  on  a  certain  day,  and,  if  be  (ailed  to  do  se,  judgment 
by  default  may  be  entered  against  him.  Barton  v*  Petit  ^  Bay- 
ard,  1  Crmeh,  10,4.201. 

277,  But  the  plaintiff  cannot  proceed  to  obuin  a  jnd^nent 
against  one  defendant  in  ajoibt  action,  against  two,  until  he  baa 
proceeded  against  the  other  Bfi  far  as  the  law  will  autborine,  un- 
less tbe  law  dispenses  with  the  necessity  of  proceeding  beyond  a 
certain  point  iq  force  an  appearance.    Sf. 

r  /278.  Under  tbe  14tb  section  of  the  act  of  limitations  of  Viif^t- 
nia, «  defendant  who  removes  from  one.county  of  tbe  Stale  to 
another,  isr  Aoi  thereby  prevented  from  pleading  the  statute  m 
ba;*,  unless  the  plaipiiff  has  b^en  by  such  removal  .actually  de- 
feated or  obstructed  in  bringiug  his  action.^  Wilson  v.  Koofiz^ 
7  Cranch,  202.  205. 

279.  Tive  defendant  tp  a  foreign  attachment  q.nder  tbe  statute 
•f  Virginia,  may  plead,  the  act  of  limitations,  without  answering, 
and  denying  the  debt,  or  averring  it  to  be  paid,  T^ie  .want  of 
an  answer,  though  constitntidg  a  yalidot^ection  in  cases  within 
tbe  genial  and  ordinary  jurisdiction  of  a  Court  of  Equity,  yet 
i^  not  such  in  this  peculiar  proceeding  by  attachment^  which  is 
substantially  a.ca^'at  law  between  the  parties.    R. 

280.  Upon  executing  a  writ  of  inquiry,  in  Virginia,  in  an 
mstion  upon  a  promissory  note;  it  is  necessary  ^to  produce  a!  note 
eprresponding  with  that  stated  in  the  declaration  j  but  it  is  not 
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necessary  to  prove  -the  execuUon  of  the  note.    Shmmy  v.  JIfan- 
dm/Ze,  7  Cranch,  208.  218. 

281.  If  the  original  judgment  be  reversed,  the  reversal  of  the 
judgment  on  the  forthcoming  bond  follows  of  course  }  but  a  spe- 
cial certiorari  is  neces^jiry  to  bring  up  the  execution  upon  which 
the,  bond  was  given,  so  as:  to  show  the  conneifjon  between  ttie 
twQ  judgments.    Bttrton  v.  Petite  7  Cranchf  288; 


MARSHAL.. 

.  1.  The  marshal  is  not  liable  for  the  escape  6(.  a  debtor  com* 
mitted  to  the  State  jail  under  process  from  the  Courts  of  the 
United  States.    Randolph  y»  DonaUkon^  9  Cran^  76.  35. 

2.  There  is  no  provision,  in  any.  act  of  Congress,  dedaHdg 
the  keepers  .of  St^tejail^  ^pioad  prisoners  in  custody  under  pro^ 
cess  of  the  United  States,  to  be  deputies  of  the  marshals,  or 
making  the  latter  liable  for  escapes  committed  by  tlie  negligence 
or  malfeasance  of  the  former.    lb. 

.3.  S[or  is  thif  liability  to  be  inferred  from  tfae^general  powew 
and  duties  of  their  office,  or  the  doctrine  pf  the  common  lnw  ap* 
pticable  to  the  case  of  principal  and  «g^nt.    Ik. 

4.  When  a  prisoner  is  regularly  committed  to  a  State  jail  by 
the  marshal,  he  is  no  longer  in  the  custody  of  the  marshal,  nor 
controlable  by  him;    lb. 

5.  The  marshal  has  no  authority  to  command  or  direct  the 
keeper  in  respect  to  the  nature  of  the- imprisonment.    J^ 

6.  In  these  respects,  there  is  a  manifest  difference  between  the 
aase  of  a  marshal  and  a  sheriff:  the  latter  being  the  keeper  of 
the  County  jail,  and  the  jailer  his  deputy,  s^poinled  and  re- 
movable at  bis  ple^suf*e.    Ib^      . 

7.  K^  marshal,  before  the  date^  of  his  official  bond,  receive 
upon  an  execution  money  due  to  the  United  States,  with  orders 
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from  the  comptTQller  of  the  treasury  to  pay  it  into  the  bknk  of 
the  United  Btated,  which  he*  neglects  to  do,  the  sureties  in  his 
cifficiat  bond,  execnted  aften^ards,  are  not  UaBIe  therefor  upon 
the  bond,  allhongh  the  money  remaifk^  in  the  marshal's  hands 
irfier  the  execution  of  the  bond.     United  Statei  v.  CHles  ei  dl. 

'  8.  The  >eMtptr<>ller  of  the  treamn^:  bf»  a  right  to  direct  tbi 
tuarshal  to  whom  he  shall  pay  ratMieyreoeived  upoii  execntioh^ 
ad  a  payHflfent  according  to  such  direct ons  is  good ;  and  it  seemi 
the  marshal  may  avail  himself  of  it  upon  ^  trial,  withoQI  having 
ftthmitttid  it  as'a  daim  to  the  acconndng  officers  oT  the  treasu- 
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'  I.  If  twb  joint  ownenrof  mercbaii£te  consign  it  fdr  sale,  in* 
fbrming  the  consignee  ibat  tech  owns  olie'moiety  ^''and  If  they 
gfve  separate  and  va(riant  itastrHctions,  iE»ch*foir  his  own  moiety, 
it  ^ers  the  joint  laiiBrest,  tod-  one  of  the  consignors  alone  may 
maintain  a  scpAtkie  aetion  against  the  cmsignee  for  a  violation 
of  his  sepat^te  instructions  in  respect  to*  the  sale  of  the  goods, 
fliiB  V- Jtet^A,  8  Crane*,  SO.  • 

%  One  partnei^  has  a  right  to  assign  tbe  partnership  dfects,  in 
the  ni^e  of  thefirm,  by  an  Instrument  not  under  seal:  Harrisonr 
vi'Sierry  et  d.  S  Cranch,  289.  900. 

S.  He  may  assign'tbe  choses  in  action  belonging  to  the  part- 
nership, (by  Wh  an  instruiniBnt,  aibMI  equity  will  protect  it  as 
an  equitable  assignment    lb.  ^  . 


.» 


\ 


so 


»• 
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|.  Ifm  debtor  owiifg  monty  on  tiro  stvoril  Mcpmiaii  M^upM 
bond  and  sfaiij^le  conlrttct,  does  ^ol  elect,  at  tbe  ^ne  a  pAymenl 
is  made^  to  wbicb  aceoviit  it^shall  be  applied^  the  cnditor  woMjf^ 
at  aoy  time,  apply  tt  to^irbicb  accpant  be  cbooees. ,  Mm^r^  ^e»  if 
Mexandtki  y*  PMen,  4  Cra$u^  317.  aaO. 

2.  If  peitber  the  debtor,  nor.^e  treditor,  bas  made  tbe  appK- 
cadon  of  the  payments,  the  Court  will  apply  them  to  tbe  debta 
fbr  which  :the  secnrity  is  most  precarious.  Fieid  y^  Bolkmii 
6  CroncA,  8.  27, 

S;  The  promissory  note  of  ibe  ddbtor,  or  of  a  thwd  penon, 
may,  by  agreement,  be  received  in  pay  meat,  apd  if  liras  ffteeived 
it  extinguishes  the  original  4ebt.  fifteeiy  v.  JHBiufaeJZb,6  Ci'aa4sk, 
253.264. 

4.  But  whetf  a  collector  of  revenue  bai  gma  two  bands  for 
bii  official  conduct,  at  c^ftreiit  periods,  and.  wtlh  diiereat  sur^ 
ties,  a  promise  by  the  j^npervisor  to  a*pply  bis;  payments  exclu- 
sively to  tbe  discharge  of  the  first  bond,  some  of  the  payments 
b^ng  for  money  collected  and  paid  a(^  tbe  second  bond  was 
given,  does  not  bind  the  United  Stales,  aifd  does  not  amoani  to 
an  afqpKcatiott  otthe  paymeats  to  the  first  bond.  .  UnUedSMe$ 
ir.  January  ^  PattMofif  7  Cranehj  BlfL  BlSi 

5.  Tbe  general  rule  as  to  tbe  ap^catioa  of  ^yierebt  pfijments 
doe&not  hold  wfai^re  the  receiver  is  a  public  qflicer  not  initeMrted 
in  the  event  of  the  suit,  and  who  reioeiveson  account,  of  the  Uni- 
ted States,  where  the  payn^ts  ase  indisenmiiiately  made^  and 
where  difierent  sureties,  uq^  distifict  obligations»  afeeinlarastedr 

6.  A  debtor  to  tbe  United  States,  who  |»uts  Ae  evidende  of 
debts  due  to  himself,  into  the  bands  of  a  public  officer  of  tbe 
United  States,  to  collect  and  apply  the  imoncfy  wfaen  received,  t0 
the  credit  of  such  debtor  fai  account  iwitb  ibe  United  States,  is 


* 

not  endtlad  tD  toch  credit  ontil  the  money  gets  info  Ibe  hand^  of 
n  public  officer  of  the-Uoited  States  entitled  to  receive  jt  Its 
being  in  the  bands  of  an  agfyit  of  a  person  wfalo,  at  the  time  wheoi 
Ae  clains  were  |>ot  iJllo  his  ban^*  fi»)^  collection^  was  a  public 
officer  of  the  United  States,  entitled  to  receive  debts  due  to  tfaeniy 
%ot  whose  office  became  extinct  before  the  money  was  received 
by  his  agto^  irnot  ^fficienl^^  entitle  sucji  debtor  .to  a  credit  i|i 
accoant  with  lh0  United  States  therefor^    I^mt^\Stafei  v.  jPot- 
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1;  ?ttHit»  to  Mw  ntU,. 
II.  DecJoratMn. 


^LEADmai.      : 

#  _ 

1.  la  order,  to  nndmain  any  action  io  the  Conrta  of  die  Uni<« 
ted  Stales,  it  is  necessary  tha^:tbe  jijiirisdiction  should  appear 

'upon  the  ^eccivd.  SUnghttm' v. . Gflbotf  3  DaU^  S82. ,  Turner  v. 
Bahk ^Jfartk Ammaix  4 B€iL%.  Tmr^s  adminMtrM^  v. 
MnrSh,  4  DaS.  7.  JUoamim  v;  Hi^nsons  4  Datt.  12.  Aber^ 
eramik  v.  Ihspuu, .  1  CrcauA^  3(13.    Wotod  v«  ffagnmf  3^-  Cfondk, 

2.  As  if  the  jurisdiction  be  founded  on  the  citizenship  of  the 
paflies,^  it  should  i>e  averred  that  they  are  cititens  of  dil 
States.    Bingham^.  Caba^^  3l)a2t  382.     Turner  v. 
tMimA  Anurka^,  4  O^U.  8*    MoMiutn  y«  2%g*fBMft|  4 
Ahenramkk  v.  IMpuiij  1  Cranch,  843. ... 


-^ 


384  pleading; 

3.  So,  if  foudded  on  tbe^alieiia^of.eid[ior.pftriy,  it  iMWtte 
direcdy  averred.  Tumef^s^  edmnMitaiqr^  V«  EnariHe^  4  Daflw  X> 
JIfosman  ¥.  £%£ftiMon,  4  I>^.  12.    ..  >  . 

4.  Aq  averment  of  residetice-^r  domicil.  Whbtmt  aa^veraieal 
of  eitizeosbip  or  alieoage^^is  DOt-sufficieDti '  Bingham  v,  Gabot^ 
3  Daa.  382.     2Wn«r  v.  fi(m&o/.A/bf^4flierfea,  4  i>afi.  S*  .    * 

.5. .  Anoimsrion  td  «t«te  aoy  residence 'orcititewbap  ift^ipiaily 
fatal*;   Capton  v.  VmJ^oordei^^  2  C^/xiidk,  iSa.^*"  .    > 

6.  So.  if  the  action  b^  on  atiendorsed  Dote»  it  iviitjbe  averred 
that  the  original  parties  were  persons  over  whom  the  Court  had 
jarisdiction,  for  otherwise  Jurisdiction  is  taken  away- by  the  lltb 
sec.  of  the  judiciary  act  of  vi78l^>  c.  20.     Tu/iiier  v.  Baink  (^ 
North  America^  4  DaU,  8;    Monttdet  v.Murrayy  4  Cranchf4&* 

7.  So|  in  a  supplementary  bill  in  equity,  the  citizenship,  aliei»^. 
dg^s  ^  must  ^pear.     Coune  v.  JSUfdiy  4  DaU.  22... 

8.  S0|  though  the  plaintiff  b^  described  as  an  alien,  it  jsndt 
sufficient  I  unless  tbo  defendant,  fa^  described  ar  a^eicilBni.  Modg^ 
9pu  V.  BtHverbankf  5.  Cranchy  303.    -  .    .  i  ■       .  ,  ' 

9.  And  it  muM  appear  by  ^itfficient  averment,  that.4r2^^&e]i«r- 
90f»  on  ei^ch  side  are  enticed  to  sue  in  the;  Courts  of  the  United 
States,  if. the  actjon  be  joint  atid  the  iQicrest  joint.  Sirtmhrid^ 
y,  Curtis f  ^.Cranchf  267.  Corpcratifm  of.NexihOrUainM  v.  Winter^ 
I  Wheat,  m.  ,  ..    . 

....       •.•••.■•'.       •.     '  - 
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^     *» 


.  ■     De(iar4tHan*  •  *  v      '    -  *      , 

10.  la  a  declaration  on  a  foreign  bill  of  excfaange  fin:  n^i^ 
paymeol^  no  averment  of  a  presei^me^t  ibr  acc^Haoce,  or  i>f  a 
Teftis^l  and  protest  for  non-^acceptance  of  the  bU^  is  oeetesavy* 
BrowTk  y.  Barrtfi  3  DalL  366.    ^  "  •.  i.-.   * 

11.  If  alriU  be  for  fo^eig^  money,  and  its  Vahie  be-not  ^avef- 
redin  tl^e  declaration,  a  verdict  will  ciMe  t)»B  deiect*  •  J%.     : . « 

12.  So»  if  tb^  declaration  being  for  foreign  nKmey)  be  in  the 
M^<  andiZeiine^,  ilisteado^thedMnet.    i6»- 
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'  tS.  A  dflclaralfoii  io  debt  osder  ihe  act  of  Viirgibia.  rei^p^ct- 
isg  bilk  #r  ^icbange,  fdr  {iriUcipa},  interest) ^dsimages,  woid  costs 
of  protests  most  aver  the'a&iouqt  of  such  costs,  otherwise  it  witi 
be.  a  fatal  error.     Wtkon  V.  'Lenoxy  1  CrancJ^  194. 

14.  As8cil[6psit  wiD  not  li«  on  a  seali^  instrument.  Marine 
Air.  Co.r.  Hadgsmiy  1  Crcaieh,  332. 

iBrlB  a  dechratiofl',  Ae  'aVenoent;  (hat  the  assignment  of  a 
promissory  note  was  ior  value  received,  is  an  imAiaterial  aver* 
nent,  and  ae«id'  not  be^proved.  W^ton  v.  Codmian*s  exictUors, 
3  CrAfuA,  tUS.     /       -     ■       - 

16.  It  if  not  necessary  that's  breach  of  a  cpveoant  should  be 
assigned  in  ihe  very  words  of  the'  covenant ;  it  is  sufficient  to 
Iiv^  what  is  silbstantiliUy  a  breach.  FleUher  v.  PMc^  6'  Cranl^ 
VI.  . 

17«  Oyer  off  a  deed  set  forth  in  the  first  count,  does  not  make 
ihe  deed*  part  of  the  r^ord,  so  as  to  ftpply  it  to  other  counts  fai 
the  declaraGoBr  Baghes  v.  Mooirey  7  'Cranichj  176. 
-  18.  In  a  c6ant  oiFthe$(Mi  seicfion  of  the  Revenue  Act  of  the 
ad^f  Jtfareb,  1^99;  c.  tSft.  it  His  hot  necessary  to  state  the  tioie 
1^  phe«;  of  importxrtioii,  nor  (he  vessel  in  which  it  was  made, 
but  it  is  sufficieiit  to  state,  that  they  were  unknown  to  tfie 
triet  Attorney.    Locke  v.  United-States ^  7  Crunch j  339;  * 
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19.'  If  the  defendant  plead  the  bankruptcy  of  ihe  nidorser  in 
bar,  a  Ycplication' stating  that  the  note  was  given  to  therendorser, 
in  trust  ferthepl^miff,  is  good,  and  is  not  a  departure  from  the 
4iecharalion>'  which*^  atlbgies  the  note  to  be  fof  value  received. 
WUeQfi^Y.CodnMn*s€ixeeui(PrSf3€rdnth;i^  '^ 

20.  The  want  of  dyer^of  the  condition  of  a  bond  in  a  plea  of 
perfbnnanci  ialktiaL     Vniitd  States  v.  Atthur,  ^  Cranchy  257. 
'  21.  Upon  demurrer;  the  judgment  must  be  against  the  party 
who  commits  the  firsf  error.    lb.      - 
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i32i  If  a  breach  assigiied  of  a  eovenaiit  be,  drat  Ae  Siaie  had 
no  aiithorky  to  sell  and  dispose  of  landSy  it  is  Mt  a'  good  {>!ea, 
negativing  (he  breach,  that  the  Qnvemor  of  the  State  was  legally 
impowered  to  sell  and  convey  the  land.  Flekhtr  v.  Ptikf 
^  Crahch,  87. 

23.  in  an  action  of^bveoant  6n  a  policy  undersea!,  all  special 
matter  of  defence  mo^t  be  pleaded.  Marine  Jfifw.  "Ce.  V*- J9m^ 
son,  6  Cranchf  206.        '    .  -  .  ^    • 

24.  In  order  to  avoid  the  plea  of  the  statute  of  limitadons,  k 
is  necessary  to  show  that  all  the  plaintiffs  weretulder  a  disability 
to  site  within  the  exceptions  of  the  slatnte.  Mant^err*  M€3eta^ 
1  Crunch,  W6,  / 

25:  If  a  declaration  be  on  a  joint  note/  und  the  defeodainl 
plead,'  that  it  is  the  separate  note  of  one  of  the  deftodaiit's,  &nd 
was  accepted  as  satisfaction  of  a  debt  by  the  plaintili^  the  plea  is 
bad  on  demurrer,  for  h  amonnts  to  4fa6  general  issoe»  'Va$i 
ffeis  V.  Forrest,  8  Crandiy  30.  • 

2G.  A  nomtnai  plaintiff  suing  for  the  benefit  of  his  ^kssigaeey 
cannot,'  by  a  dismissal  trf*  die'SQit  under  a  cotlosive 'agreeinent 
with  the  defendant,  create  ai  valid  bar  agahiM  a  sobsequeilt  siM^ 
for  the  sane  cause  of  action.  W&tk  v.  ManieMle,  1  fFheat* 
233.  -^  '.*•*..•'•,   •.. 

27.  Variances  between  the-  writ  and  deciaratioti^  are  matters 
pleadable  in  abatement  only,  and^xanbof  be  taken-advanta^  of 
on  a  general^  denltinrer  to^  the  declaration;  DuoaU  v.  Crmgt 
2Whmt.45.  ■  ' .         ^ 

28.  Nt>  profert  of  a  deed  is  niecessary  where  it  h  only  staled  as 
inducement,  and  where  th»  plaintiff  is  niritheT'  a  pasty  loor  privy 
to  iL ,'  lb.  ''■'  -•-   ."  •'»--: 

^  is*  A  plea  in  justification  of  a  seisuieibrli  forfiBilure,  shonM 
not  only  itate  the  facts  of  forfeiilire,  but  aver  that  tfaeNiby;tiis 
property  became  forfeited,  and*  was  as  such  seiaed.  Uayt  v. 
GeUtan,  3  Wheat.  246.  * 

30.  A  plea  of  forfeiture  under  the  neutndfty  act  of  1104,-^. 
50.  need  not  ai^er  by  name  the  Prince  or^tate,'  to-ctubeagainit 
which  the  vessel  was  fitted  out.    'B. 
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SI.  To  tmpais  lor  taking  and  detaining,  and  eomerimg  pro- 
perty, it  \t  siifficient  to  plead  a  justifiGation  of  the  tailing  and 
detaining  tlie  prdperQr ;  and  if  die  plaintiff  lelies  on  the  con- 
version, be  should  reply  it  by  way  of  new  assignment,  H<n/t  v. 
Geteon,  3  Wheat.  246. 


(. 
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POWEIL 

1.  An  officer  selling  lands  ttt  tum^  must  act  in  conformity 
vMi  the  lair  from  which  bis  power  is  derived,  and  the  pdrchaser 
is  bonndto^inqoire  whether  be  has  so  acted.  SieaJP$  exeeiOon 
r.  Caunit,  4  CrmieA,  409. 413.     WOUdm  v.  Pe^toi^A.  Wheai. 

2.  In  svdh  a  case^  fnU  efrfdeiice  of  every  mSnote  drcnmstanoe 
iMj^i  Hot,  especially  at  a  distant  day,  to  be  lequised.'  In  this 
case,^asin  all  others  depending  oil  ttttimOny,  a  sound  discretion^ 
regiilated  by  the  law  of  evidence,  it  to  be  exercised.  Bot.it  is 
incumbent  on  the  vended  to  prove  the  authority  lo  s^Il,  apd  the 
question  r^pecting  tbefflamess^  tbe  sale  will  tb€fn  stand  on  the 
same  principles  with  any.  other  ic^aaction  in  which  fraud  is 
charged.    StUaJFi  executor  v.  Cctme^  4  CrancA,  403.  413.    - 

3.  In  the  case  of  a  naked'  power,  net  coupled  with  an  inte^ 
fta,  the  law  reqttire^  *  that  every  pre*reqMisile  Ho  tb^  exercise  of 
that  power  sboidd  precede  it.  ffilUam  v.  P^fUm,  4  WketU.  TT. 
79. 
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L  General  ruiet  of  practice.  . 
IL  Jurisdiction* 

III.  Value  in  dispute.  ^     ^      ' 

IV .  Process  and  appearance. 

V.  Removal  of  causes  from  the  State  to  the  CircuU  Court. 
VI,  Revivor* 
VIL  Abatement. 
VIIL  Declaration  and  libel. . 
IX.  Amendments* 
X.  Jurtfj  trial^  and  verdict.,, 
XL  ptposition. 
XIL  Default  and  if^fst.  . 
.XIII.  Damages.  .  ..  '         ,, 

XIV.  qo«i*.  .      •    ,  . 

XV.  Writ. of  error  md  appeal.'  (A)  Q»|oA^  a  9hl.  df 

,  error  may  &e  brought.  .  (B)  Jlfodle  o^  i^itotntng*  f 

,    vy^pf  error  i  Procudings.  ofid  jfudgmmt  in- jerron 

XyX.  lfciir>^4i»clr<A«^rii^, 
XVII.  JtEimiicmu^  and^Pfol 


,     .  ,     PJRAGIICI&L  < 

General  ru/€^  ofpructtu^ 

1.  This  Coart  considen  ibe  p»9)Qiice  of  the  KmgVBewAariA 
Cbancaryi  *  afr  ailbrdiiiff- ,  ovlfiiies  for  itt  ittsdlQa  Jimnu 
2  DaO.  411.  ,  ' 

2.  A  Coiut  may  at  aay  ttme  reverse  ilj^  fatetlooHoiry  decnee. 
Oig/e  V.  Le«,  2t  Cremoh,  33.  , 
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3.  TUs  Coait  will  not  take  cogoitance  of  any  caase  not 
brought  regularly  before  it  Dewhurtt  v.  CouUkard,  3  DalL 
409. 

4.  This  Court  has  jarisdiction  to  bail  a  person  committed  on 
a  criminal  charge  by  the  District  Judge.  United  Statei  v*  Hd» 
maton,  3  DaU.  17. 

5.  It  seems  doubtful  if,  under  the  5th  sec.  of  the  judiciary  act 
of  1789,  c.  20.  and  the  act  of  1793,  c.  167.  [xxii.]  this  Court  can 
appoint  a  special  Circuit  Court  to  try  criminal  causes  at  a  dis* 
taut  period,  to  overleap  the  session  of  the  stated  Circuit  Court 
lb. 

6«  And  it  seems  that  an  indictment,  found  at  such  stated  term, 
cannot  be  transferred  to  such  special  Circuit  Court  for  trial.  Ib» 

7.  A  plaintiff  may  assign  for  error  the  want  of  Jurisdiction  of 
tte  Court  to  which  he  has  chosen  to  resort  Capnm  v.  Van 
J^Toordeny  2  Cranehj  126. 

8.  It  is  incumbent  on  the  plaintiff  in  error  to  show  that  this 
Court  has  jurisdiction.  United  States  v^  The  Brig  Union^ 
4  Cranchy  216. 

9.  After  a  cause  has  been  heard  in  this  Court,  and  sent  back 
on  mandate,  it  is  too  late  to  question  the  jurisdiction  of  the  Cir- 
cuit Court  over  the  parties.  SkiUem'M  executon  v.  Moj^m  ezecu* 
tort,  6  Cranehj  267. 

PRACTICE  III. 

Value  in  dispute. 

10.  Where,  as  in  a  suit  for  dower,  the  value  of  the  matter  in 
controversy  does  not  appear,  this  Court  will  admit  affidavits 
to  show  the  real  value,  in  order  to  sustain  their  jurisdiction. 
JFiUiamson  v.  Kincaid,  4  DM.  20.     Course  v.  Stead,  AJDdU.  SB. 
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11.  The  appraisement  of  the  property  made  hy  order  of  the 
Court  below  is  not  conclasive  evidence  of  the  value;  but 
it  is  good  evidence;  and  better  than  the  opinion  of  a  wit- 
tiess  examined  viva  voce.  .  United  Statei  v.  The  Brig  Unian^ 
4  Cranchj  21&. 

12»  If  the  property  be  delivered  to  the  claimant  at  an  ap* 
praised  valae,  this  is  the  true  value  of  the  matter  indispute.   /&• 

13.  After  deciding  the  question  of  value  upon  the  evidence 
before  it,  the  Court  will  not  continue  the  cause  to  obtain  new 
evidence.    lb, 

14.  In  deciding  on  the  value  of  the  matter  in  dispute  to  sus-* 
tain  jurisdiction,  this  Court  will  look  to  the  sum  due  upon  the 
condition  of  the  bond  in  dispute,  and  not  to  the  penalty  only. 
United  States  v.  M^Dovodl,  4  Cranch^  316. 

.  15.  If  the  judgment  below  be  for  the  plaintiff,  that  judgment 
ascertains  the  value  of  the  matti^r  in  dispute;  butwherethe  judg- 
ment below  is  for  the  defendant,  this  Court  has  not  fixed  the 
mode  of  ascertaining  the  value.  Cooke  v.  Woodnmf  5  Cranchf 
13. 

16.  This  Court  will  give  time  to  procure  affidavits  as  to  the 
value  of  the  matter  in  dispute  to  support  its  jurisdiction. 
Rush  V.  Parker,  5  Cranch,  287. 

17.  This  Court  will  permit  viva  voce  evidence  to  show  the 
value  of  the  matter  in  dispute  to  sustain  its  jurisdiction.  Uni* 
t€d  States  v.  The  Brig  Union,  4  Cranch,  216. 

18.  If  the  sum  awarded  by  a  decision  of  the  Circuit  Court 
of  Columbia,  against  the  plaintiff  in  error,  be  less  than  100  dol- 
lars, the  sum  awarded  is  the  matter  in  dispute  so  far  as  respects 
the  plaintiff  in  error,  although  the  other  party  may  have  origi- 
nally claimed  a  larger  sum.  Wise,  ^c,  v.  Columbian  Turnpike 
Company,  7  Cranch,  276. 
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PRACTICE  IV. 


Process  and  appearance. 


•• 


19.  This  Court  will  rule  the  marshal  of  a  Dtttrict  to  return 
process  directed  to  him  for  service ;  and  in  case  4C  his  default, 
require  him  to  show  cause  by  affidavit.  Oswald  v.  State  (f 
J>feW'York,  2  Doll  402. 

20.  Before  the  11th  amendment  to  the  Constitution  of  the 
United  States,  in  case  a  State  was  the  defendant,  and  refused  to 
appear,  this  Court  granted  a  rule  to  show  cause,  why,  on  non- 
appearance of  the  State,  judgment  should  not  be  entered  by 
default  against  the  State.  Oswald  v.  State  of  JN'ew-Torky  2  Doll. 
415.     Chisholm  v.  State  of  Georgia^  2  Ball.  419. 

21.  Where,  in  a  suit  against  a  State,  process  has  been  duly 
served,  and  the  State  neglected  to  appear,  this  Court  will  pror 
ceed  ex  parte*    Huger  v.  South  Carolina,  3  Dali*  339. 

22.  Where  a  citation  has  not  been  served  thirty  days  before* 
the  sitting  of  this  Court,  the  Court  will  not  take  up  the  cause 
until  the  thirty  days  have  expired,  unless  the  defendant  in  error 
diall  appear.    Lloyd  v.  Alexander^  1  Cranch^  365. 

23.  Where  there  is  no  appearance  for  the  plaintiff  in  error  in 
this  Court,  the  defendant  may  have  the  plaintiff  called  and  dis- 
miss the  writ  of  error,  or  may  open  the  record  and  pray  for  an 
affirmance ;  an<i  in  such  case  costs  go  of  course.  Montdet  v. 
Murray,  3  Cranch,  249. 

24.  Where  a  writ  of  error  is  served  when  in  full  force,  and  the 
writ  is  returned,  though  not  at  the  first  term,  the  appearance  of 
the  defendant  in  error  waives  all  objection  to  the  irregularity  of 
the  return.     Wood  v.  lAde,  4  Cranch,  180. 

'  25.  The  appearance  of  the  defendants  to  a  foreign  attuchment 
in  a  Circuit  Court  of  the  'United  States,  in  a  circuit  where  they 
do  not  reside,  is  a  waiver  of  all  objections  to  the  non-service  ojf 
process  on  them.    PoUardv.  Dwigkt,  4  Cranch,  421. 
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26.  If  two  or  more  persons  are  sued  in  a  joint  action,  the 
plaintiff  cannot  proceed  to  obtain  a  judgment  against  one  alone, 
but  must  wait  until  the  others  have  been  served  with  process,  or 
have  been  proceeded  against  as  far  as  the  law  authorises  for  the 
purpose  of  compelling  an  appearance.  Barton  v.  Petit  fy  Bayard^ 
7  Cranchy  194. 

27.  An  appearance  by  the  defendant  cures  all  antecedent 
irregularity  of  process.     Knox  v.  SummerSy  3  Cranchf  49&. 

28.  The  marshal  of  the  United  States  in  Conoecticut|  upon  a 
writ  of  attachment  sued  out  by  the  United  States,  to  recover  a 
penaltyi  may  commit  a  defendant  to  prison,  for  want  of  bail| 
without  a  mittimus  from  a  State  magistrate,  as  is  required  by  the 
local  laws  of  Connecticut,  for  such  municipal  regulation  does 
not  bind  the  officers  of  the  United  States.  Palmer  v.  JUfchi 
7  Cranchj  550. 

PRACTICE  V. 

Removal  ofcawes/rom  the  State  to  the  Circuit  Court. 

39.  Where  a  cause  is  wrongfully  removed  to  the  Circuit,  that 
Court  may  remand  it  to  the  State  Court.  PoUard  v.  Dwighf^ 
4  Cranchf  4^1* 

PRACTICE  VI. 

Revivor. 

30.  Under  the  31  st  section  of  the  judiciary  act  of  1789,  c.  20« 
authorizing  executors,  &c.  to  be  made  parties  where  the  originalt 
piarties  die  pending  the  suit,  it  is  not  necessary  to  sue  outa  «cm. 
faciasy  if  the  executor,  &c.  voluntarily  comes  in  and  becomes  a 
party.  And  the  other  party  i$  not,  la.such  ca^e,  entitled,  t^  f^t 
continuance  of  course.  Wilson y,  Codman!s  exfeutors^  3  .CV^^adbt 
193.  ' 

31.  Before  an  executor  u  admitted  such  a  purty,  the  ether 
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party  may  require  the  prodaction  of  bis  letters  testamentary. 
fVilion  V  Codman*s  executors^  3  Crandi^  193. 

32.  Where  a  plaintiff  dies  pending  a  suit,  and  the  suit  is  re- 
vived by  his  administratix  by  sdre  facias^  and  then  she  marries, 
and  the  fact  is  pleaded  puis  darrein  continuance^  and  the  sdre 
fadoi  is  thereby  abated,  a  new  scire  fadas  may  issue  in  the  name 
of  husband  and  wife,  administratix,  under  the  judiciary  act  of 
1789,  c.  20.  s.  31.    MCoid  v.  Leeamp,  2  Wheat.  111. 

33.  At  common  law,  all  suits  abate  by  the  death  or  marriage 
of  a  plaintiff,  if  a  feme  sole,  and  could  not  be  prosecuted  by  her 
representative,  or  by  husband  and  wife.  The  judiciary  act  of 
the  24th  of  September,  1789,  c.  20.  s.  31.  provides  for  the  death 
of  a  party,  but  not  for  the  case  of  marriage ;  this  case  remains, 
therefore,  as  at  common  law.    lb. 

34.  But  by  the  judiciary  act  of  the  24th  of  September,  1789, 
c.  20.  s.  31.  a  suit  does  not  abate  by  the  death  of  a  party,  if  by. 
law  the  action  may  survive ;  but  it  continues  on  the  docket  to  be 
prosecuted  to  judgment^  when  proper  parties  are  brought  before 
the  Court.    Jb. 

PRACTICE  VII. 

Abatement* 

35.  The  Gommeocement  of  another  suit  for  the  same  cause  of 
action  in  the  Court  of  another  Stale  since  the  last  continuance, 
cannot  be  pleaded  in  abatement  of  the  original  suit.  Renner  v. 
JVortAafl,  1  Wheat.  215. 

36.  If  matter  in  abatement  be  pleaded  jnm  darrein  continuathcef 
the  judgment,  if  against  the  defendant,  is  peremptory,  and  not  a 
re$pimd€m  ontier*    A. 


294  PRACTICE. 

PRACTICE  VIII. 

Declaration  and  libd. 

37.  A  fault  in  the  declaration,  which  woold  have  been  good 
10  arrest  of  judgment,  is  fatal  in  error.    Slacum  v.  Pomeroy^ 

6  Cranch^  221. 

S8.  A  plaintiff  may,  before  verdict,  discontinae  any  count  in 
his  declaration,  and  waive  the  issues  joined  thereon.  Hughei  v. 
Moore^  1  Cranch^  176. 

39.  A  libel  or  information  for  a  forfeiture,  may  allege  the  of- 
fence in  the  alternative  of  several  facts,  if  each  alternative  consti- 
tute a  substantive  offence  and  cause  of  forfeiture ;  otherwise  such 
alternative  allegation  is  bad.     The  Caroline  v.  Untied  States, 

7  Cranckf  496.  and  note  in  the  Errata  of  the  $ame  volume. 

PRACTICE  IX. 

Amendments. 

40.  The  return  day  of  a  writ  of  error  may  be  amended,  as  by 
filling  a  blank,  if  there  be  any  thikig  to  amend  by.  Mossman  v. 
Higginson,  4  Dall.  12. 

41.  The  teste  and  direction  of  a  writ  of  error  may  be  i^mend- 
ed,  if  there  be  any  thing  to  amend  by.  Course  v.  Stead,  4  Datt. 
22. 

42.  The  Circuit  Courts  have  power  to  allow  amendments  after 
a  cause  has  been  remanded  by  this  Court.  PoUard  v.  Dwight, 
4  Cranch,  421. 

43.  Amendments  are  matters  of  discretion ;  but  cases  may 
arise  where  a  Court  is  not  at  liberty  to  grant  amendments,  or 
refuse  tliem  without  control.  MandeviUe  v.  Wilson,  5  Cranch^ 
15. 

44.  The  refusal  to  allow  an  amendment  of  a  plea^  is  not  mat- 
ter for  a  writ  of  error.    Moss  v.  Riddle,  5  Cranch,  351. 
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45.  After  the  cause  is  remanded  on  mandate  by  this  Court, 
the  Court  below  may  receive  additional  pleas,  or  admit  amend- 
ments to  those  already  filed,  even  after  the  Appellate  Court  has 
decided  those  ,pleas  to  be  bad  upon  demurrer.  Marine  Ins. 
Co.  V.  Hodgson^  6  Cranch^  206. 

46.  This  Court  will  not,  in  general,  direct  the  Court  below  to 
allow  the  proceedings  to  be  amended,  but  will  leave  it  to  the  dis- 
cretion of  that  Court.     Sheehy  v.  MandevUhj  6  Cranchj  253. 

47.  But  where  a  libel  for  a  forfeiture  is  so  informal  and  in- 
correct, that  the  Court  cannot  enter  up  a  decree  upon  it,  and  the 
evidence  discloses  a  case  of  forfeiture,  this  Court  will  remand 
the  cause  to  the  Court  below,  with  directions  to  allow  it  to  be 
amended.  The  Caroline  v.  United  States^  7  Cranch,  496. 
The  Anne  v.  United  States,  7  Cranch,  570.  The  Adeline, 
9  Cranch,  244.  The  Edward,  1  Wheat.  261.  The  Divina 
Pastora,  4  Wheat.  52. 

PRACTICE  X. 

Jury,  trial,  and  verdict, 

48.  Jurors  in  civil  cases  attending  the  Circuit  Court  are  enti- 
tled to  one  dollar  and  twenty-five  cents  for  each  day's  attend- 
ance.    Ex  parte  Lewis,  8fc.  4  Cranch,  433. 

49.  The  Court  upon  a  trial  by  jury  are  bound  to  .give  an 
opinion,  if  required,  upon  any  point  relevant  to  the  issue.  Doug" 
lass,  Sfc.  V.  McAllister,  3  Cranch,  298.  Smith  v.  Carrin^on, 
4  Cranch,  62. 

50.  The  Court  on  a  jury  trial  is  not  bound  to  give  an  opi- 
nion on,  the  truth  of  testimony  in  any  case.  Smith  v.  Carring- 
ton,  4  Cranch,  62. 

51.  The  Court  is  not  bound  to  give  an  opinion  to  the  jury  as 
to  the  meaning  or  construction  of  a  deposition  read  in  evidence. 
Marine  Ins.  Co.  v.  Young,  5  Cranch,  187. 

52.  If  the  facts  stated  in  a  special  plea  do  not  amount  in  law 
to  a  justification,  yet  if  issue  l)e  joined  on  the  plea,  and  the  facts 
are  proved  as  stated,  it  is  error  for  the  judge  to  instruct  the 
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jury  that  the  facts  so  proved  do  not  io  lav  maintaio  the  issue. 
Otis  V.  fVatkins^  9  Cranch^  339. 

53.  A  DOte,  payable  at  sixty  days,  cannot  be  given  in  evidence 
to  support  a  count  npon  a  note,  which  count  does  not  state  when 
the  note  was  payable.  Sheehy  v.  Mandeville,  7  Craneh^  208. 
217. 

54.  The  plaintiff  cannot,  in  such  a  case,  give  in  evidence  that 
the  variance  was  the  effect  of  mistake  or  inadvertence  of  the  at- 
torney, and  that  the  note  produced  was  that  which  was  intended 
to  be  described  in  the  declaration.    lb. 

54.  A  verdict  is  bad  if  it  varies  from  the  issue  in  a  substantial 
matter,  or  only  find  part  of  the  issue.  PaUersan  v.  United 
StatUj  2  Wheat.  221. 

56.  A  verdict  will  not  cure  a  mistake  in  the  nature  of  the  ac- 
tion.   Marine  Ins.  Co.  v.  Hodgson,  1  Cranchj  332. 

57.  After  a  verdict  in  assumpsit,  every  promise  is  to  be  taken 
to  be  an  express  assumpsit.  Marine  Ins.  Co.  v.  Young,  I  Craneh, 
332. 

58.  After  a  juror  is  sworn,  it  is  too  late  to  object  that  he  be- 
longs to  another  county.  Mma  Queen  v.  Hq^bumj  7  Cranch, 
290. 

59.  If  a  juror  be  challenged  for  favour,  and  npon  examina- 
tion before  the  triors,  he  declare  that  if  the  evidence  should  be 
equal,  he  woqld  give  a  verdict  in  favour  of  the  party  upon  whom 
the  burthen  of  proof  lies,  the  Court  in  its  discretion  ought  to  re- 
ject him  as  a  juror.    lb. 

60.  A  verdict  **'  for  the  defendant,  subject  to  the  opinion  of 
the  Court  upon  the  points  reserved,"  does  not  authorize  an  abso- 
lute judgment  for  the  defendant,  unless  the  points  reserved  ap- 
pear on  the  record,  and  justify  the  judgment.  Smith  v.  Oeh- 
ware  Ins.  Co.  7  Cranch,  434. 

61.  Upon  the  issue  o(  plene  administravit,  the  jury 'must  find 
specially  the  amount  of  assets  in  the  hands  of  an  executor,  other- 
wise no  judgment  can  be  rendered  on  the  verdict.  Fairfaxes 
executor  v.  Fairfax,  5  Cranch,  19. 

62.  Where  a  verdict  in  favour  of  the  plaintiff  is  reversed  by 
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this  Court,  on  a  bill  of  excepliom  to  iQStriictioiift  to  die  jurji 
there  must  be  a  new  trial  awarded  hy  the  Coon  Mow.  HudHfik 
V.  Quatier^  6  Cranfik,  SBl. 

63.  A  \>ill  of  exce|>tioB$  shonhl  state  that  evidence  was  oiered 
of  the  facts,  upon  which  an  opinioA  of  the  Court  was  pri^ed# 
Vam  V.  Smiih^  6  Cranekf  226. 

64.  It  is  matter  of  discretion  in  a  Conrt,  whether  it  will  coni'- 
pel  a  part^  to  join  in  a  denurier  to  evidence.  Young  v*  Blacky 
7  Crandij  665. 

65«  A  demurrer  to  evidence  ought  not  to  be  admitted  where 
the  party,  demnrring  refuses  to  admit  the  incts  which  the  other 
side  attempts  to  prove  \  nor  where  lie  ofiers  contradictoiy  evi« 
deuce,  or*  attempts  to  establish  propositipusnneonsisttot  with  the 
evidence  on  the-  other  side,    lb. 

PRACTICE  XL 

v 

DqposiiWM- 

66.  Depositions  in  cases  pendhig  in  this  Court,  can  be  taken 
only  under  a  co^Hmission.  The' 30th  section  of  the  judiciary  act 
of  1789,  c.  20.  does  not  apply  to  this  Conrt.  Tht  Jlrgo, 
%  Wheat.  287.     Tht  London  Packet,  2  fVheai.  372* 

67.  This  Court  will  not  award  a  commissioa  to  a  foreign 
country  to  take  testimony,  without  the  commissioners  being  na- 
med.     Van  Siaphofvt  v.  Store  (fMarytand,  2Dalh  401. 

68.  Depositions  taken  under  a  dedimus  potestatem,  Acc<^rding 
to  common  ucage,  under  the  proviso  of  the  30th  section  of  the 
judiciary  act  of  1789,  c.  20.  are  not,  under  any  circumstances,  to 
be  considered  as  taken  de  bem  esse^  but  are  evidence  in  chief,  and 
absolutely,  whether  the  wimesses  rteide  beyond  the  process  of 
the  Court,  or  within  it.     Sergeant  v.  Biddies  4  Wheat.  508. 

69.  If  a  party  would  object  to  the  commission,  he  must  do  it 
at  the  time  when  it  is  granted.  If  he  joins  io  the  commission,  it 
IS  too  lale  to  object  to  the  regularity  of  issuing  it.    lb. 

70.  It  is  a  fatal  objection  to  a  deposition  taken  under  the  30tk 

38 
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section  of  the  jodiciaiy  act  of  the  24tb  of  September^  1780,  e.  30^ 
that  it  was  opeaeci  oat  of  Coart^  Be$iU  v,  TAofajMcm,  8  Cran^ 
Tow 

PRACTICE  XII. 

Dtfauk  and  ingueit 

71.  Wh^re,  by  the  Slate  laws  and  practice,  upon  a  default^ 
daoiages  maj  be  assessed  for  the  plaintiff  by  tbe  Cour^  the  Cir^ 
Ciiit  Court  may,  oader  the  34th  section  of  the  jucjiciary  act  of 
1789,  a  20»  adopt  the  like  4>cactice.    Sfraum  v.  Van  Braafi^ 
3  JDoS.  344. 

PRACTICE  XUI. 

Damages, 

72*  Where  a  judgment  or  decree  on  a  writ  of  error,  under  the 
judiciary  act  of  1789,  in  an  Admiralty  suit,  is  affirn^d,  thj«  Court 
will  not  allow  damages  but  for  the  delay.  Cotton  v.  Wdlace^ 
3  Doll.  302. 

73*  On  a  libel  for  restitution  of  the  captured  vessel,  the  Cir- 
cuit Court  dismissed  die  suit,  and  awarded  dap^es  to  the  cap- 
tort  for  the  dela^,  Stc* ;  and  among  others,  induced  a  charge  of 
1,600  dollars  for  counsel  fees  ;  this  Court  disallowed  this  iteigfi, 
declaring  the  general  practice  of  tbe  Uoited  States  to  be  in  oppo- 
sition to.  it,  and  if  that  practice  were  not  strictly  correct  in  pria*- 
ciple,  it  was  entitled  to  respect  until  chaiiged  or  modified  by 
statute.    Archambd  v.  Wiseman^  3  DdU.  306.  and  MSS. 

74..  Where  the  action  is  brought  for  a  sum  certain,  or  which 
may  be  made  certain  by  computation,  as  on  a  bill  of  exchange, 
judgment  for  the  damages  may  be  entered  up  by  the  Court  with- 
out a  writ  of  inquiry.    Reimer  V.  Marshall  J  1  Whe^.ilS, 

75.  An  agreement  on  the  record  in  the  pourt  bdow,. staling 
ihe  damages  to  b^  allowed  on  certain  alternatives^  will  not  be  re^ 
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garded  by  this  Court  on  a  writ  of  error,  1>at  the  Cdart  will 
award  a  venire  facias  de  novo  to  astsess  tbein.  iMHUSBe  v.  Barker^. 
3  Wkeai.  101. 

PRACTICE  XIV, 


Costs, 


76.  The  Court  below  is  always  competettt  to  award  costs  in 
a  Chancery  suit  in  that  Court ;  and  in  case  die  eause  has  been 
sent  back  from  this  Court  on  a  mandate,  without  any  thin^  be- 
ing  said  as  to  costs  of  the  Court  below,  k  may  stUl  award  eosts^ 
and  issue  execfution  therefi>r.    Riddle  v.  MandemUe^  6  CranAi 

86. 

» 

17.  In  all  cases  of  reversal,  if  this  Court  direct  the  Court 
below  to  enter  judgment  for  the  plaintiff  in  error,  the  Court 
below   will,    of  course,   enter  the    judgment,  with  lAe   costs. 
of  that  Court.    MKnight  v.  Craig^s  administrators^  6  Cranch^ 
183.  .  . 

78.  Costs  will  be  allowed  upon  the  dismission  of  a  writ  of 
error  for  want  of  jurisdiction,  the  parties  not  appearing  on  re- 
cord to  be  citizens  of  different  States,  the  original  defendant  be* 
ing  also  defendant  in  error.  Winchester  v.  Jackson^  3  Craneh^ 
514.    Contra,  Monialet  v.  Murray,  3  Cranchy  46. 

79.  The  United  States  never  pay  costs  in  any  suit.  United; 
States  V.  Barker^  2  Wheat.  396. 

80.  Each  party  is  Hable  to  the  clerk  of  this  Court  for  the  fees 
due  by  such  party,  and  it  is  immaterial  which  pafty  recoviers 
judgment.     CaldweU  v.  Jatk^onf  7  Cranch,  276. 
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PRACTICE  XV. 

Writ  of  trror  and  appeal.  (A)  On  nhat  a  writ  of  error  may  &e 
iroughtm  (B)  Modtof^fbtainingamfitof  error:  Proceedings 
and  judgment  in  error^    (C)  Appeals 

(A)  On  what  a  writ  of  error  may  he  brought. 

81*  No  writ  of  ema  liet^ander  the  jvdickry  act  of  1789,  c. 
20*  s.  22i..to  tbis  Courti  for  any  trror  pf  fact.  PmhaUoim  v; 
Doane^  S  DaU.  54. 

82*  Where  a  jndgmeot,  though  iofonoal  and  defective,  is  yet 
a  jadgmeot  on  which  an  ezecotion  coald  itsoe,  tht  fo^y  itijurpd 
is  entitled  to  his  writ  of  error.     WUeon  v.  Danid^  3  BalL  401. 

83.  A  writ  of  error  lies  only  from  the^nal  judgment  of  the 
Circuit  Cootf,  under  the  judiciary  act  of  1789,  c  20.  jRuder- 
ford  V.  Fisher,  4  DaU.  23. 

84.  Where  a  point  is  certified  upon  a  dmtipn  of  the  Court 
below,  under  the  judiciary  act  of  1802,  c.  291*  [xxxi.]  this 
Court  will  conrider  that  question  onlyj  but  the  parties  will  not 
be  precluded  from  bringing  a  writ  of  error  upon  the  final  judg- 
ment below,  and  the  whole  cause  will  then  be  before  the  Court. 
Ogle  V.  Lee,  2  Cranch,  33. 

85*.  The  refusal  of  the  Court  bdifsw  to  continue  a  cause  after 
it  is  at  issue,  is  not  matter  upon  which  error  can  be  assigned. 
tVood  V.  Young,  4  Cranchj  237. 

86.  The  refusal  of  the  Court  below  to  grant  a  new  trial  is  not 
matter  for  which  a  writ  of  error  lies.  Henderson  v.  Moortf 
B  Cranch,  11.  Marine  Ins.  Co.  v.  Youngs  5  Crmch,  187. 
Ban  V.  Oratz^  4'Wheat.  213. 

87.  It  is  no  ground  for  a  writ  of  error,  that  the  Court  bebw 
refused  to  reinstate  a  cause  after  a  nonsuit  United  &ates  v. 
Evans,  5  Cranch,  280.     Welch  v.  Mndeville,  7  Cranchy  152. 

88.  The  refus.al  of  the  Court  below  to  allow  a  {rfea  to  be 
amended,  or  a  new  plea  to  be  filed,  or  to  grant  a  new  trial,  or  to 
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QDDtioue  a  caose,  cannot  be  assigned  as  a  cause  of  reversal  oa  » 
vrh  of  error.    Marine  Ins.  Co.  v,  IJodgaon^  6  Crtmch^  206. 

89.  An  applicaUon  to  allow  several  pleas  in  a  writ  of  right,  is 
an  application  to  the  discretion  of  the  Court,  and  is  not  matter 
of  error  if  refused.    IMer  v.  Green^  2  Wheat  306. 

00.  The  time  and  manner  of  filing  pleadings  must  always. be 
left  to  the  discretion  and  established  ^ules  and  practice  in  (be 
Circuit  Courts;    lb, 

91.  No  appeal  or  writ  of  error  lieS  in  a  crimnal  case  from  ibe 
jndgmeot  of  the  Circuit  Court  of  tbe  District  of  ColumUa  lo  diis 
Court.     United  States  v.  Moore,  3  Cranch^  159. 

^.  Nor  has  Ibis  Court  any  jorisdicttoD,  in  a  dvU  or  crimitial 
•tasei  briiught  before  it  upon  a  certificate  of  division  of  opiniaos 
of  the  judges  of  the  Circuit  Court  of  Columbia.  Ro$9  v.  7Hp- 
/«^,  9  Wheat.  600i 

93.  Error  lies  to  this  Coftrt  on  a  general  verdict  ^ven,  snbjecl 
to  the  opinion  of  the  Court,  upon  a  statement  of  facts  on  the  re« 
eord.  Faw  v.  R€fb&deau*s  executor ,  3  Cranchy  174.  Fueseer  v. 
Osdey,  5  Cranehj  34.    Brent  v.  Chapman,  5  Cranch,  358. 

94.  No  writ  of  error  lies  to  a'State  Court,  under  4he  25th  sec- 
tion of  tbe  jediciary  act  of  1789,  c.  20.  unless  there  is  sometbuig 
apparent  on  the  record  bringing  the  case  within  the  jurisdicdcm 
of  the  Court  under  that  section.  Inglee  v.  Coolidge,  2  Wheat 
863.  Miller  v.  Mchols,  4  PHieat.  311. 

^S,  Tlie  report  of  a  judge  of  the  facts  to  fonpd  a  motion  fiur 
a  new  trial*  is  no  part  of  the  record,  where  there  is  a  general 
verdict  without  refef«9ice  to  sueh  facts,  Inglee  v.  Cooli^e^ 
2  t¥heat.  36& 

9d.  But  on  a  writ  of  error  to  a  State  Court,  under  the  ^tb 
section  Of  the  judiciary  act  of  1789,  c.  20.  it  is  not  necessary 
that  the  record  Aonld,  in  ternis,  state  a  misconstruction  of  tbe 
act  of  Congress,  &c.  or  that  it  is  drawn  in  question.  It  is  suffi- 
cient to  give  this  Court  jurisdiction,  that  tbe  record  should  show 
that  an  act  of  Congress  was  sy>plicable  to  the  oase.  Miller  %, 
JVicAofc,  4  fFA«3rf.  311. 

97    It  is  not  error  lor  which  a  decree  may  be  reversed. 
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that  the  Circuit  Coart  omitted  to  make  a  stafenient  of  facts  ac- 
cording to  the  19th  section  of  the  judiciary  act  of  1789.  HiUs  v. 
Ross^  d  DalL  184.  Jennings  v.  The  Peneverancey  S  Doll.  336. 
96.  A  writ  of  error  lies  only  from  b  final  judgment  of  the  Cir- 
cuit Court  Therefore  it  lies  not,  under  the  judiciary  act  of 
1789y  c.  20.  fVom  a  decree  on  a  bill  in  equity  overruling  a  plea, 
and  (Mttering  the  defendant  to  answer  the  bill.  Rutherford  v. 
Fisher,  4  Dall.  22. 

99.  Under  the  judiciary  act  of  1.789,  c.  20.  the  removal  of 
suits  from  the  Circuit  Court  into  this  Court,  roust  be  by  writ  of 
error  in  every  case,  whatever  may  be  the  original  nature  of  the 
suits.     Blaine  v.  Ship  Charles  Carter,  4  DalL  22. 

But  this  is  now  altered  by  statute  of  the  3d  of  March,  1803, 'c» 
353.  [xciii.}  in  equity  and  admiralty  causes. 

(B)  Mode  of  obtaining  a  writ  of  error:  Proceedings  and  jxidg*- 

ment  in  trrorm 

100.  On  a  writ  of  error,  brought  under  the  22d  section  of  the 
judiciary  act  of  1789,  c.  ^0.  the  original  writ  of  error  awarded, 
and  the  original  citation  subscribed  by  the  judge  allowing  the 
writ,  must  be  returned  to  this  Court.  Wihon  v.  Daniel^  3  DaiL 
401. 

101.  A  citation  must  be  served  and  accompany  a  writ  of 
error  under  the  22A  sectioD  of  the  judiciary  act  of  1789,  c  30, 
otherwise  the  writ  will  be  qoasfaed.  Uw/d  v.  Alexander^ 
i  Cranch,  365.     Bailiff  y.  Tipping,  2  Cranch,  406. 

102.  If  the  defendant  below  intermarries  after  the  judgment 
tmd  before  service  of  the  writ  of  error,  the  Service  of  the  citation 
should  be  on  her  hiisband.  Fairfaxes  executor  v.  Faitfiix, 
S  Cranch,  19.  ' 

103.  If  a  writ  of  error  be  served  after  the  return  day,  the  ser* 
vice  IS  void ;  but  if  served  while  in  force,  a  return  afterwards  is 
good.     Woodw  hide,  4  Craneh,  180. 

104.  The  service  of  a  writ  of  error  is  the  lodging  a  copy 
(hereof  for  the  adverse  piorty,  in  the  office  of  the  clerk  of  the 
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Court,  where  the  judgmeDt  was  rendered  by  the  judiciarjr  act  of 
1789,  c.  20.  s.  23.     Wood  v.  lAde,  4  Cranch,  ISft. 

105.  The  return  of  a  copy  of  the  record  under  the  seal  of  the 
Court,  certified  by  the  clerk,  and  annexed  to  a  writ  of  error,  is 
m  sufficient  return  to  th^  writ  of  ^rror.  Martin  v.  Mtmtery 
1  Wheat.  305. 

106.  It  need  not  appear  that  the  judge  who  granted  the  writ 
of  error  did,  upon  issuing  the  citation,  take  a  bond,  as /^quired 
by  the  22d  section  of  the  judiciary  act  of  1 789,  c.  20» ;  the  pro* 
vision  is  merely  directory,  and  the  presumption  of  law  is^  that 
it  is  complied  with,  unless  the  contrary  appears*  S«  C*  1  Wheat 
304. 

107.  A  writ  of  error  must  bear  teste  of  the  term  next  preceding 
.that  to  which  it  is  returnable;  and  a  term  must  not  intetvene  be- 
tween  the  teste  and  the  return.     Hamilton  v,  Moore^  3  DalL  371« 

.  108.  A  writ  of  error  issued  in  September,  may  bear  teste  of 
the  preceding  February  term  of  this  Court,  and  may  be  retarna* 
ble  to  the  next  February  term,  notwithstanding  the  intervention 
of  the  August  term.    Blatkwell  v*  Paite^i,  7  Crunch^  ^IH. 

109.  This  Court  will  not  quash  a  habere.  Jkc.  postemonemf  to 
enforce  a  decree  issu^  by  the  Court  below,  pending  the  writ  of 
error,  if  the  writ  of  error  be  not  a  sugttraedeas.  Waiten  v.  Wil^ 
limmsj  7  Cranch,  278.    But  see  S.  C.  7  Cranch^  602. 

110*  A  writ  of  eriior  is  a  nnllity  if  not  returned  to  the  term  of 
the  Court  to  which  it  is  caturnable.  Blair  v.  Mlier^  4  Dalit 
21. 

111.  It  is  not  necessary  that  the  transcript  of  the  record  should 
contain  the  names  of  the  jurors  who  tried  the  cause.  Owens  v. 
Hannay^  9  Crunch^  180. 

112.  A  certiorari  will  be  awarded  by  this  Courts  upon  a  sug- 
gestion that  a  citation  has  been  served  and  not  returned.  Field 
V.  Mlton^  3  Cranch^  514. 

113.  Writs  of  error  to  remove  cautes  from  inferior  Courts  i» 
tbis  Court,  under  the  judiciary  aet  of  1789,  c.  20.  can  rtgolariy 
k^tie  only  from  the  clerk's  office  of  that  Court.  West  v.  Bam€»f 
2DalL^l. 
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Bttt  ibis  is  now  altered  by  the  act  of  the  dth  of  May,  HK,  e* 
137.  [xuvi.]  8*  d*  allowiog  such  writs  to  issue  from  the  Circuit 
Courts* 

114.  Upon  a  writ  of  error  in  an  Adniirahy  suit  under  the  judi* 
ctary  act  of  1789,  c*  20«  this  Court  is  not  bound  by  the  conunoa 
law  doctrine  as  to  writs  of  error,  but  may  reverse  or  affirm  tbe 
decree  in  whole  <or  in  part ;  and  may,  in  its  discretion,  apportion 
the  costs  of  the  Circuit  Court,  and  order  the  parties  to  pay  tiieir 
own  costs  in  this  Court.     Penhallow  v.  Doane^  3  DalL  54« 

115.  The  rule  to  dismiss  a  writ  of  error  for  not  filing  tbe  re^ 
cord  within  the  first  six  days  of  the  term,  does  not  apply  to  cases 
where  the  record  is  filed  before  the  motion  is  made  to  dismiss* 
Bix^ham  v.  Morris^  7  Cranch^  99. 

116.  If  causes  of  Admiral^  and  Maritime  jurisdiction  are  re* 
moved  into  this  Court  by  writ  of  error,  under  the  judiciary  act 
of  1789,  c.  30.  accompanied  with  a  state  of  facts  pursuant  to 
the  19th  seetioo  of  that  act,  (since  repealed,)  but  without  the 
cftidcnce^  it  is  well ;  and  the  statement  is  conclusive  as  to  all  the 
facts  which  it  contains.     Wiicart  v.  Dauchy^  SDalL  321. 

117.  if  such  causes  are  removed  with  a  statement  of  tbe  facts, 
and  aho  with  the  evidence,  still  the  statement  is  conclusive  as  to 
all  the  facts  contained  in  ||^    lb. 

118.  Where  this  Court  reverses  a  judgment  because  a  Court 
of  common  law  has  not  jurisdiction  of  tbe  cause,  it  will  not  award 
%  nenirefactoi  de  novo.    Bingham  v^  Cabot f  3  Da A.^  19. 

(C)  Appeal. 

119.  Since  tie  act  of  the  3d  of  March,  1803,  c.  353.  [xciiL] 
causes  of  Admiralty  and  Maritime  jurisdiption  cannot  be  removed 
from  the  Cireuit  Court  to  this  Court  on  a  wrii  oferror^  but  only 
by  an  a^^peal ;  but  die  removal  must  be  under  the  same  rules,  and 
regulations,  and  restry:tion^^  as  writs  of  errpr  under  the  judiciary 
act  of  the  S4tfa  of  September,  1789,  c.  20.  unless  where  the  ap- 
peal b  prayed  at  the  same  term  in  which  the  decree  is  pronooik- 
ced,  when  a  citation  becomes  unnecessary.  The  San  Pubjd^ 
2  fVheai.  132. 
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.    120.  No  appeal  lies  from  an  interlocuiory  decree  dissolving 
an  iDJUDctioiL     Young  v.  Onindy,  6  Cranchy  51. 
.  I2L  A  decree  for  the  sale  of  mortgaged  property,  upon  a 
bill  to  foreclose,  is  a^na/ decree,  from  which  an  appeal  lies  to  the 
Supreme  Court.    Ray  v.  Law^  3  Cranch^  179. 

122.  In  this  Court,  on  an  appeal  by  the  claimant  from*  the 
Circuit  Court  on  a  libel  for  salvage,  the  Court  vi^ill  not  award  a 
greater  salvage,  unless  the  salvors  have  also  appealed.  M^JJo-^ 
nough  fy  Dannery  v.  The  Mary  Ford,  3  DalL  188. 

PRACTICE  XVI. 

Heanng  and  rehearing, 

123.  If  no  counsel  appear  on  either  side  when  the*  cause  is 
calM»  the  writ  of  error  will  be  dismissed.    Radford  v.  Craig^ 

6  CrCMck,  289. 

124.  This  Court  will  not  compel  a  cause  to  be  heard,  unless 
the  citation  has  been  served  thirty  days  before  the  first  day  of 
the  term.     Welsh  v»  MandevUle,  5  Crunch,  32L 

125.  Unless  statemenu  of  the  case  are  furnished  to  this  Court, 
pursuant  to  their  rules,  the  causes  will  be  either  dismissed  or  con^ 
tinned*    Peyton  v.  Brooke,  3  Crunch,  92. 

126.  If  the  appellant's  counsel  neglect  to  furnish  this  Court 
with  a  statement  of  the  points  pursuant  to  the  rule  of  the  Courts 
the  appeal  will  be  dismissed.     TAe  Catharine  v.  United  States^ 

7  Cranch,  99. 

127.  This  Court  will,  in  its  discretion,  continue  a  cause  on 
account  of  the  death  of  counsel.  Hunter  v.  FairfacoU  devieee, 
3  Ddl.  306. 

128.  This  Court  will  not  rehear  ^  cause  after  the  term  in 

■ 

which  it  is  decided.    Anon,  7  Cranch,  1. 

129.  This  Court  will  not  hear  more  than  two  counsel  on  one 
side,  whatever  may  be  the  number  of  points  in  a  cause,    lb. 

130.  This  rule  has  been  dispensed  with  in  a  cause  of  great 
public  importance,  where  the  sovereign  rights  of  the  United 

39 
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States  and  a  State  were  involved,  and  the  Crovernment  of  the 
United  States  had  directed  the  Attorney  General  to  appear  for 
one  or  the  parties.  J^CuUoch  v.  State  of  Maryland^  4  Wheats 
316.  322.    Note  a. 

PRACTICE  XVII. 

Mandamus  and  Prohibition* 

131.  Where  the  District  Judge  acts  in  a  judicial  capacity,  as 
in  deciding  upon  the  propriety  of  issuing  a  warrant,  this  Court 
will  not  grant  a  mandamus  to  compel  lum  to  decide  according  to 
the  dictates  of  any  judgment  but  his  own.  United  States  v. 
Lawrence^  3  Dall.  42. 

132.  It  seemsy  that  a  mandamus^  in  the  nature  of  b  procedendOf 
is  the  proper  remedy,  where  the  Court  below  orders  a  final  stay 
of  proceedings  upon  suggestion  of  the  Attorney  of  the  United 
States,  in  a  case  in  which  the  United  States  are  not  a  party. 
lAvingston  v.  Dorgenoisj  7  Cranchj  577. 

133.  This  Court  will  issue  a  prohibition  to  the  District  Court,, 
where  it  is  proceeding  in  an  Admiralty  suit,  of  which  it  has  no 
jurisdiction ;  as  in  case  of  .a  prize  lawfully  captured  by  a  belli* 
gerent  on  the  high  seas.     United  States  ▼.  Peters^  SDalL  121. 

Et  vide  AOMIRALTT   III. 

Chancert  VII. 

Courts  of  the  Uhitxd  Svates. 

Ejectment. 

Local  Law. 

Marshal. 

Pleading.  - 

Prize  X. 

Writ  oe  Riohy. 
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PRIZE. 

L  Jurisdiction  of  the  Prize  Court* 
11.  Authority  to  capture^  and  exemptionfrom  capture. 
UK  Questions  of,  proprietary  interest^  and  freight, 
IV.  Domieil  and  national  character. 
V.  Habilittf  to  capture  for  navigating  under  the  enemyU 

license. 
YI.  Conirabandy  blockade^  and  resistance  of  visitation  and 

-search. 
VIL  TVade  with  the  enemy  j  and  breach  of  municipal  law. 
Vlllf  Ransoms^  recapture^  and  salvage. . 
IX.  Treaty  tf  peace. 
X.  Practice  of  the  Prize  Courts    . 

PRIZE  L 

Jurisdiction  of  the  Prize  Court. 

1.  Every  District  Court  in  the  United  States  possesses  all  th^ 
powers  of  a  Court  of  Admiralty,  whether  considered  as  an  In- 
stance or  a  Prize  Court.  Glass  et  al.  v.  The  Betsey,  3  Dall.  6.  16. 
PenhaUou)  v.  Doane,  3  Dall.  97. 

2.  By  the  law  of  nations,  the  trial  of  prises  taken  on  the  high 
seas,  without  the  territorial  limits  and  jurisdiction  of  a  neutral 
State,  and  brought  within  the  jurisdiction  of  the  belligerent 
power,  for  legal  adjudication,  by  vessels  of  war  belonging  to 
the  sovereignty  of  such  power,  acting  under  the  same ;  and  of 
all  questions  incidental  thereto ;  belongs  to  the  Courts  of  such 
power,  and  to  no  other  tribunals  whatsoever.  The  United  States 
T.  Peters,  3  Dail.  121.  129. 

3.  The  commander  of  a  French  privateer,  called  ^The  Citizen 
t,  having  captured  as  prize  on  the  high  seas,  the  sloop  Bet- 
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sey,  sent  the  vessel  into  the  port  of  Baltimore,  (the  ITnited  States 
being  then  neutral ;)  and  upon  her  arrival  there,  the  owners  of 
the  sloop  and  cargo  filed  a  libel  in  the  District  Court  of  Mary- 
land, claiming  restitution,  because  the  vessel  belonged  to  subjects 
of  Sweden,  a  neutral  power,  and  the  cargo  was  owned  jointly 
by  Swedes  and  by  citizens  of  the  United  States.  Jfe/d,  thut  the 
District  Court  of  Maryland  had  jurisdiction  competent  to  in* 
quire,  and  to  decide,  whether  in  such  case,  restitution  ought  to 
be  made  to  the  claimants,  or  either  of  them,  in  whole  or  in  part ; 
that  is,  whether  such  restitution  could  be  made  consistently  with 
the  Kw  of  nations,  and  the  treaties  and  laws  of  the  UnitM  States. 
Glass  et  ah  v.  The  Betsey,  3  DalL  6.  16. 

4.  The  only  point  settled  in  the  above  case  of  Glass  v.  2Tie 
Betsey^  (3  DalL  6.)  was  that  the  Courts  of  the  neutral  country 
have  jurisdiction  of  captures  made  in  violation  of  its  neutrality  ; 
and  the  case  was  sent  back  with  a  view  that  the  District  Court 
should  exercise  jurisdiction,  subject,  however,  to  the  law  of  na- 
lions  on  that  subject,  as  tbe^ule  to  govern  its  decision.  Vlnvin^ 

.    ctWe,  1  Wheat.  251. 

5.  No  foreign  power  can  of  right  institute,  or  erect,  any 
Court  of  judicature  of  any  kind,  within  (he  jurisdiction  of  the 
United  States,  but  such  only  as  may  be  warranted  by,  and  be 
in  pursuance  of,  treaties ;  the  Admiralty  jurisdiction  'Which  had 
been  exercised  in  the  United  States  by  the  consuls  of  France,  in 

*    the  beginning  of  the  war  of  1793,  not  being  so  warranted,  was 
not  of  riglit     Glass  v.  The  Betsey,  3  Dall.  6. 16. 

6.  The  District  Courts  of  the  United  States  have  no  juris- 
diction on  a  libel  for  damages  for  the  capture  of  a  vessel,  as 
prize,  by  the  commissioned  cruiser  of  a  belligerent  power;  al* 
though  the  captured  vessel  is  alleged  to  belong  to  citizens  of  the 
United  States,  and  although  the  capturing  vessel  and  her  com- 
mander be  found  and  proceeded  against  within  the  jurisdiction 
of  the  Court ;  the  captured  vessel  having  been  carried  infra 
prcRsidia  of  the  captors.  !Z%e  United  States  v,  Peters^  3  Dolt 
121. 

7.  The  capture  of  a  vessel  from  a  belligerent  power,  by  a 
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dtizen  of  th^  United  States^  (when  neutral,)  under  a  commission 
from  another  belligerent  pow^r,  (though  the  captor  sets  up  an 
act  of  expatriation,  not  carried  into  effed  by  a  departure  from 
the  United  States,  with  an  intention  to  settle  permanendy  in 
another  country,)  is  an  unlawful  capture,  and  the  Courts  of  the 
United  States  will  decree  restitution*  Talbot  v.  Jan$07i^  ^^DalL 
13a  153.  164.  ^ 

8.  A  capture,  by  a  citisen  of  a  neutral  State,  who  sets  up  an 
accof^patriation  to  justify  it,  i^  unlawful,  where  the  removal 
from  his  own  country  was  by  sailing,  cum  dolo  et  culpa^  in  the 
capacity  of  a  crOiser  against  friendly  powers.    lb. 

9.  QttCEre,  Whether  a  citizen  of  the  United  States,  expatria* 
ting  himself  according  to  the  law  of  a  particular  State  of  the 
Union,  of  which  he  is  alsb  a  citizen,  can  be  considered  as  having 
lost  the  character  of  a  eitizea  of  the  United  States,  so  as  to  be 
aotboHzed  to  capture.under  a  foreign  commission  the  property 
of  powers  in  amity  with  the  United  States  i  lb, 

10.  A  capture  by  a  vessel  built,  owned,  and  fitted  out  as  a 
vessel  of  war  in  a  neutral  country,  is  unlawful ;  and  restitution 
of  the  property  captured  will  be  decreed  by  the  Courts  of  the 
neutral  country,    lb. 

11.  Every  illegal  act  committed  on  the  high  seas,  does  not 
amount' to  piracy.  A  capture,  although  not  piratical,  may  be 
illegal,  and  of  such  a  nature  as  to  induce  the  Court  to  award  re- 
stitution,    lb. 

12.  A  capture  made  by  a  lawfully  commissioned  belligerent 
cruiser,  through  the  medium  and  instrumentality  of  a  neutral, 
who  had  no  right  to  cruise,  is  unlawful,  and  the  property  cap« 
tured  will  be  restored  by  the  neutral  State,  being  brought  within 
its  jurisdiction,     lb, 

13.  The  exemption  from  inquiry,  by  neutral  Courts,  into  bel- 
ligerent captures  on  the  high  seas,  only  belongs  to  a  belligerent 
vessel  of  war,  lawfully  commisMntd^  and  if  a.  vessel  claims  that 
exemption,  it  is  the  duty  of  the  Court,  upon  application,  to  make 
jnqntry,  whether  she  is  the  vessel  she  pretends  to  be,     lb. 

14.  If,  upon  such  inquiry,  it  appears,  that  the  vessel  pretend- 
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log  to  be  a  lawftj  cruisery  is  really  not  siicb,  Imt  ttsef  acdouva* 
ble  commission  for  the  purpose  of  plunder,  she  is  to  be  consider* 
ed  by  the  law  of  nationSi  so  far  at. least  as  the  title  of  property 
or  right  of  possession  is  concerned,  in  the  same  light  as  having 
no  commission  at  all.  Talbot  v.  Jansouj  3  DaU*  133w  153. 164. 
15.^  Prima  fade^  all  piracies  and  trespasses  committed  against 
the  general  law  of  jmtions,  are  inqQ|rable,  and  may  be  proceed* 
ed  agi^inst,  in  any  nation  where  np  special  esLemption  can  be 
maintained)  either  by  the  general  law  of  natio^iSy  or  by  some 
treaty  which  forbids  or  restrams  it.  Per  Ibsbbll,  J.  l^aU^t 
V*  Janson^  3  DaU.  160. 

16.  Where  a  vessel  belonging  to  one  belUger^t  was  captured 
by  another  belligerent^  and  being  abandoned  on  the  high  seas  bj 
the  captorS)  to  avoid  the  necessity  of  weakening  dier  force  by 
manning  the  prize,  was  found  and  taken  possession  of  by  citizens 
of  the  United  States,  (then  neutral,)  brought  into  a  port  of  this 
country,  and  libelled  in  the  IKstrict  Court  for  salvage ;  Hddt 
that  the  District  Court  hadjurisdiction  upon  the  subject  of  sal- 
vage,  and,  consequently,  a  power  of  determining  to  whom  the  reF- 
sidue  of  the  property,  after  payment  of  salvage,  ought  to  be  de- 

'  livered.    JtfDonough  fy  Dannery  \.  The  Mary  Fard^  3  JDo^. 
18S.  1S8.  ^    ' 

17.  In  the  above  case,  the  captors  acquired,  immediately  on 
the  capture,  such  a  right  as  no  neutral  nAtion  could  justly  im- 
pugn or  destroy ;  and  it  could  not  be  said  by  the  Court,  that 
the  abandonment  of  the  captured  vessel  revived  the  interest  of 
the  original  proprietors.    lb. 

18*  In  the  same  case,  one  third  the  value  of  the  proper^' was 
decreed  to  the  neutral  salvors,  and  the  residue  lestored  to  the 
captors.  Dvhitatury  Whether  on  account  of  the  abandonoientbjr 
the  captors,  the  whole  property,  or  a  greater  salys^,  ought  not 
to  have  been,  decreed  to  the  neutral  salvors*  But  as  they  bad 
not  appealed  froni  the  decision  of  the  inferior  Court,  this  Court 
hdd^  that  it  could  not  take  notice  of  their  interest  in  the  cause. 

19.  The  District  .Courts  .of  the  United  St9|€s  have  jurisdictioa 
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mer  captiires  nmde  by  tbfeign  vesseh  of  war,  of  the  property  of 
other  nations,  with  whom  ^e  United  States  are  at  peace,  where 
sntb  vessels  are  equipped  in  this  country  in  breach  of  our  nett« 
trality.  Talbot  v.  Janton^  3  DaU.  133.  Moodie  v.  The  Betsy 
Cathcari,  Id.  288.  Note. 

20.  Where  the  vessel  wliich  captured  die  priie  in  question  bad 
been  built  in  the  United  States,  (then  neutrtil,)  with  the  express 
view  of  being"  emjdoyed  as  a  privateer,  in  case  the  then  ousting 
differences  between  Gi«at  Britain  and  the  United  States  should 
terminate  in  war ;  jome  of  her  equipments  were  calculated  for 
war,  though  frequently  used  by  merchant  ships ;  she  was  subse- 
quently soM  to  a  citsien  of  one  of  the  belligerent  powers,  and  by 
him  carried  to  a  port  of  his  own  country,  where  she  was  com- 
pletely armed,  equipped,  and  furnished  with  a  commission ;  and 
she  afterwards  sailed  on  a  cruise,  and  captured  the  prize.  Hdd, 
that  this  was  not  an  illegal  outfit  in  the  Unite(|  Stales,  so  as  to 
invalidate  the  capture,  and  give  dieir  Courts  jurisdiction  to  re- 
store to  the  original  owner  the  captured  property.  Moodie  v* 
TheAlJred,9Bifa.9m. 

2k.  A  mere  replacement  of  the  former  force  of  a  French  pri- 
vateer in  a  port  of  xhe  United  States,  under  the  protection  of  the 
19th  article  of  the  French  treaty  of  1778,  is  not  such  an  outfit 
and  equipment  as  will  invalidate  the  captures  made  by  her,  and 
give  the  Courts  of  this  country  jurisdiction  to  restore  the  cap- 
tured property  to  the  original  owner.  Moodie  v.  The  Phahe 
dJftn,  3  DoB.  319. 

28L-  A  vessel  and  cargo  belonging  to  citizens  of  the  United 
States,  (Chen  neutral,)  were  captured  as  prize  by  a  cruiser  belong- 
ing to  one  of  the  belligerent  powers,  on  the  high  seas,  ailB  run 
on  shore  within  the  territ6ry  of  the  United  States  by  the  prize 
master,  to  avoid  recapture  by  the  other  belligerent,  and  aban- 
doned hy  the  prize  crew;  the  vessel  and  cargo  were  then  attached 
by  the  original  owner,  and  an  agreement  was  entered  into  be- 
tween the  parties,  that  they  should  be  sold,  and  the  proceeds 
paid  into  the  District  Court,  to  abide  the  issue  of  a  suit  commen- 
oed  by  the  owner  against  the  captors  fi>r  damages :  Hdd^  that 
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ihey  were  responsible  for  the  TuU  value  ct  tbe  praperty  mjared  or 
destroyed,  and  that  Whatever  tnighc  origioaliy  liavebeen  the  ir- 
regularity in  attaching  the  captured  vessei  and  cargo,  it  xoaa 
obviated  by  the  agreement  of  the  captarsj  that  the  prize  should  he 
ioldy  and  thai  the  proceeds  of  the  sale  shotdd  abide  the  issue  of  At 
sua.    Del  Col  V.  Arnold,  3  DdL  333. 

23.  The  possession  of  the  captors  in.  a  neutral  port,  is  tbe 
possession  of  their  sovereign,  and  gives  jurisdictioii  to  his  Courts. 
Hudson  V.  Guestier,  4t  Cranek,  2&3. 

24.  Ifthe  jpossession  of  the  captors  be  lost  by  re^capture,  e»» 
cape,  or  voluntary  discbarge,  the  Courts  of  their  sovereign  lose 
the  jurisdiction  which  they  had  acquired  ky  the  seiture.    lb. 

25.  The  practice  of  condemning  prisfies  while  lying  in  neutFid 
ports,  or  those  of  an  ally,  is  legal*  Hudson  v.  Guestier^ 
4  Gcanci,  295.  298. 

26.  A  public  vessel  of  war,- belonging  to  a  foreign  sovereign 
at  peace  with  the  United  States,  couiiiig  into  o^r  ports,  and  de- 
meaning  herself  in  a  friendly  manner,  is  exempt  frotn  the  juris* 
diction  of  the  Courts  of  the  country.  The  Exchange  v*  MFad- 
den  et  al,  7  Cranehj  116.  ids. 

27.  If  there  be  no  prohibition,  the  parts  of  a  friendly  nation 
are  considered  as  open  to  the  public  ships  of  all  other  nations 
with  whom  it  is  at  jpeace,  and  Aey  enter  such  popts».and  remain 
in  them,  under  the  protection  of  the  government  of  the  place. 
R.  r  . 

28.  Whether  tbe  public  ships  of  war  of  one  nation  enter  the 
ports  of  another  friendly  nation,  under  the  license  implied  by  the 
absence  of  any  prohibition,  or  under  an  express  ^lipahition  t^ 
treaty,  they  are  equally  exempt  from  tbe  local  juriscKetion.    lb. 

29.  QiAO^re,  Whether  a  primte  vessel  availing  herself:  of  sm 
asylum  provided  by  treaty,  and  not  attempting  to  trade,  would 
become  amenable  to  the  local  jurisdiction,  unless  she  committed 
some  act  forfeiting  the  protection  claimed  under  the  treaty  i  i&. 

30.  Where  private  vessels  of  one  nation  enter  ihe  ports  of  ano' 
ther,  under  a  general  implied  permission  only,  they  are  not  ex- 
empt from  the  local  jorndiction.    lb. 
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3iV  TfbA'  sovereign  ot  tlie  plttce  is  cat)abl^  ot  desifoyittg'  tti^ 
UDpHcation,  under  which  natiohal  ships  of'  wdif  entering  the  pbH 
tf  a  firiendiy  power  op^n  for  their  reception,  Hre  consid^ed  as 

www    '  •  f 

tempted'  by  the  eohseot  of  that  power  from  its  jorisdictibh.  The 
Exchange  v.  M^Fadden  et  ah  7  Cranch,  116. 135. 

33L  The  local' sovereign  may  claim  and  exercise  jarisdidtion 
ovi^r  the  public  8li!|)s  of  w^r  of  another  nation  entering  his  ports' 
under  a(n  implied  permission,  either  by  employing  force,  or  by 
snbjedting  such  vessels  to  the  ordinary  tHbunals.     lb. 

33.'  But'  until  such  powl&r  be  expressly  exerted,  those  general 
ph) Vision^  wfai^h  are  descriptive  of  the  ordinary  jurisdiction  of 
the  jtrdicial' tribunals,  and  give  an  individual  whose  property  has 
been  wrested  firdm  him,  a  right  to  claim  that  property  in  the. 
Comrts  of  the  codotry  where  it  isTound,  ought  not  to  be  so  con- 
strued a^  tc^'giVe'them  jurisdiction  in  a  case  in  which  the  sove- 
reign po^el^  bad  impliedly  consented  to  waive  its  jurisdiction. 

jy, 

34.  The  sMtence  of  a  competent'  Court,  proceeding  in  rem^ 
inconclusive  with  respect  to  the  thing  itself,  and  operates  as  an 
absolute'chaQgeoftbe^roperiy.  WtUiatns  \,  Armrayd^  7  Cranch^ 
423.432. 

2&.  By  the  s^ntefice  of  a  competent  Court,  proceedings  rem^ 
the  right  of  th^  former  owner  of  the  thing  is  lost,  and  a  com- 
plete' tit)!^' given  to  the  person  who  claims  under  the  decree,    lb. 

Sis.  N'o  tribunal  of  co-ordinate  jurisdiction  can  examine  the 
sebten(^e'of  another  competent  Court  proceeding  in  rem^  or  in<* 
quire  whether  it  be  conformable  to  public  or  municipal  law.    Ib» 

37.  A  sale  of  captured  property,  made  under  the  direction  of 
the  governor  of  a  place  belonging  to  an  allied  power,  on  the 
af^plicatioD  of  the  captor,  before  a«|p[iidIcation,  is  confirmed  by 
a  ^subsequent  condemnation  in  the  Churts  of  the  captor^s  coun- 
try.   Ib\ 

38.  A  sentence  of  condemnation,  in  a  French  Prize  Court,  of 
property  belonging  to  a  citizen  of  the  United  States,  under  the 
Milan  decree  of  the  17tb  of  December,  1807,  which  had  been 
declai:ed  by  the  United  States  to  be  contrary  to  the  law  of  aa- 
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tkons  and  their  neutral  rights,  binds  the  property  on  which  il 
acts.     Waiiams  v.  Armroyd,  7  ^Cranch,  423. 432. 

39.  Had  the  legislative  declaration  of  the  illegality  and  in- 
justice of  the  Milan  decree  been  accompanied  with  a  provision 
that  all  sentences  pronounced  nnder  it  should  be  considered  at 
void,  and  incapable  of  changipg.  the  property  they  professed  to 
condemn,  the  Courts  of  this  country  would  have  recognised  the 
tkle  of  the  original  owner,  and  decreed  restitution  to  him.    R. 

40.  The  general  rule  as  to,  the  prize  jurisdiction,  is»  that  the 
trial  of  captures  made  on  the  high  seas,yure  beUi,  by  a  duly  com- 
missioned vessel  of  waf,  whether  from  an  enemy  or  a  nentraly 
belongs  exclusively  to  the  Courts  of  that  nation  to  which  the 
captor  belongs.     The  JUertOj  9  Cranch,  359.  364. 

41.  But  to  this  rule  there  are  exceptions  as  firmly  established 
as  the  rule  itself.  If  the  capture  be  made  within  the  territorial 
limits  of  a  neutral  country,  into  which  the  prize  is  brought,  or 
by  a  privateer  which  has  been  illegally  equipped  in  such  neutral 
4:ountry.,  the. prize  Courts  of  such  neutral  country  not  only  pos- 
sess the  power,  but  it  is  their  duty  to  restore  the  property  so  ille* 
gaily  captured  to  the  owner.  lb.  364.  Tdbot  v.  Jaman, 
3  Doll.  133.     Id.  288,  note. 

42.  A  neutral  nation  may,  if  so  disposed,  without  a  breach  of 
its  neutral .  character,  grant  permission  to  both  belligerents  to 
equip  their  vessels  of  war  within  its  territory.  But  without  such 
permission,  the  subjects  of  the  belligerent  powers  have  no  right 
10  equip  vessels,  or  to  increase  or  augment  their  f9rce|  either 
with  arms  or  with  men,  within  the  territory  of  the  neutral  nation. 
The  Alerta,  9  Craneh^  365. 

43.  All  captures  made  by  means  of  such  equipments  of  ves- 
sels, or  augmentation  of  their  force  within  the  neutral  territory, 
are  illegal  in  respect  to  the  neutral  nation,  and  it  is  competent 
for  its  Courts  to  punish  the  offenders,  and,  in  case  the  prizes 
taken  by  them  are  brought  infra  prcpsidia^  to  order  them  to  be 
restored.    16. 

44.  Even  if  diere  were  any  doubt  as  to  the  rule  of  the  law  of 
nations  on  the  subject,  the  illegality  of  equipping  %  foreign  ves- 
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sel  of  war  within  the  territory  of  the  tlnited  States,  is  declared 
by  the  act  of  June  5th,  1794,  c.  226.  [l.]  and  the  power  and  duty 
Che  property  Courts  of  the  United  States;  to  restore  the  prizes 
made  in  violation  of  that  act,  is  clearly  recognized.  jHle  Akr^ 
ta,  9  Cranch,'  365.  ' 

45.  To  constitute  an  illegal  equipment  or  augmentation  of  the 
force  of  a  vessel  Within  the  territory  of  the  United  States,  it  is 
imbaterial  whether  the  persons  enlisted  are  native  citizens  or 
foreigners  domiciled  within  the  United  States.    lb. 

46.  Neither  the  law  of  nations,  nor  the  act  of  Congress,  re- 
cognizes any  distinotidn  in  this  respect,  except  as  to  sobjects  of 
the  State  ita  whose  service  they  are  so  enlisted,  being  irunsimily 
within  the  tlnited  States.    i&. 

47.  To  constitute,  in  law,  a  seizure  as  prize,  some  act  should 
be  done  indicative  of  an  intention  to  seize  and  to  detain  as  prize, 
•and  it  is  sufficient  if  such  intention  is  fairly  to  be  inferred  from 
the  conduct  of  th^  captor.     The  Orotius^  9  Cranchj  368.  370. 

48.  Patting  k  prize  master  on  board,  with  instructions  to 
proceed  in  the  8hip,jeind  on  his  arrival  to  report  himself  to  Uie 
agent  of  the  privateer,  but  not  to  interfere  in  the  navigation  Of 
the  vessel,  and  to  represent  himself  as  a  passenger  in  order  to 
deceive  the  enemy,  constitutes  a  valid  capture  as  prize.    R. 

,  491  During  the  late  war  between  th^  United  States  and  Great 
Britain,  a  French  privateer  duly  commissioned,  was  captured  by 
a  British  cruiser,  aflerwands  recaptured  by  a  privateer  of  the 
United  States ;  again  captured  by  a  squadron  of  British  frigates, 
and  recaptured  by  another  United  States'  privateer,  and  brought 
into  a  port  of  the  United  States  for  adjudication.  Restitution, 
on  payment  of  salvage,  was  claimed  by  the  French  consul.  A 
claim  was  also  interposed  by  citizens  of  the  United  States,  who 
alleged^  ifaat  their  property  had  been  unlawfully  taken  by  the 
French  vessel,  before  her  first  capture,  on  the  high  seas,  and 
prayed  an  indemnification  from  the  proceeds.  Restitution  to 
die  original  French  owner  was  decreed ;  and  it  was  AeU,  that 
the  Courts  of  this  Country  have  no  jurisdiction  to  redress  any 
supposed  torts  committed  on  the  high  seas  upon  the  property  of 


wr  citizens,  by  a  qrujaer  regularly  connptsftioDed, by  a  foraga 
and  friendly  power,  except  when  such  croiser  has  been  fitted  out 
in  violation  of  our  neutrality.    Vlrmndble^  1  Wheat:  23Q. 

£0.  The  government,  of  the  United  States  having  recognise^ 
the  existence  of  a  civil  war  between  Spain  and  her  colqni^^,  ba> 
rejnaining,  neutral,  the  Courts  of  t^e  Union  are  bound  to  copsi- 
der  as  lawful  those  acts  which  war  authorixes,  and  which  |be  new 
governments  in  South  America  may  direct  against  their  epemy. 
The  Divina  Pastora.  4  Wheat.  £2.  6^. 

51.  Unless  the  neutral  rigbu  of  the  United  States  (as  ascer- 
tained by  the  law  of  nations,  (he  acti  of  Congress,  and  treaties) 
are  violated  by  the  cruisers  sailing  nnder  commissions  from  those 
governments,  captures  by  them  are  to  be  regarded  by  us^s  6tfajer 
captures,  Jure  belli,  are  regarded  ^  the  legality  of  which  cannot 
be  determined  id  the  Courts  of  a  neutral  country,    ib.     .   ^ 

52.  Where  restitution  of  captured  property  is  claimed,  ppoq 
.  the  ground  tl^at  the  force  of  the  crpiser  making  the  capture  has 

been  augmented  within  the  United  States,  by  enlisting  sfen,  the 
burthen  of  proving  such  enlistment  is  thrown  upop  the  claimant ; 
and  that  fact  being  proved  by  hipv  it  is  incumbef)^  upon  fh^ 
captors  to  show,  by  proof,  that  the  persons  so  enlisted  were  ^i|b- 
jects  or  citizens  of  the  prince  or  sta|e  under  whose  flag  the  crui« 
ser  sails,  irarmenily  within  tl|e  United  States,  in  order  to  bring 
the  case  within  the  proviso  of  the  2d  section  of  the  act  of  June 
5th,  1794;  c.  226.  [L.]"&^nd  of  the  act  of  the  20tli  6f  Apcil)  1318, 
C.83.     TAe  jB«<rrf/a,  4  fFAea^.  298.  306. 

53.  The  righ^  of  adjudicating  on  all  captures  and  questions 
of  prise  belongs  exclusively  to  the  Courts  of  the  captor^s  country  ; 
but,  it  is  an  exception  to  this  general  rule,  thai  where  the  cap- 
tured ves^l  is  brought,  or  voluntarily  comes,  infra proRsidia^  of  ^ 
neutral  power,  that  power  has  a  r^ht  to.  inquire  whether  its  own 
neutrality  has  been  violated  by  the  cruiser  which  made  the  cap- 
ture ;  and^  if  such  violation  has  been  committed,  is  in  duty  bound 
to  restore  to  the  original  ov^ner  property  captured  by  c^uis^rs. 
illegally  equipped  in  its  ports.    lb. 

54.  No  part  of  the  act  of  the  5th  of  June,  1794.  c.226.  [l.]  ^ 
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nqpeakd  by  the  ad  of  Ihe  3d  of  March,  1S17,  c.  £8.  The  act 
of  1794  remaiiied  in  force  until  the  act  of  the  20tb  of  April, 
1818,  G*  S3,  by"  which  all  the  provisions  respectin^'g  our  neutral 
relations  were  embraced,  and  all  former  laws  on  the  sifobe  sufojecC 
were  repented.  '  The  Estrdla,  4  WktaU  298.  306.  ' 

bb.  In  the  i^bsence  of  any  act  of  Congress  oil  the  subjectVtfa^ 
Courts  of  the  TJniied  States  woi^ld  have  authority,  under  the  ge- 
Beral  law  of  nauons,  to  decree  restitution  of  property  captured 
in  vioktion  of  their  neutrality,  Undeir  a  comimission  issued  with- 
in  the  United  States,  or  under  an  armament,  or  augmentation  of 
the  armament  or  crew  of  the  capturing  vessel)  within  the  same. 

K.  A  cruiser,  e^ippedat  the  port  of  Carthagena,  in  SoutI; 
America,  and  comroissiooed  under  the  authority  of  the  province 
of  Carthagenra,  one  of  the  United  Provinces  ef  New  Grenada,  a't 
war  with  Spain,  sailed  froni  thesaid  por^,  and  captured  on  the 
high  seas,  as  prize,  a  vessel  and  cargo  belongtfig  to  the  subjects 
of  the  king  of  Spain,  and  put  a  price  creW  on  board,  and  order^^ 
ed  her  to  proceed  to  the  said  port  of  Carthagena ;  the  captured 
vessel  wasr  afterwards  fallen  in  with  by  a  private  armed  vessel  of 
the  United  States,- and  the  cargo  taken  out  and  brought  into  the 
United  States  for  adjudication,  as  the  property  of  their  enemy. 
Tlie  original  Spani^  owner,  and  the  prize  master  from  the  Car- 
thagenian  cruiser,  both  claimed  the  goods.  The  possession  was 
decreed  to.  be- restored  to  the  Carthageoian  prite  master.  The 
Neiuira  Senora  <Ie  la  Caridad^  4  Wheat.  497.  501; 

Sil.  War  having  been  recognised  to  exist  between  Spain  and 
her  colonies, -by  the  government  of -the  Unifed  States,  it  is  the 
do.ty  of  the  Courts  of  the  United  States,  where  a  capture  is  made 
by  either  of  tiie  belKgerent  parties,  wkbout  any  violation  of  pur 
neutrality,  and  the  captured  prize  is  brouj^ht  innocently  within 
ynr  jurisdictton,  to  leave  things  in  the  same  state  they  find  them, 
or  to  restore  them  to  the  state  from  whictrthey  liave  been  forci- . 
^ly  reQioved  by  the  act  of  our  own  citizens.    1&. 

68.  The  Spamsh  treaty  held  not  to  apply  to  the  above  case, 
as  the  Court  could  not  consider^  the  Carthagenian  captors  aB 
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pirates,  and  the  eaptafe  was  not  made  #ithin  the  jumdictioDal 
limits  of  the  UriiM  States,  the  only  two  oases '  in  which  the 
treaty  enjoin^  restitution.  The  NeiUtra  Senord  de  la  Caridad^ 
4Whe(a.  491.501. 

59.  Upon  a  piratical  capture,  the  property  of  the  original 
owners  cannot  he  forfeited  in  a  neOtrat  Court,  for  the  misconduct 
of  the  captors  in  violating  tba  mahicipal  laws  of  the  country 
where  the  vessel  seieed  by  tbem  is  carried.  The  Joscfa  Segtm-^ 
da,  5  Wheat.  338.  357. 

60.  But  where  the  capture  is  made  by  a  regularly  commission- 
ed captor,  he  aequires  a  title  tO  the  captured  property,*  which  can 
only  be  devested  by  rtoapture,  or  by  the  sentence  of  ft  compe- 
tent tribuoal  of  his  own  country ;  and  the  property  is  sutgect  to 
for^ture  for  a  violation,  by  the  dap(tor,"of  the  revenue  or  Other 

*  municipal  laws  of^tbe  neutral  country  into  which  the  prize  may 
be  brought,     lb.  , 

61.  In  cases  of  violation  of  oAr  neutrality  by^any  of  the  belli-  * 
gerents,  if  tte  prise  comes  voluniarUy  within  our  territory,  it  is 
restored  to  the  original  owners  by  oiir  Courts^  But  their  juris- 
diction for  this  purpose,  under  the  law  of  nations,,  extends  only 
to  restitution  of  the  specific  property,  with  costs  and  expenses, 
during  the  jpendency  of  the  suit,  and  does  tiot  extend  to  the  in- 
^cti6n  of  vindictive  damages  as  in  ordinary  cases  of  marine 
torts.    La  Amixtai  de  Rues,  5  Wheat.  385.  389.       ' 

02.  i^OBre,  Whether,  where  a  prize  has  been  taken  by- a  pri« 
vateer  fitted  out  in  violat^n  of  our  neutrality,  the  vessels  of  the 
United  States  have  a  vight  to  recapture  the  priz^  oti  the  high  seas, 
and  bring  if  into  our -ports  for  adjudicatjon?  *  1&. 

63*  Where  the  original  owner  of  captured  property  seeks  for 
restitution  in  pur 'Courts,  ufion  die  ground  of  a  Violation  oT  our 
neutrality  by  the.  captors,  the  onus  probandi  lies  upon  him ;  and  If 
there  be  reasoimbl^  doubt  respecting  the  facts,  the  Court' wilt 
decline  to  exercise  its  jurisdiction.    lb. 

64.  The  Admiralty  has  jurisdicdon  of  a. supplemental  libel, 
filed  after  condemnation,  to  compel  a  distribution  of  the  prize 
proceeds.  Keene  et  al.  v.  The  Gloucester,  {Federal  Court  of  Apr 
peals^)  2  DalL  37. 
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65.  The,  Covrts  of  ^sbmmoii  kw  have  no  jdlrisdictioo,*  direct** 
ly  or  iocfdeiitally,  of  the  question  <rf*  prise,  or  i|0  price.  JB^^ 
ham  Vk  Caboty  a  DaU.  19.  . 

.  66.  Congress  had  power,  tK>tb  before  and  after  the  ratification* 
of  the  articles  of  confedefation^  in  1781,  to  institute  a  tribunal 
with  appellate  jurisdiction  in  cases  of  prize;  and  ihe  Conrt  of 
Appeals,  established  oinder  that  power,  had  authority  to  hear 
and  determine  all  appeals  from  the  State  Courts  in  prize  causes. 
Penhalhw  et  d.  v.  Doane^  3  DaU.  54.  80.  85.  109.  Tlui  Umttd 
Statei  v.^Feieri,  5  Crmich,  115.  140.  . 

67.  The  Court  of  Appeals  .having  jurisdiction  of  the  subject 
matter,  and  being  the  Court  of  the  highest  jorisdictionj  no  other 
Court  could  afterwa/ds  review,  directly. or  collaterally,  its  pro^ 
ceedings ;  nor  take  nojuee  of  any  irr^nlarities  thei^in,  or  in  the 
mode  of  removing' the  cause  before-ibe  Court  of  Appeals.  Penr^ . 
haUow  it  dL  v.  Doane^  3  DdU.  85.  96.  101.  103.  116. 

68.  The  District  Courts  of  the  United  States,  since  theesta- 
Uisbment  of  tt^  new  constitution,  have  jurisdiction  to  carry  into 
effect  the  decrees  of  the  former  Court  of  Appeals  in  prize  causes, 
eilher  specifically  or  by  way  of  damages.  Id.  86.  97.  Jen- 
nittgi  V*  Carson,  4  Cranch^  2. 

69.  Th^^proceeding  in  a  Court  of  Admiralty  are^n  rem;  its 
sentence,  or  that  of  a  Court  of  Appeals,  in  prize  causes,  binds  all 
the  world,  as  to  every  thing  contained  in  it ;  and  its  proceedifags 
are  not  aflected  by  the  death  of  any  of  the  parties;  JPenhallow 
et  al.  v.  Do€aie,  3  Doll.  54.  86. 

70. /By  the  practice  i»f  the  Court  of  Admiralty,  the  thing  in 
controversy  is  placed  in  the.  custody,  and  ooder  the  absolute  con- 
trol  of  the  Court;  this  control  over  the  thing  is  inherent  in  the 
Court,  and  is  merely  regulated  by  the  prise  aets  and  o(h6r  sta- 
tutes. Jennings  v.  Canoiiy  4  Crarichf  23,  24. 
.71.  The  District  Courts  are  Courts  of  Adminilty,  and  their 
practice  not  being  regulated  by  law,  they  proceed  according  to 
the  general  rules  of  the  Admiralty,  and  the  re$  in  controversy  is 
always  in  possession  of  the  law.    /6. 

72.  The  Courts  of  the  United  States,  under  the  judiciary  act 
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of  1789,  e.  30:  iiiwt^i  by  the  delegatioo^  of  aH  cMt  citases^  of  Ad^ 
mirairy  and  Maritioiejuiisdietion^.aB  fiill  jurisdlctiott  of  all  (Mrtil^ 
causes  as  tbe  Admiralty  in  England.  Brwkiv*  Th»  UnUid  BMu, 
SCmnch,  laa.    Per  STOinr,Jl 

73.  The  price  juritdictibb  is  an^ordiitary,  inherttil  braoch  of 
the  poirers  of  the  .Court  x>fAdiliicBhy9  and  nbt  an  exlraolrdinary 
power  delegated  or  cajledinto^etidnat  the  )>r^king  oat  of  a: 
war.    Ik    PerSTomr,  J. 

74.  Q^uere,  Whether  the  Admiralty  ha«  jurisdiction  to  take 
cognizance  of  captures  made  on  land  by  land  forces  onlyf  Ih. 

75:  Tber|n'i9<e..jari^icdot»  dbes  not  depend  upon  locaiUi/f  but 
upon  th^  md^ed  vMtter*    The  Admiralty  takes  cognizance,  vid^ 
only  of  all  .captures  made  at  sea,  and  in  creeks,  havens,  abd' 
rivers,  but  alsO'Of  all  captures  made  on  bnd,  by  a  naval 'A>rc^, 
or.  by  co-operatjon  witii  a  naval  force;    Ib%    Pet  SiStobt,  J. 

76.  QwBirej  Whether  a  seizure,  by  anonconlmissibned  captd^, 
o^  laody.of  property.  liable  to  seizure  and  cond^innfttion  in  war, 
ought  to  he  proceeded  against  as  prize,  or  by  a  process  appilica« 
ble  to  municipal  confiscations  f  lb.        - 

77.  A  capture,  althpugfa 'werll  made^  gives  no  airthori^  to  the 
Prize  Court  to  proceed  to  adjudication,  if  it  lie  votentor»7y  abatf^ 
dooed.  before  judicial  phieeedhsigs  ara  inatituted.      '!R»  Ank^ 

.  78;  Bat  a  tortious  ouster  of  possession^  or  fraudateiiC  rescue 
or  relinquisfament  afier  seizure,  will  not  dev'eit  the  JurisdicdouJ 
IL 

79;  The  District  Courts  of  the  United  States  havejnri^dic- 
tion  of  questions  of  prize,  and  its  ineidencs,  independent  of  thte 
special  provisions  oftbe  prize  act  of  the  36th  of  June,  1813,  c. 
430.  [cvii.]     TheJimkbk  KauGy,  3  Wheat.  546t  557. 
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Authority  to  capture,  afid  exemption  from  capturti 

80.  The  definition  of  prize  gqods  is,  that  tbey  are  goods  taken 
•D  the  high  se^isl  jure  beUi^  oat  of  the  haods  of  the  euemy.  ,  The' 
Addine,  9  Cranehy  ^4,  2B5. 

81.  The  right  of  seising  a  vessel  and  bringing  in  for  farther 
examination,  do  not  anthorize,  or  exciue,  any  gpoliation^  or 
damage  done  lo.  the  property ;  bnt  the  captors  proceed  at  their- 
peril/ and  are  liable  for  all  the  consequent  injury  and  loss.  Del 
Col  V.  Arnold^  3  DalL  333^      . 

9^  The,ovvner8  of  a  privateer  are  responsible  for  the  conduct 
of  their  agents,  the  officers  and  crew,  to  all  the  world  ;  and  the 
Dieasare  of  such  responsibility,  is  the  full  value  of  the  property 
injured  or  destroyed.     lb.  ,  .        •  . 

.  83;  £very  contention  by  forc^  between  two  nations,  in  extern 
nal  matters,  under  the  smtbority  of  their  respjcctive  governments, 
is  a  public  war.     Bos  v.  Tirigey^  4  Doll,  40.    Per  Washinq- 

TON,  J.       .       . 

84.  If  war  be  declared  in  form,  it  is  called  solemn,  and  is  of  ' 
t(ie  perfect  kind  ^  and  the  whole  nation  is  at  war  with  another 
whole  nation,  and  all  the  medabers  of  the  nation  declaring  war, 
are  authorized  to  rq^mmit  hostilities  against  all  the  members  of 
the  other,  in  every  place,  and  under  every  circumstance.  R* 
Per  Washipgton^  J. 

85.  Ho9tilitie8  limited  as.  to  places,  persons,  and  things,  may 
subsist' bet wee|i  t^o  nations;  which  is  properly  termed  in^^e^ct 
war,  and  io^  which  those  authorized  to  commit  hostilities,  act 
under  special  authority,  and  caft  go .  no  farther  than  to  the  ex- 
tent of  their  commission.    16.    Per  Was uiNOTON,  J. 

86.  The  hostilities  between  France,  and  the  United  States  iu 
1799,  constituted  an  tmper/^ctwar;  but  it  was  a  jni6/f«  war,  because 
authorized  by  the  public  authority.    Bos  v*  Tingty,  4  Doll.  37. 

87.  Congress  is  empowered  to  declare  a  jfehera/ war,  or  to 
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carry  on  a  war,  limited  io  place,  ol^iects,  a^d'»tijne.      Btu  v. 
Tingey,  4  Doll  .43.     Talbot  v.  Summ,  1  Crouch^  28. 

88.  If  a  general  war  is  tieclared,  iu  extent  and  operations  :are 
only  regulated  by  the  law  of  nations ;  bnt  if  a  partial  war  is 
waged,  its  extent  and  operation,  depends  on  municipal  law.     Bum 

V.  Twg^Vf  4  DM.  43^    Per  Cuacv,  J. 

89.  Tbe ^ordinance  of  Congress  of  the  9th  of  Deceipber,  1781, 
that  all  enemy  ships  and  vessels,  with  th^ir  cargoes,  which  should 

^  be  seised  and  brought  ip  by  the  respective  crews  thereof,  should 
be  deemed  and  adjudged  lawful  priae  to  the  captors. — wm  a  law- 
ful exercise  pf  the  xigbts  which,  war  gives  against  an  enemy; 
Courts  were  bound  so  to  consider  it;  and  the  condemnation  of  a 
vessel  so  brought  in,  amounted  necessarily  to  an  absolute  transfer 
of  the  property,  and  to  a  complete  annihilation,  in  a  legal  point 
of  vieWy  of  the  tide  of  the  owners,  H/oumay  y.  Eve^  3  Cranch, 
242.  247^ 

90.  Where,  af^er  the  declaration  of  independence,  and  after 
the  alliance  of  the  United  States  with  Frtaoe,  the  British  island 
of  Dominica  was  taken  by  the  arm^  of  the  Fxench,  king ;  and 
before  the  reduction  qf  it,  a  capitulation  took  plstce,  by  the 
13th  article  of  which  it  w^  stipulated,  "  that  the  merchants  and 
inhabitants  of  this  island,  included  in  the  present  capitulation, 
fliiall  eqjoy  all  tbe  privileges,  and  on  the  same  conditions,  as  are 
grapted  to  the  subjects  of  his  most  Christian  Majesty,  throughout 
Ibe  extent  of  hi$  dominionji :"  It  was  AeU,  that  this  capitulation 
blended  protection  to  property,  when  shipped  froqa  the  island 
and  afloat  a,t  sea.  Miller  v.  The  Re^^oluiion^  {Fed^al,  Court  of 
4ppeal$f)  %  Ball.  8.  17. 

91.  By  the  9th  §trticle  of  the  above^capitulatiqn  it  was  stipu- 
llited  that/^  the  absent  inhabitants,  And  sucb  a^  are  iu  the  sefviqi 
of  Great  Britain,  shall  be  maintained  in  the  possession  and  ei»- 
joyment  of  their  estates ;  which  shall  be  managed  for  them  by 
their  attorneys ;"  and  by  the  12th,  "  that  widows  and  other  in- 
habitants, who,  thrpugb  illness,  absence,  or  any  other  impedi* 
ment,  cannot  immediately  sign  tt^e  capitulation,  sliall  have  a 
Mm^  ti«ie  to  accede  to  it :"  the  claimants  ia  the  oansej  baving 
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aCCfSded  to  Uie  <»ipi|fifot}ony  tbongb  absetitees  from  the  island, 
and  resident  iu  Great.  Britain,  weiFe  held  entitled  to  restrtntion 
of  property )  the  proceeds  of  tbeir  estates  in  tbe  inland.  MiUm'  v: 
The  Resolution^  {Federal  Court  ofJlppeaUi)  2  DaU.B.  17. 

9^.  If  any  one  snbBerJbtng  tbe  capitulation  should  afterwards 
go  into  the  serviice  of  Great  Brhain,  and  commit  acts  of  hostility 
against  France  and  America,  he  iJ^onld  break  his  engagement  of 
lieatrality,  and  forfeit  all  the  rights  and  privileges  of  trade,  and 
his  property  captured  at^ea  would  become  prize.     A.   . 

93.  Held^  that  property  shipped  fronr  tbe  island  of  Dominica 
for^Holland^  was  protected  from^captore,  under  this  ciiphulatioBi 
though  the  proceeds  of  the  cavgo  were  to  be  principally  remitted 
to  Great  Britain,  on*  the  orders  of  the  owner*  resident  there. 

94.  Goods  shipped  from  tbe  belligerent  State,  to  a  neutral 
country,  with  intent  to  remit  tbe  proceeds  to  the  enemy's  country 
for  the  payment  of  debts,  are  not  prize  on  capture  by  a  cruiser  Of 
tbe  belligerent  State.    IL 

95.  The  protection  of  the  above  capitulation  did  .not  extend  to 
a  voyage  from  Dominica  to  Great  Britain,  nor  to  the  prop^qr 
of  British  subjects  ndt  residents  or  owning  estates  ki  Dominica. 
lb.  .  ^ 

96«  An  aHy  is  booitd  by  ia.  capitulation  made  by  another  ally 
wkh  the  inhabitaats  of  a'  conquered,  country,  by  whieb  their 
property  is  exeiiipted.from  capture.  -Therefore,  kddy  that  pro- 
perty included  in  the  capitulation  of  Dominica^  was  protected 
from  capture  by  the  cruisers  of  the  United  States.     lb, 

97.  The  resolutions  of  Congress,  during  the  war  of  tbe  revo* 
latiou^  with  regard  to  Bermudas  and  other  British  islands^  did 
BOt  exempt  vessels  belonging  lo  those  islands  from  captui^e  bjf 
the  French;  because  those  resolutions  could  ndt  be  considc^red  ai 
a  compact  with  tbe  people  of  Bermudas,  but  were  a  merevoluo* 
tary  suspension  «f  the  rights  of  war:  if  France,  as  an  ally,  watf 
bound  by  them^  slie  would  Only  be  b6und  in  the  extent  that 
America  was.  America  might  say,  when  she  pleased,  that  those 
resolutions  should  itot  exility  and  so  might  France.  *  lb. 
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98r  fPhere  are  two  kiod«  of  war,  perfect  and  iinpeifect :  a  per- 
fect war  rs  one  which  destroys  ^he  national  peace  and  tratiquilU<r 
ty,  and  jays  the  foundation  of  every  possible  act  of  hostility  : 
The  imperfect  *war  is  that  which  does  not  entirely  destroy  the 
public  tranquillity,  but  interrupts  it  only  in  samfi  particulars;  as 
in  the  ca^  of  reprisals.  JMiKer  v.  The  ResoluUanj  {Federal 
Gourt  of  Appeals,)  2  DalL  8-  17%  21. 

99.  In  the  case  of  a  perfect  war,  nothing  but  a  treaty  of  peace 
can  restore  the  neutral  character  of  one  of  the  belligerent  parties  c 
therefore,  held,  that  the  British  proclaoiation,  which  issued  in 
1781,  exempting  from  capture /or  a  li^iited,  time,  all  Dutch  ships 
carrying  the  vproduce  of  Dominica,  according  to  the  articles  of 
the  capitulation  of  that  island,  did- not  restore  back- to  a  Dutch* 
ship  her' original  neutral  character,  so  as  to  protect  the  cargo  on 
board  of  her  from  capture  by  American  cruisers,  under,  the  or- 
dinance of  Congress  of  the  7tb  of  Aprils  17^1,  permitting  '*  alt 
neutral  Tessels  fVeely  to  navigate  o\\  4he^tgh  seas,  or  coast  of 
America,  except  such  as  are  employed  ip  carrying  ^contraband 
goods,  or  soldiers,  to.  the  enemies  of  the  United  States" — and 
prohibiting  seizures  or  captures  of  '*  effects,  belonging  to  the  sub- 
jects of  the  belligerent  powers,  on  board  of  peu^al  vessels^  ex« 
cepting  contraband  goods,"  &c.    76. 

100.  Possession  is  presumptive  evidence  of. property x  and  a 
possession  by  the  enetnyv  will  justify  capture,  so  a9  to  eaempt 
the  captors  from  damages,  even  on  acquittal  of  the  property  as 
neutral,     id.  23. 

m  p 

101.  The  ordinance  of  Congress^  of  the  ?th  of  April,  1781,- 
e&empting  from  capture  enemy's  property  on  board  of  neutral 
vessels,  did  not  extend,  to  the  case  of  a  fraudulent  attempt  on  the 
part  of  neutrals  to  combine  yf\x\\  British  subjects  to,  wrest  out  of 
the  hands  of  the  United  States  arid  France  the  advantages  they 
bad  gained  oyer  Great  Britain,  by  the  eights  of  war,  in  the  ca- 
pitulation of  Dominica,  by  which  a  commercial  intercotirse  be- 
tween  Great  Britain  and  that  island,  was  prohibited.  Darby  tt 
al.  V.  The  Estem  et  al.  {Fed.  Court  ofJlppeaJs,V2DalL  35. 

102.  The  stipulation  in  a  treaty,. that /reis  skips  sh^lt  make  free 


PJRIZE.  Stfi 

good$t  doe»  not  oeeessarily.  imply  ^b^.cc^nverse. proposition  that 
enemy  shipi  shall  make  enemy  g0ods.  The  ^ereide^  9  Cranchf 
388.418. 

s 

103.  The  jriile,  that  the  goods  of  an  enemy  found  in  the  ves- 
sel of  a  friend,  are  price  of  war,  and  that  the- goods  of  a  friend 
found  in  the  vessel  of  an  enemy,  are  to  be  restored,  is  a  part  of 
the  law  o(  nations,  as  generally,  perhaps  universally,  acknowr 
ledged ;  and  has  been  flilly  aiid  un<$quivocally  recognized  by 
the  United  .States.    /&••'. 

104.  Reciprocating  to  the  subjects  of  a  foreign  nation,  or  re- 
taliating, on  them  its  unjust  ^proceedings  towards  our  citizens,  is 
a4>oiitical,  not  a  judicial  measure..  It  isTor  the  consideration  of 
the  Government^  not  of  its  Courts*.   Id.  42&» 

•  1Q5.  Where  it  was  alleged,  that  a  prise  ordinance  of  Spain 
existed,  which  would  subject  the  property  of  our  citizens  to  con-' 
demnation  when  found  on  board  the  vessels  of  the  enemy  of 
Spain,  the  Court  refused  to  condemn  Spanish  pvop^y. found  on 
board  a  vessel  of  our  enemy^  upon  the  ground  of  reciprocity ; 
because  the  government  had  not  manifested^  by  an  act  jof  Cop«* 
gress,  its  will  to  retaliate  on  Spain,  and  until  such  an  act  was 
passed,  the  Court  was  bound  by  the  law  of  nations,  which  is  a 
part  of  the  law  of  the  land.    /6.  : 

106.  It  is  a  universal  principle,  applicable  to  a  par^io/ or  a 
generai  war,  that  where  there  is  probable  cause  to  believe  a  ves^ 
sel  is  liable  to  capture,  it  is  lawfiil  to  take  her  apd  subject  her  to 
theeiamination  of  the  prize  Courts.  Talbot  v.  Seem^n^  iCraneh, 
81.  .     ,  •  , 

107.  Every  nation  at  war  with  another,  is  justifiable,  by  the 
general  and  strict  law  of.  nations,  to  seize  and  cotifiscaie  all 
movaable  property  of  its  enemy,  (of  any  kind  or  nature  whatso* 
ever,)  wherever  found,  whether  within  its  terrilory  or  not.  Ware 
y.  Hylton,  3  DaU.  199.  226.    Per  Chase,  J.  .   ^ 

108.  The  relaxation  or  departure  from  the  strict  belligerent 
right  of  confiscating  private  debts,  is  not  a  part  of  the  universal 
0C  the  conventional  law  of  nations,  but  is  founded  on  custom 
•nly ;  add  every  nation  is  at  liberty  to  reject,  or  adopt  the  cus- 
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t^m,  as  it  thinks  fit     Ware  v.  Hylion,  S  DM.  199.  tie,  fCf . 
263.    Per  Chase  and  Iaeoblij,  J.  /• 

109.  War  gives,  to  (he  sovereign  foil  right  to  take  the  pei:soiis 
and  confiscate,  the  property  of  •the  enemy,  wherever  fonnd.. 
Broum  V.  The  United  States,  8  Cremchy  122.  138.  143. 

110.  The  mitigatipn  of  this^mle  by  mod^n  practice,  jnore  or 
I^ss  affects  the  exercise  of  the  rightVbut  the  right  itself 'remains 
undiminished,  and  ifvhen  the  sovereign  authority  chbosestbiiring 
it  Into  operation,  the  judicial  department^aast  give  efiiBCito  its 

will.  a.        •  ^ 

.  in.  The  modern  usage  of  nations  is  to  abstain  frontconfis* 
eating  the  debts.,  due  to  an  enemy,  or  his  property  found  vitbiii' 
the  territory,  at  the  breaking  out  of  war.    Ibk  '  .       , 

112.  The  usage  not  to  confiscs^e  ^eb^«  due  tp.an  enemy^  or 
bis  property  foood  within  the  t^rritorjf,  at  the  commeoeemeat  of 
war,  does  not  constitute. a  rule  acting  directly  on  the  thing  its^ 
by  its  own  force,  -but  only  through  the  soyeceign  power.  It  it 
a  guide  which  the  sovereign  follows  or  abandons  at  bis.^ill. 
But  unless  it  be  abandoned,  the  right  to  ihe  debts  and  the  pro^ 
perty,  is  only  suspefilded-diu^ing  the  war^  and  revives  witb  the  re- 
turn of  peace.     lb. 

1 13.  Enemy's  property,  foui^d  on  land  at  the  conunencemenl 
of  hostilities,  cannot  be  seized  and  condemned  as  a  necessary 
consequence  of  the  declaration  of  wax.     /&• 

114.  The  act  of  the  17tbof  June,  1812,  c.  425.  [cii.]  dedariuf 
war  to  e^ust  between  the  Uuited  States  bnd  Greait  Britain,  did  not 
authorize  the  confiscation  of  enemy's,  property  found  on  laud 
within  the  territory  of  the  tjnited  Stales«>  i!}. 

115.  it  is  the  established  rule  of  (he  common  law,  that  all 
tkoses  in  actieni  belonging"  V>  an  enemy,  are  forfeitaUe.  to  the 
crown ;  and  the  crown  inay,  at  any  tinjte  during' the  war,  in^ 
tute  a  process,  and  appropriate  them  to,  itself^  .  BroWfk,'^.  United 
States,  8  Craneh,  129.  Per  Story,  J.  ,  PFare  v.  HyUan,  3  Ddl. 
237.  2&4.    •  .  / 

.116^  (t  is  the  practice  of  Great  Britain  to  seize  as  prize  all 
enemy  vessels  and  cargoes  found  afloat  in  her  harbours  at  the 
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cMBmencenieot  df  war.    Bfoim  v.  Uniied  Siatea^  8  Crmch,  129. 
Per  Stort,  J.     fFare  v,  Hylton,  3  Do//.  227.  264. 

.117r  The  confiscation  of  enemy's  vessels  and- cargoes  fpund 
in  port  at  the-  cooiinencenient  <pf  war  is  lawful,  and  rests  in  the 
ioun4  discretion  ^  of  the  optional  sovereign*  Brotim  y^  United 
Sidies^  6  Cranck^  129*     Per  Stort,  J^   . 

118.  A  vessel  ayid  cargo  belonging  to  a  subject  of  one  belli- 
gerent  nation,  (Ghreat  Britain,)  captured  on  tlie  high  seas  by  a 
cruiser  of  the  other  belligerent,  (France,)  given  by  a  donation 
in  writing  to  a  neutral  citisen,  (of  the  United  States,)  and  by 
bim  brought  into  port^  and  libelled  in  the  Court,  of  his  own 
country, .  between  which,  and  Great  Britaifif,  war  is  declared 
pending  the  proceedings,  deierniined  to  ^be  a  case  of  salvage; 
and  that  the  residue  of  the  property,  after  payment  of  salvage, 
must  stand  on  the  san^e  footing  with^  other  enemy's  propeKy 
found  withio^  the  territory  at  the  declaration  of  war ;.  and  though 
liaj^le  to  be  confiscated  by  the  legislative  power  of  the  country» 
yet  until- some  act  was  passed  on^  the  subject,  should  be,  pre- 
served under  the  protection  of  the  law,  until  the  capa^city^f  the 
original  British  owner  to  claim  it,  unless  previously  confiscated, 
should  be  revived  by  the  return  cf(  peace.  J'he  Advemure^ 
»Craneh^231. 

119.  A. capture  by  putting  a  prize  roaster,  only  cm.  board  is 
valid.     The  Alexander ^  8  Cranch^  179. 

ISO.  The  inability  of  the  prize  master  to  secure  the  captured 
vessel  against- a  rescue,- should  one  be  attempted;  his  inability 
to  briog  in  the  captur^  VjBSsel,  without  the  aid  of  her  crew,  is  no 
proof  of  abandonment  by  tlie  captors.    lb, 

121  i.  The  presidem's  instructions  of  the  28tb  of  August,  1 812, 
commanding  privateers  not  to  capture  such  American  vessels  as 
bad  sailed  from  Great  Britain  for  the  United  States,  in  cons^ 
quence  of- the  alleged  rq^eal  of  the  Britith  orders  in  council^  did 
not  apply  to  a  vessel  sailing  from  Great  Britain  for  the  United 
States,  in  May^  1813,  when  the^rders  in  council  weie  no  longer 
alleged  to  be  repealed.  The  Alexander,  8  Cranch^  169.  180.  ; 
^122,  The  passports  or  safe-couducts  grahted  in  former  times 
to  the  fishing  vessels  of  enemies  were  founded  upon  reciprocity 
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and  mutaal  consent,  or  upon  express  compacts  between  the  'bel^ 
ligerent  powers*  The  JuliA^  8  Cranch^  18.1. 200* 
'  190;  ^tuBre^  How  far  the  President,  in  bis  chacacter  of  coni- 
mander  in  chief  of  the  aony  and  navy  of  the  United  States,  has 
power,  independent  of-  any  •  statute  provisions,  to  issue  instruct 
tions  for  the  government  and  direction' of  privateers  ?  Th^  TAo- 
ma^  CHbbom^'B  Cranck,  42t.  427.  .  -      i 

124.  Under  the  prize  a6t  of  the  2Qth  of  June,  1812,  c^  430. 
[evil.]  s.  Q.  w^hich  provides  that  the  President  shall  have  power 
*'  to  establish  and  order  suitable  instructic^ns  for  ib^  belter  go- 
verning and  -directing  the  conduct"  of.  ppiy^te  armed  vessels 
commissioned  uqd^  the  act^  the  President  had  authority^ to  tissue 
the  instruction  of  the  28th' of  August,  1812,  directing  the  public 
and  private  armed  vesseH  of  the  United  States  not  to  interrupt 
'^any  vessels  belongrng  to  the  citizens  of  the -United  States, 
coming  firom  British  ports  to  the  United  States,  laden  with  Bri- 
tish raercbandisef,  in.  consequence  of  the  alleged  repea)  of  the 
British  orders  in  eouncth^,    it*  »  '\,     , 

125.  The  President  had,  upder  the  prize  act  of  the  26t|i  of 
June,  1812,  c.  430.  [cvii<],  power  -to'  grants  annul,  and  jrevoke^ 
at  his  pleasure,  the  cpmmissions.  qC  privateers ;  and  by-  the  act 
of  the  18th  of  June,  18129  ^  ^^  [cii.]  declaring.war,  he  was  au,- 
thorized  to  issue  those  commissions  in  such  form  as  he  should 
deem  fit.    i6» 

126.  The  right  of  capture  is  entirely  derived  from  the  law: 
it  is  a  limited. right,  which  is  subject  to  all  the  restraints  which 
the  Legislature  has  imposed^  and  is  to  be  exercised  ifa  the  man- 
ner which  its  wisdom  has  prescribed.'   lb. 

'I27./The  qommissidn  of  a  privateer  is  qualified,  and  restrained 
by  the^ow^r  of  tl^e.  President  to- issue  instructions.  The  priva- 
teer take^  it,  subject  to  such  power,  and  contracts  to  acl  in  obe- 
dience to  all  the  instructions  which  the  President  itiay  lawfully 
prohiulgate.    7ft,       - 

128.  A  shipment  made  even-  after  a  knowledge  of  the  war, 
might  well  be  deemed  to  have  been  made  in  consequence  of  the 
repeal  of  the  orders  in  council,  and  thus  be  embraced  within  the 
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Preaideiit^s  instractioB  of  tiie  38th  of  Angast,  IfitS,  ifaiade  with- 
in  80  early  a  period  as^  ilroofd  leave  a  reasonable  presumption 
that  the  knowledge  Hi  that,  repeal  woald  induce  a  suspension  of 
hostilities  on  the  partof  the  United  States.  T4e  ThovMu  Oilh' 
bon^,  SCranch,  4^1/421.  ^ 

"  129.  The  property  of  a  citizen  does  not  ))econ]e  devested,  tp^o 
jocto,  by  (the  mere  act  of  illicit  intercourse  with  the  enemy ;  the 
property  is  only  liable  to  be  condemned)  as  enemy's  property ^ 
or  as.  adhering  to  th^  enemy,  if  rightfully  captured  during  the 
voyage.     A.  429,  430. 

130.  The  President's  instruction  of  the  ^th  of  August,  1813, 
meant  to  protect  all  British  merchandise  dn  board  an  American 
vessel,  witbd'ut  any  exception  6ii  account  of  British  proprietary* 
interest  in  the  cargo."  '16.430..' 

131.  Captures,  as  prize  of  war,  may*  lawfully  be  made  within 
thb  territorial  limits  of  the  United  States,  at  ^oy  j;>lace  below  low- 
water  .mar]k'.     TAe  Ji»eph^  8  Cratifh^  455.    .  .    ' 

132.  A  vessel  wfaicii  is  on  her  way,  aUdn^^r,  to-  a  port  of  the 
TJnited  States,  at  the  time  of  seizure,  is  not  exeaipt  froui  capture* 
It  IS  not  for  the  captor  to  know  whether  a  vessel,  which  has  of* 
fendied  against  the  law  of  nations,  and  is  apparently  destined  to 
%,  pnortof  the  United  States,  i^ll  certainly  eriter  the  port;  and  he 
is  qpt  bound  (o  forego ihe  opportunity  which  chance  or  his  own 
vigilance  may  have  presented  to  him  to  acqbire  property, 
which  under  his  commission  he  is  fiutborized  to  appropriate  to' 
Kimselfi    76.  . 

133.  The  President's  instructions  of  the  28th  of  August,  I812| 
were  intended  to  protect  from  capture  all  vessels  which  had  sailed 
in  (he'cdnfidencethat  was  inspired  by  the  repeal  Of  the  British 
orders  in  council,  however  the*  voyage  tiii^ht  be  protracted. 
Tkt  Mtrtfy  9  Cranck,  126.  ISO.    • 

134«  A  vessel,  bebngin^  to  citizens  of  the  Unit^  States, 
tailing  from  England  jn  August^  16T2,  in  consequence  of;  the 
repeal  of  the  British  orders  in  council',  an4  compelled  by  stress 
of  weather  to  put  into  Ireland,  and  there  necessarily  detained 
until  April,  1813,  when^  it  agaui  departed  for  the  United  States, 
•     "  "      ■  42  "       "         '      ■' 
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with  a  British  licence,  was  protected,  from  capture  by  the  armed 
Tessels  of  tlie  United  States,  on  tbe  voyage,  by  the  President's 
instructidos  of  the  28tb  of  Auga^.  1812.  The  Mary^  9  Cranch, 
126.  150.  :  - 

135.  A  ndcrtrai  may  lawfully  pot  his  goods  oh  board  a  belli- 
^erent  ship  for' convey aoiie  on  the  ocean,  and  th^  hostile  qharae- 
ter  of  tlie  vessel  will  pot  condemn'  the  goe^s.  T*he  Nereide, 
9  CrancA,  425,  437.     •  . 

1316.  A  neutrail  inay  lalvfiilly  put  his  goods  op  board  an  (frmed 
belligerent,  vessel  for  conveyance,  without  rendering  the  goods 
li'able  to  c6nfiscat)on,  altboogfa  the  whole  vessel  jbe- chartered  by 

I 

bim,  and  he  be  on  JiJoard  at  the  time  qf  captur^y  •udI^^  be  be  in- 
strumental in  the  armament,  lias  a.coatrol  in  the  navigation  add 
management,  of  the  ship,  or  aid&in  the  resistjv^ce.  ;>  2%^  ^ereide^ 
9  CrancA,  388.  423.  433,  .  Stobt  and.PuvALL,  J.  J.  dissm- 
iientes,    Todi?,  J.o^jen^e.    -  »        .-..,.. 

137.'  A  neutral  cargo  found  on  board  an  armed  enemy's  ves- 
sel, is  not  liable  to  ebnd^mnatjion  as  prize  of,wa^.  TAe  Jltalqn- 
ia,  3  Wkedu^A^d.,  415.  417.  TpDn.Vnd  DovALf.^  J.  J.  o^ 
tenter.  '       ' 

138.  An  iilien  may  be  the  commander  t>f  .a.  privateer  without 
invalidating  a  capture  made  by  bim.  The  Mary  and  Su^aus 
BichardsorCs  claim^l  JVhedu  46.  56. ,  ^ 

139.  Tlie  President's  :jnstj:uctioqrs  dfjbe  28ib  of  August,  1812, 
must  have  been  actually  known  to  the.commanders  of  vessels-  of 
war,  at  or  before  the  sci^ure,^  in  order  to  invalidate  c&ptures 
made  contrary  to  the  iiutructions.  The  Mary  And  Susan, 
Richardson's  claim,  1  Wheat'  46.  67*    ',  . .  * ' 

.  140(  An  enemy's  vessel  was  captnred  by  a  privateer^  recap- 
tured by  another  enemy's  vessel, .  and  again  recaptured  by 
another  privateer,  andbrpught  in  for  adjudication  :  Jl^eld,  that 
the  prize  vested  in  the  last  captor.  An  interest  acquired  in  war, 
by  possession,  .is  devested  by' the  loss  Of  possession*  TheAstrea, 
1  fVheai.l25.  . 
141.  ^ucercj  Whether  the  British  rule  of  the  war  of  1766,  be 
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founded  on  correct  principles  ?     The  Cofhmercenj  1  Whwi.  396. 
Per  Marshall,  C.  J. 

142.  The  rdle  of  1756  stands  upon  two  grounds :  1st  That  a 
trade,  such  as  the  coasting  or  colonial  trade,  iKrhich,.  by  the  per- 
manent  policy  of  a  nation,  is  reserved  for  its  own  vessels,  if  open- 
ed to  neutrals  during  war,  must  be  opened  uiider  the  pressure  of 
the  enemy^s  arms,  and  in  order  to  obtain'  relief  frbm  that  pres- 
sure,  which  relief  a  neutral  has  no  right  to  afford,  ^dly.  If  the 
trade  be  not  opened  by  law,  that  a  neutral  ^tiiployed  in  a  trade 
thus  reserved  by  the  enemy  to  his  own  vessels,  hlentffies  hhnself 
wjth  that  enemyj  and-  assumes  a  hostile  character.    Ih. 

143.  It  is  the«xdaMfe  right  of  go^rnmi^nts' to  acknowledge 
wtw  Statep  iArising  in  the revolcrtidnsof  theVortd^aod  untilsuch 
recognition  by  our  Gbvbninierit,  or  by  thb  Government  io  which 
Bucfa'faew^  Suite  previo^isly  belonged,  Couris  of  justice  ar^  bound 
to  connder  the  ancienlt  order  of  things  va  remainii^g  unchanged. 
Gehttm  v;  Hctyt,  3  Wheat.  324. 

144.  A  Capture  ihade  within  ileutral*  waters,  is,  as  between 
enemies,  deemed,  to  all  itiftents  and'  purposes,  rightful ;  it  is  only 
by  the  neutral  Sovereign  that  its  legal  validity  can  be  called  4h' 
question;  and  as  to' him,  a/id  him  only,'  \i  is  to  be  considered 
void.     The  Anne,  3  Whehi.  435.  447.  ^'      ' 

145.  'A  ship,  first  commencing-  hostiUties  on  the,  captor  within 
neutral  jurisdiction,  forfeits  th^  pf oteitioti  of  the  neutral  State, 
and  is  liable  to  capture,    16.  '  ^  '  v 

146.  When  a  civil  war  rages  ill  a  foreign  nation,  one  part  of 
which  separaiies^  itself  from  the  old  established  government,  and 
erects  itself  into  ^  distinct  gdvernment,  the  Courts  of  the  United 
States  must  view  such  newly , constituted 'Government  a»  it  is 
viewed  by  the'  legislative  and  executive  departments  ol*  the  Go-' 
vernment  of  the  United  States.  If  the  Government  of  the  Union 
remains  neutral,  and  recognizes  the  existence  of  a  civil  war,  its 
Courts  caniiot  consider  as  criminal  those  acts  of  hostility  which 
war  authorizes,  and  wUch^  the  new  Government  inay  direct 
against  iu  enemy.  The  United' •  States  v.  Palmer y  3  fVheoL 
eiO.634. 
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147.  Tbe  ^ane  testtmooy  which  would  be  soflkient  to  proy<v 
that  a  vessel  or  person  is  in  the  service  of  an  ackDowlcfdged  StalCi 
is  admissible  io,  prove  that  a  vessel  or  persoo  is  in  the  aervice  of 
a  oewl^  erected  Goveromeiit  acknowledged  ,to  be  maintaining  \tk 
separate  existence  by  war.  Tl^  United  SkUa  v.  Palmer^ 
8  Wheat.  iilO.  Q'M.   .      . 

146.  Tbe9eal  of  such  unacknowledged  Qovemment  cannoi 
be  permitted  t6  prove  rtsetf;  hot  it  may.be  proved  by  such  tesr 
timdnjf .  39  the  nature  of  the  case  admits  y  and  theX^t,  ti^at  a 
fessel  is  epiployed  in  the  service  of  $ucb  Government,  iaay be 
proved  without  praying  il|e  iseal.    lb.  \         . 

148.  Stfore  the  .declaration  of  in^depeudence  on  the  4tb  of 
July,  1776,  the  war  between  Oreat.BritaiA  and  the' Uniled'.GoJa- 
nies  (afierWards  the  United  States)  was  a  iftere  rtuiZ  war;  but 
ifier  that4leclaration,  it  became  a^j^/icwar,  faetwet^  ind^nd* 
jent  Govemmi^ts ;  immediately  thereupon  ail  tbe  rigbta  of  pub* 

lie  war  attached  to  the  new  Government  ^^  and  not  only,  the  ^o 
,  nations,  but  aU  the  Bali)6ct9  ef  each,  wefe^in  a  state  <^  war,  pre^ 
<^sely  a&  in  a.  waor '  betweefi^  two  aaciem, Governments.   .  fFare  .v. 
Myltimy  ^  DatL  IM.  224.    JPer  Cha«£)  i. 

150.  British  subjects  wbocoutiniw^ta  adherato  their  ibrmer 
allegiance  after  the  deirliUratioii  of  independence,  were  personally 
answerable  for  the  conduct  oC  th^t  Govemmeat  of  wbicii  they 
remained  a  part ;  and  tbctir.preperty^  whereyec  fouled,  (on  Jaiid 
or  water,)  became  liable'  to  confistaliqa.    i6* 

.151,  Where  an  enemy's  vessel  was  c&ptured  by  a  prifate 
armed  vessel  of  the  United  Scales,  and.  subsequently  dispossessed 
by  tbe  force  or  terror  of  another  ^  th^  priie  was,  under  the  cir^ 
cumstances  of  the  ca^se,  adjudged  to  the  first  captoe,  with  t^U 
and  damggea.    TheMary^  2  Wheat.  123. 130. 
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Qttef  Koni  ff  proprittary  mtireti  and  freight, 

153.  Posie^'aioii- ^by  die  enettiy  it  pvesumjilive  evideoce'  of 
enemy's  property.  Miller  '^al.  v.  The-  Resoiutionf  {Federal 
CiAuri  i>f  Apjf^Bis;)  .3  HalU  2SL  .  ThA-AkAvMy  ^€ranck,  i65.  ' 

lifS.  Tbe  drcQOifMiiQe  of  gp<ftb'  beivig  found  on  board  an 
enemy'l  afaip,  rttites'  alegat  prtedioptioD  ttet  diey^-tfre  enemy's 
I^opetty.     %%eh»ndMPadket,BWhM.i32.  1^.  . 

164.  The  papei%  -witb  wbicb  ii  sUp  b  directed  to.be  fumishdd 
by  thelaw  of  its  owh  CQiliiti?y,btbc  criterion  adoptM'' by  tii&ItfV 
of  nations  to  distiteoitb  Ihe  property  o£ 'different  -powers  when 
fiiand  at  stv;  .not  jodeefl^as  odnclvsive;  but  as  presumptive  evi- 
dence boly^  •  MUUrttat.  v.  TAe  /toofa^Km^  (J%dera2  €ouri'of 
w%ipea£r,)  S  Daff.  33.     ' 

165.  If'fnemy's  property  be  finitidofently  Mended  lA'tbe  same 
shipment  knct  claim  widn  .tteotrkl  property,  tlie  tattlir  mast  share* 
the  &te  of  the  former.  Milter  ei  al»^  v.  The  Ship  Resciutum^ 
{Federci^  Coifrr  if-Aj^^,)  3  DaO'.  33.  7%«  iS^.  J>richotds, 
1  Wheat.  417.  431 .     71^  ^^wrm^  3  fVJMi.  ^36. 246. 

166.  The  ordinance  of  Congisess,  darings  the  war  of  the  revo- 
lutions, re(50gnising  the  rtile  ^f  ft6e  ships  free  gpodsf  did-^iot  ex- 
tend to  the  case  of  a  fraudoleat  combination  with  British  subjects . 
to  wsestfrom  France and^'tbeUniled' States  the  advantages  they 
bad  ac({mred  by  tbe  conquest  of  Domio!ca»  Darby  et  al.'f.  The 
EHern,  {Federal  Court  of  ^^ppeals,)  2  Dall?^. 

'  167.  It  k  a  mlft  of  the  Prize  Court,  that  the  onus  probandi 
lies  on  the  daimant  ;''he  iMsVlnake  a  good*  and  sufficient  title^ 
before  he  can  /call  on  the  captors  tb  show  any  ground  for  the 
capthre..    Brown  y.  Hie  United  States,  8.  Cr«ncA,  1^.  *' 

168.  All  rootiiacts  made  with  an^nemy .  during  war  ar&  void^ 
and  the  claim  pf  a  citizen  foondied  on  a  purchase  (h>m*tfae  enemy, 
Jto^TYinte  6e//0|  will  be  rejected*    '£• 

169.  Although,  as  between  belligerents,  capture  produces  a 
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complete  change  of^  property,  yet  in  the  cate  of  a  purchase  aiade 
by  a  subject  of  the  same  country  or  a  neutral,  a  sentence  bf  con-* 
demnation  is  an  -essential  p&rt  of  the  documentary  evidence  to 
support  ihe^titfe.of  the  purehaser.  7%e  '4d»miure]  8  Cranchj 
226.       '  .  > 

160.  Upon*  a  ftlSpmetit  of  go6di  to  be  $old,''On  joint  account 
of  the  cbosigrteeand  shipper,  ot  of  tiie  latter  alone,  at  the  option 
of  the'  consignee^  the  rig^of  property  dees  not  vest  in  the  coii- 
signee  until  be  has  made'  his^election  under  ihe  option  given 
him.     Th&yenusy  clam'ifMi^eeif'JoneSyS  Cranch,^3.  275. 

161.  To  effect  a  cbatigeff- property  as  belweini  seller^  and 
.l>uyer,  there  must  be  -a  contract  of  sate'  a^J^eed  to  by  buth  par- 
ties ;  atid  if  the  thing  agreed  to^be  sold,  is  to-.be  sent  6y  the  ven- 
dor  to  the  vendee,  it  is  necessary  to.  the  perftction  of  the -contract, 
that  it  sfaoold  be  deUvered^  to ;  the  porchaser  or^'to  bis  agent, 
which  the  master  to  many  purpo$es  is  cdnsidered  to  be.    i6w. 

.'162.  Where  goods  were  purtbased  in  the  eneinyV  c^ani^y, 
before  the  decfUiration  of  v^ar,  by  the  agent  of  M^E.  b  W.,  citi- 
zens of/  and  residents  in,  the  United' States,  in  pursuance  of  •dr- 
dien  froAi  theni,  and  consigned  to  R.  H.,  a  citiaen  and  resident 
of  the  United  States,  and  no  circumstance  of  fraud  or  malajidei 
appeared  in  the  transaction:  AsU,  that  the  property  vested'^in 
M*lK.  tc  W.,  and  timt  Jbey  were  entitled;  to  restitution.  The 
Merritiuu^^  claim  ofMKean  ^  Wdc^dBanij  8  CrancA,317. 327.^ 

163.  But  where  goods  were  purchased: as  above  for  K.  &;  A. . 
citizehs  and  r^idents  of  the'  United  States,'  and  the  accompany^ 
ing'invoices,  bills  of  lading,  mi  letters  of  advice,  were  addressed 
by  the  enemy  shippers  to  K/^' A.;  biit  these  papers  were  en-* 
cbsed  in  a  letter  written  by  the  shippers'  to*  their  agent,  stating, 
^'If,  wben^yoll  receive  our  invoices  and  bills  of  lading,  a  state 
of  war  should  really  continue,  it  wjll  be  proper  not  to  deliver 
these  goods  until  you  have  received  the  jamocrnt  of  the  invoices 
from  the  consignees  in  cash."/  H^y  thai  no  change -of  property 
could  take!  place  till  K.*^  &^  A.  ahouki. accede  to  these  new  condi- 
tions, and  th^t  the  capture  having  taken  place  before  the  oon-^ 
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tract  was  coonplete^  tb^  goods  most^be  coAddiered .  itf '  enem/^ 
property.    Tke  MerrimaA,  ehim  <f  Eimmd  ^^Mert^  B  Cranck^ 

•  •  • 

164.  Wbeie  goods  were  piircba8ed\a8  aboirc,  (br  W.  .&;  J.  W., 

9  mm* 

citizeDs  of  and  resideDtii^^  UDited  States^  and  a. bill  of  parcels 
(wbicb  was  the  bo^  invoke  foaiid  on  board)  was  ib  the  name  of 
W.  &  jr  W.,  aod  seoi  direcdy  to  tbepn^^bnt  Ih^bpl, of  lading 
Vas  in  the  nameof  E;  H.^  odi^  of  Ibe  sbippiog'housey  a  citisen'of 
and.  resident  in  the  tlhited  Staites^  to  whom  the  shipper  wrote, 
^^  With  this  you  will  receive  ^  Jbill 'of  laiiiiig  pf  eleven  cases  of 
worsted  and  cotton  ^hosiery  for  Messrs.  WI  &;  J.  W«"  8oc. ;  ^'  in- 
foirn^d  theni  tbi^  we  thought  it  necessary  to  secure  our  property 
to  ship  cJl  to  you,  as  you  cpuld  prove  thattbey.  were  American 
property  by  making  a$davi|  that  they  are  bona  Jkk  yOur  pro- 
perty. As  our  <Sr(iers  in.  council,  are  i^pealed,  hope  your  go^ 
yermneiie  will  be.^micablyincUned  aswell^and  that  trade;  will 
be  on  legular  -footiog  agahi ;  but  .for  fear  that  ther^  should  |be 
lK>aie  other  points  in  diispute,  I  shall  send,  you  ahd  our  friends 
throogh  your  hands,  all  the  goods  prepared  ibir  your  market 
which  yoq'll  perceive  is  very  lai^e."  ">  Hope  you  wilKapprbve 
•f  nay  sending  all,;  and  listjiere  may  have  been  some  alterations 
in  sdme  pf  your  fiiendsj  shaping  them  to  you/ gives  the  power,  qf 
keeping  btkk,  to  you*"  And  also  wrote  td  W*  jfe  J.  W.  "  As  we 
are  not  certain  .that  your  government  Will  prmect  British  pro- 
perty^ we  have  thought  it  right  to  ship  all  our's  under  cover  to 
Mr.vH»,  who  can  claim  as  his  own  bona  fide  property,  he  beiiig  a 
citizen  of  the  Ignited  Statrs,  thought  proper  to  use  every  .pre- 
caution, havings  received  Joine  unpleasant  accounts  about  j^our 
government  having  agfeed  on  war  with  ttiis  country, ,  which  we 
hope  Will  not  be  the  case:^  Hddj  that  the  property  vei^ted  in 
W.  &  J*  W.  on  the  shipment,  and  (hat  thfy  were  entitled  to  re- 
sdtution*^  WASHiNGtoN,  Todd,  and  SrottT,  J.  J,  dwen^entea, 
THe  Merriina^,  dcdm offV.^ /.  ffUJidpty  8  Cranch,  328. 

165.-  Where^by  tlie  papers  fo^und  on. board,  it  appeared  that 
the  goods  were  a  consignment  from  enemy  shippers  to  merchatits 
resident  in  the  United  States,  on  the  account  and  risk  gf  the 
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former;,  tbe  goods  were  coDfdeimied  tn  toio,  imd  farther  preof 
wsffi  refused  to  show  that  the  cohsigHeeewereJiiteresied,  and  that 
they  had  a  lieti  upon'  tbe  goods  for  advanced  made  by  them. 

I%e  FrofiKces;  8  Crancft,  836. 

166.  Where  die  epemy  shipper,  front  whom  g'dods  had  teea 
ordiered  by  the  eonsignMs,  wrote  to  them,  and  after  suiting  that 
the  goods  waQe-sent  partly  ii^  the  Rmny  and  pfurtly  ki  the  Franr 
tesy  <by  which  latter  ship  the  goods  hi  question  were  sent,)  said, 
^^1  haveexceedlMin  some  articles,  iUnd  have  sent  yon  others 
not  ordered  ;^*  *<  I  leave  it  with  yoijirselyietf  to  take  the  whole  df  the 
two  shipments,  or  none  at  all,  jost  aif  you  please.  If  you  do  not 
wish  them,  I  'wiH  thank  you  to  liand  the  invoices  and  letters  over 
tb  Me^rs/  T.  fe  Co.  •  I  think  tw^nly-four  hours  will  allow  you 
ample  opportunity  for^ou  (o  make-up  your  ininds'on  this  point; 
4and  if  you  do  not  hand  them  ov^r  within  tliat  time,  I  will,  of 
coor^, -consider  that  you  tabe'the  whole:'^  On' the  22d  of  Au- 
gust, 18l2,;afcer  the  arrival  of  the  Fanny,  ^he  consignees  wrote 
to  T.  8s  Co^  and  accepted  the  shipment  by  the  Fannyi  and  with 
regard  to  tbe  Frances^  said:'*^  His  letter  also  speaks  dfilnodier 
ahipment  ofSl  packages  j&er  Frances^  which  on  arrival  we  shall 
then  hand  iff  our  deternii'nation.''  The  Frances  w^s  captured 
and  brought  in  for  adjucMdation  on  the  2dth  of  August,  and  on 
tiie  tOth  of  September,  tbe  consignees  accepted. the  shipment  by 
that  vessel. '  Held,  tbat^  the  goods  remained  the  property  of  \he 
enemy  shipper^  until  the  consignees  had  made  an  elecdon  to  take 
theih,  and  that  such  election  could  not  be  made  after  tbe  capture 
was  ^known  to  tfiem.  It  i&  k  rule  of  prize  law,  that  property 
cannot  be  transferred  in  transitu,  and  this  case  formed  no  excep- 
tion to  that  rule;  The  Frances,  xlaitft  of  Dunham  ^  Ran^ 
delpK,  8  Cranch,  3o4.  S.  C.  9  CrtmcJt,  1 83. 

16T.  W.  F.,  a  citizen  of,  and  resident  in; '  the  United  States, 
claimed' goods  shipped  by  J.'A..resid[ent  in  the  enemy's  country, 
to  A.  &  J.  A.,  resident  in  tbe  Utiited  States,  on  (heir  account  and 
risk,  wtth*^^orders  to  remit  the  proceeds  to  the  shipper  for  pay- 
ment. W.  F.,  tbe  claimant,  alleged  that  the  goods  had  been 
previously  orilered  by. him,  through  A.  &  J.  AJ,  to  be  imported 


PRIZE.  337 

•a  his  own  account  and  risk.  Upon  an  ofder  for  farther  proof, 
ibe  claimant  produced  &  letter  signed  by  himself,  and  addressed 
to  A.  &  J.  A.,  r^oesting  chem-iq  order  &oin  their  Triends  in 
Scotland,  goods  not  exceeding  in  value  1,000{«  sterling,  to  be 
shipped  so  soon  as  the  British  .order$  in  council  should  bje  ire- 
Ifoked  ;  and  a  letter  irom  A,  b  J.  A.  to  the  claimant,  written 
after  t^e  capture,  advisiitg  bira  of  the  capture  Of  the  goods,  snid 
to  be  sliipped  on  his  account  to  (heir  address,  and  desiring  >hini 
to  take  the  4ieces$ary  steps  to  have  his  property  -cleared;.  Bui 
no  ojxler  from  the  consignees,  A.  &  J.  A.^  to.tlie  shipper,  autho- 
riztng^the  shipment,  was  produced.;  ^eU,  that  to  produce  a 
change  of  property^  from  the  shipper  to  the  consignees,  it.  was 
essentially  necessary  that  tb»  goods  should  have  been  sent,  in 
consequence  .qf  some  contract  between  die  parties,  by  which  the 
one^agreed.to  sell  and  the  other  to  buy.  That  had  the  inten-* 
tion  of  t^e:  consignor^  to  ve$t  the  rigfit  of  property  in  the  con- 
signees been  clearly  proved^  it  would  not  have,  been  sufficient  to 
effect  such  a  change,  until  the  goods  were  received,  or  some  evi- 
dence given  of  the  agreement  of  the  consignee  to  ti^ke  them  on 
bis  own  account.  That  tlie  daim  of  W,  F.,  was  in  no  respect 
stronger  than  if  made  by  A.  ^.  J.  A.,  the^ponsignees,  there  being 

3>  proof  that  the  gbod^  were  ordered  by  them  as  the  agent  of 
[.  'F.  And  that  tlie  goods  were  at  the  risk  of  the  shipper  until 
they  should  be  received  .by\the  consignee,  and  being  captured 
before  they  were  so  received,  were  by  the  capture  made  good 
priw  as  enemy's  property^  TAc  jFrarKes^  daim  of  fV.  /Veficft, 
8  CrancA,  369.  '  -      . 

168.  No  lieu  upon  i^emy's  property,  by  way  of  pledge  oa 
hypothecation,  oV  for  advances  made-  by  the  consignee  to  the 
consignor,  or  in  vktue  of  ^.general  balance  of  account  due-  to 
the  consignee  as  a  factor,  is  sufficient,  to  defeat  the  right  of  the 
captors  m  a  Prtxe  CouFt;  unless  in  very  peculiar  cases,  where 
Ibe  lien  is  imposed  by  a  general  law  of  the  mercantile  world, 
independent  of  any  contract  between  the  parties.  The  Francegf 
Irvine^s  cUrim^  S  Craneh^  418*  ^ 

169.  ^  Freight  upon  enemy's  goods  seized  in  the  v^eisel  of  a 
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frieod^  is  Always  decreed  to  the  owner  of  ibe  vessd«/  The  posses- 
sion of  the  property  is  actaaUy  in  ^the  ship-  owner,  of  which,  by 
the  general  mercantile  law  of  nations, .  he  •  cannot  be  deprived, 
until  the  freight,  due  for  the  carriage  of  it,  4s  paid.  The  Fran- 
eeSf  Irvine^s  claim^S  Cranchj  418. 

'  170.  But  incased  of 'liens  created  by  the  mere  private  con** 
tract  of  individCials^  depending  upon  the  different  laiws  of  differ* 
ent  countries,  the  difficulties  which  an.  examination  of  «licb  claims 
^ould  impose  «pon  the  captors,  and  upon  the  Prize  Courts,  and 
the  door  which  sucl|  a  doctrine  woaldopen  to  frauds,  have  ex- 
cluded such  cases  from  the  consideration  of  those  Courts.  .  i&. 
171-.  When  goods  are  seat  updi)  the  'account  and  risk  of  the 
shipper,  the<lelivery  io  the  master  is  aderivery  to~him  as  agent 
of  the  shipper,  not  of  the.coiisigneej  and  it  is  cotppetenl  for  the 
consignor,  at  any  time  before  actual  delivery  to  the  c6nsignee, 
to  countermand,  it,  and  thus  to  prevent  his  lien  from  attaching. 
lb,  \     •  ' 

172.  Goods  were'^shipped  .in  the  enemy's  country,  in  pursu- 
ance'of  orders  from  tliis  country,  received  before  the  declaration 
of  the' late  war ;  but  previous  to  the  execution  of  the  orders,  the 
shippers  became  embarrassed,  and  assigned  the.goods^to  certain 
bankers  in  the  enemy-s  country,  to  secure  advances  made  by 
them,  with  a  .request  to  the  consignees  to  remit  the  amount  to 
the  bankers,  and  they  (the  bankers)  also  repeated  xXxa  same  re-' 
quest,  the  invoice  being  for  account  and  i*i$k  of  the  consignees 
in  this  country,  but  stating  the  goods  to  be  then  tlie  property  of 
the  bankers  :.  held^-  that  the  goods  having  been  purchased  and 
shipped  in  pursuance  of  oi^ders  fromthe  consignees,  the  propeMy 
was  originally  vested  in  them,  and  was  not  devested  by  the  in- 
termediate  assignment,  which '  was  merely  intended  t»  iransfer 
the  right  to  the  debt  due  from  the  consignees.  The-  Mary  and 
'SusQn^  daim  of  O,  if  U.  Van  fVagenen^  1  fFheat.  2&i 

0 

173.  A  neutral  ship  was  chartered  for  a  voyage  from  London 
to  St.  Michaels,  thence  to  St.  Petersbiirgh,  or  any  port  in  the 
Baltic,  and  back  to  London,  a^t  the  freight  of  1,000  guineas. 
On  her  passage  to  Su  Michaels,  she  was  captured  and  jbrought 
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into  a  port  of  ibe  UoiCed  States  for  adjiidication.  A  part  of  the 
eargo  was  condemned,  and  part  re8tore4f  The  freight  was  heid 
to  be  chargeable  upon  the  whole  cargo,  lis  well  upon  that  pari 
restored  as  upon  that  condemned*  THm  Anionia  Johanna^ 
1  Whtat.  159. 

174.  ^artf  Whether  in  the  aboire  case  more  than  a  pro  rata^ 
freight  was  dne  to  the  master?  li.  168.' 
'  175.  Goods  were  shipped  by  D.  B.  b  Co.  in  the  eixemy's 
oountry,  on  board  a  neuti'al  ship  bound  to.  a  nentral  port,  which 
was  capture  and  brought  in  for  adjudicat^n.  The  invoice  was 
headed,  **  consigned  to  Messrs.  D.  B.  %  F.^  by  order  and  for 
account'  of  J.  I/."  In  a  letter  accompanying  the  invoice  from 
the  shippers  to  the  consignees,  they  say,  "  For  Mr.  J.  L.  we 
open  an  acconnt'in  oof  books  here,  and  debit  him,  be.,  but  find 
his  order  for  goods  will  fer  exceed  the  amount  of  the$e  ship- 
ments ;  therefore,  we<  consign  the  whole  to  you^that  you  may 
come  to  a  proper  understanding  with  4iim."  Hdd^  that  the 
goods  were,  during  their' transit,  flie  property  and  at  the  risk  of 
the  enemy  shippers,  and  therefove  subject  to  condemnation  as 
prixe.  Tht  St  Jose  'Indiano^  lAzauTj  Claimant^  1  Wheat. 
208. 

176.  In  general,  (he  rules  of  the  Prize  Court  as  to  the  vesting 
•f  property,  are  the  same'  with  those  of  the  common  law,  by 
which  the  thing  sold,  (ifter  the  eompletion  cftht  contraety  is  pro- 
perly at  the  risk  of  the  purchaser.     Id,  212. 

177.  It  is  competem  for  an  agent  abroad,  who  purchases  in 
pursuance  of  orders,  to  vest  the  property  in  the  principal  imme* 
diately  on  the  purchase,  ^his  is  tlie  ca^e  when  he  purchases 
exclusively . on  the  credit  of  bis  principal,  or  makes. an  absolute 
appropriation  and  designation  of  the  property  for  his  principal. 
i*. 

178.  But  where  a  merchant,  abroad,  in  pursuance  of  order^, 
either  sells  his  own  goods,  or  purchases  goods  on  his  own  credit, 
(and  thereby  fn  reality  becomes  the  owner,)  no  property  in  the 
goods  vests  in  his  correspondent,  ontil  he  has  done  some  noto- 
riotts  act  to  devest  himself  of  his  title,  or  has  parted  with  the 
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possession  by  an  actual  and  unconditional  delivery  for  the  use 
of  such  correspondent.  The  St.  Jose  Indidno^  lAzaur^  Claims 
ant,  I  Wheat.  213.  , 

179.  Under  the  Spanish  treaty  of  1795,  stipulating  that  fret 
ships  shall  make  free  goods,  the  Spanish  character  of  the  ship 
being  satisfactorily  ascertained,  the  propprietary.  interest  of  the 
targo  cannot  be  inquired  into,  unless' so  far  <as  to  ascertain  that 
it  does  not  belong  to  citizens  of  the  United  StateSf  whose  pro- 
perty,  engaged  in'trade  with  the  eu&my,  is  not  protected  by  the 
treaty.     The  Pizarro,  2  ffheai.  22.1.  248.     . 

180.  A  neutral  vessel  was  chartered  to  take  Qn:hoard  a  cargo 
in  the  river  Thames,  and  deliver  it  at  Amelid  Islainl,  freight  free; 
and  there  to  take  on  board  a  return  cargo,,  for  which  a  sum  spe« 
cefied  in  the  charter  party,  was  to  be  paid  as  freight,  which  ex- 
ceeded the  freight  that  would  have  been  paid  on  tlie  return  cargo 
alone,  had  it  been  totally  unconnected  with  the  outward  voyage* 
The  vessel  was  captured  on  the  outward  voyag^,  and.tbe  cargo 
condemned  as.  enemy  V  property*  Freight  was  allowed,  by  tlie 
Court  below>  to  the  neutral  slj^p  owner^  pro  rata  itinerisy  on  tfae 
voyage  to  Amelia  Island,  a^  on  a  qwanium  meruit.  The  captors 
not  having  appealed,  held,  that  no  question  could  arise  on  tbe 
propriety  of  having,  allowed  the  ship  an]^  freight  whatever.  But 
this  Court  expressed  itself  satisfied  with  the  allowance  which  had 
been  made^  as  an  equitable  one.  ^The  Sumete,  9.  C ranch,  209. 
2J1. 

161.  On  principle,  acargo  to  be  delivered,  freight  free,  cannot 
be  burdened  with  the  freight  lo  be  paid  on  a  cargo  to  be  after- 
wards taken  on  board ;  especially,  where  no  sum  in  ^ross  ia  to 
be  paid  for  freight,  but  a  sum  depending  on  tbe  quantity  and 
quality  of  the  return  cargo,    lb.      -         ^  <    - 
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<•   .  .    ' 

Dormdi  ttn4  national  ckaracter*^ 

182.  A  SpaDish  sulked  who  came  to  the  United  States,  whea 
both  Spain  and  the  United  States  were  neutral>  to  car#y  on  a 
Irade*  between  tbiai  Douatiy-  and  the  Spanish  colontes,  under  a 
license  from  the  King  of  Spainv  ^and  continued  to  reside  in 'the 
United  States,  and  carry  on  that  trade,  after  the  breaking  out  of 
war  between  Great  Britain  and  Spain,  is  to  be  considered  as  a 
merchant  of  the  United  States,  and  enlitied  to  the  privileges  of 
his  neutral  domicil,*  although  such  trade  could  d}e  lawfully  car« 
ried  on  by  Spanish  subjects  only.  •  Ijivingstan  v.  Maryland  Ins. 
Co.s7  CrancA,'606.  537.  642. 

183.  Sneh  %  person  held  to  be  as  a  neutral  merchant,  .whe- 
ther he  carried- on  trade  generally,  or  confined  himself  to  a  trade 
from  the  United  ^States  to  the  Spanish  colonies*    lb. 

184.  The  national  character  of  a  person  depends  upon  his 
4oBiiciI,  but  this  must^be  disttngubbed  from  the  national  cbarac* 
Jer  of  bis  trade.  The  party  ^Ynay*  be  a  belligerent  subject,  and 
yet  engaged  in  a.neutrail  trade  y  or  he  may  be  a  neutral  sulyect, 
and  yet  engaged  in  hostile  trade.    Id,  542.    Fer  Stort,- J. 

185.  Whenever  a  per^n  is  bona  fide  domiciled  in  a  particular 
.country,  the  character  of  the  country  attaches  to  him,  and  it  is 
immaterial  what  trade  he  is  engaged  in^  or  whether  he  is  engaged 
Ln  any.    lb.  Per  Story,  J.^ 

•186.  The  trade  in  which  a  party  is  engaged,  the  family  that 
he  possesses,  and  the  transitory  or  fixed  character  of  bis  business, 
are  ingredients,  which  may  be  properly  weighed  in  deciding  on 
the  nature  of  an  equivocal  residence  ordomicil.  But  when  once 
that  domicil  is  ascertained,  all  other  circumstances  become  ian** 
niaterial.    Id,  543.  Per  Stort,  J. 

187.  Writers  on  public  law  distinguish  between  a  temporary 
residence  for  a  special  pdrpose  in  a  foreign  country,  and  a  resi* 
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dence  accompanied  with  an  intention  to  make  it  a.  pernanaot 
place  of  abode.     The  TTewa^  8  Cronchf  278. 

188.  Domtcil  18' a' residence  in  a  country  with  tbe  intention, 
either  lacidy  or' expressly  declared,  of  making*  it  a  permanent 
place  of  abode.    JJ. 

189«  The  doctrine  of  tbeBrise  Coorts  and  Courts  of  common 
law,  in  England^  on  ihe  subject  of  domicile  is  the  same  with  tliat 
of  the  writers  on  public  law,  except  that  it  is  'less  general,,  and 
confines  the  consequences  of  this  acquired  Character  to  the  pt'o- 
perty  of  persons  engaged  in  the  cotaimerce  of  the  country  where 
they  reside.    -IS.        '        '  .  .  • 

190.'  The  English  ^Courts  of  prite  and  of  common  law  de- 
cide, that  whilst  «R  Englishman,  oT'a  neqtral,  resides  in  a  hostile 
country,  he  is  a  subject  of  that  country,  ^nd  ba^  a  hostile  cha- 
racter impressed  upon  him.     /&.* 

191.  The  question .  whether  a  person  has  sofficiendy  mani- 
fested  his  intention  of  permanently  residing  in  a  cototry  mutt 
depend  upon  all  the  dreumstances  of  the  case.    Id.  ^79. 

192.  If  a  party  has  made  no  express  declarieition  as  to  bis  hi- 
tention  of  permanently  residing  in  a.  country,  bis  acts  maslf  be 
attended  to,  as  affording  the  most  Satisfactory  evidence  of  bis 
intention.    lb, 

193.  A  person  who  removes  to  k  foreign  country,  setdestberei 
and  engages  in  the  trade  of  tbe  country,  furnishes  by  these  acU 
$uch  evidence  of  an  intention  permanently. to  reside. there,  as  to 
stamp  him  with  the  national  chafacier  of  that  country.  ^  lb. 

.194.  In  questions  of  domicil,  tbe  chief  point  is  tbe  antmtcs 
mmtenii  ;  and  Courts  are  to  devise  such  reasonable  ^ules  of  evi- 
dence as  (day  establish  tbe  fact  of  intention.  ^  Ph 

195»  If  it  suiSciently  appear  that*  tbe  intention  of  removing 
'was  to  make  a  permanent  settlemept,  or  for  an  indefinite  time,  a 
domicil  is  acquired  by  a  residence  even  of  a  few  days.    ib. 

196.  A  neutral  or  sulked  found  residing  in  ^a  foreign  coun* 
try,  is  presumed  to  be  there  animo  thanenJi ;.  fiitiA  if  a  state  of 
war  brings  His  national  character  into  question,  thev^ftt^  j^ro- 
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tmndi  lies  opon  htm  to  explain  tbe^ircuixnlancas  of  bis  residence. 
The  f^enus,  8  Craneh,  279. 

197.  QtuBre,  Asr  tp  the  validity  of  the  rales  of  the  English 
Prize  Courts,  which  fix  a  natioi^al  character  upon  a  person  on 
the  ground  of  constructive  residence,  or  the  peculiar  nature  of 
his  tradq-?    IL 

198.  in  the  event  of  ja  vrar  taking  place  between  the  gov^rttr 
ment  under  which  a  person  resides,  and  that  to  which  be  owes  a 
permanent  ailegiancpf  he -is  .deemed  art  enemy  by  the  latter  with 
reference  to  the  seiture  of  so  much  of  his  property  concerned  in 
the  enemy's  trade,.as  is  connected  with  bU  tesidenoe.     Id.  280. 

199.  Tbe  same  rule,  as  to  property  engaged  in  the  enemy^s 
commerce,  applies  to  .neutrals.  .  Jb, 

200.  The  subjctctof  a  belligerent  state,  domiciled  in  a  neutral 
«&oontry,  is  deemed  a  neutral  by  both  belligerents,  witli  reference 
to  ti|^.  trade  which  be  carries  on  with  tlie  adverse  belligerent, 
and  witli  all  the  rest  of  the  world,    lb.' 

301.  A  national  character  which-a  man  acquires  by  residence, 
may  be- thrown. off  by  aretorn  to  hi«  native  .copntry,  or  even  by 
tltming  bis  back  onthejcountry  in  which  he  has  resided,  on  his 
Way  to  another,    lb.      .  - 

202.  If  .any  thing  short  of  actual  removal .  be  admitted  ta 
work  a  change  in  the  napobal  character  acquired  by  residence, 
the  evidence  of  a  bonufide  intention  should  be  such  as  to  leave  no 
doubt  of^its  sincerity.    Id,  28]. 

203.  Mere  declarations  of  an  intention  to  remove,  ought  never 
to  be  relied  on,  when  contradicted,  or  rendered  doubtful  by  » 
continuance  •  of  that  retidence  w4|ich  impressed  tt^e  character. 
lb. 

204.  A nativeor  natumlited  subject  of  one  country,  who  is 
surprised'  by 'a*  dedaralion  of  war  in  thie  country  where  (le  was 
domiciled^  is  not  entitled  to  time  .to  make  his  election  to  continue 
there*^  or  to  remove  to  the  country '^^o  which  he  owes  «  perma- 
nent allegiance;,  and  until  such  election  is  made,  his  property 
is  not  protected  from  capture  by  the  cruisers  of  the  latter.  Id: 
283.  '       . 
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205.  P^ter  Th^ore  VaoCyleogeo,  a  nwrctiaiit,  resided  io  and 
carried  on  trade  ftptn  a  Brkish  settiedieDt  oo  the  bay  of  Hondu- 
ras, Hke  oUier  inhabkanlSy  iiuriogthe  war  of  (he  refolotion: 
Held^  that  it  was  not  material  .to  Whoni  his  naiural  allegia'nce 
was  due;  be  was  epjoying  the  privileges,  and  sut^ect  to  the  in- 
conveniences, of  other  toerchant«  residing  in  the  same  place; 
and  his  property  was  liable  to  condemnation  as  pme  in  the 
.Courts  of  the  Uiuted.Stat^.  The  Chester  v.  The  Eospmwienif 
{Federal  Court  ofApppaU^)  2  DaU^  42; 

206./ A  citizen  of  the  United  States,  resident  in  a- foreign 
country,  may  jpicquire  th^  comraercial  privUeges  attached  to  his 
domiciL  Murray  v.  The  Charming .BeU&y,^  2  Craw^^  64.  119. 
Maleyv..  Shattuckj  ^.Cranch,  488. 

207;^  The  national  cbaracHer.of  the  owner  at  U)e  time  of  cap- 
tare,  must  decide  his  fight  to/claim,  and  a  subject  i^.condemned 
by  it  even  in  the  Couriis  of  his  native  country,  wHhout  time  be- 
ing allowed  him  to  elect  to  remove*     The  f^enuss  B  Crameh^ 

208/ The  hostile  character  of  property  at  the  time  pf  ctiptnie, 
establislies  .the  legality  of  the  cAp|iM'e,.aod  a94iitoreoir<fimstaace» 
ehanging  the  hostile  character  of  the  claimant  to  t^at  of  a  friend 
or  sulbjept,  caa  entitle  him  to  restitution.    Ib^  286*  '^ 

209.  J.  T.,  a  native  of  Greeyt  Britain^  came  to  the  United. 
States  in  1793,  where  he  resided  and  parried  on  trade  ontUthe 
year  1801.  lu-1797,  he  was  naturalized.  Ip  ISOl^.he  w^nt  to 
Fcaiice,  oa  commercial  business,  and,  some  time  -afterwards, 
passed  over  to  .England,  where  he  was  employ f}d  in  making 
pjurchases  fori^aiid  shipments  tp,  his  house  of  trade  in  the  United 
States,  of  which  R.  T.  &  VV^  S.,  residents  in  the  Uni^d  States, 
we^ie joint  partners.  In  1803,  he.settledi  ^^  Glasgow,  Habere  he 
oontipaed  doing  that  part  of  the  business  Qf  the  .partnership 
which  was  to  be  transacted  in  ,Great^Bi(itain,. until  the  declaration 
of  war  in  1312.  After  the  knowledge  of  that  event^Jie  frinsTt- 
ed,  no  cbmmercial  business  whatever,  a^d  was  delusively  em- 
ployed in  arranging  his  affairs  in  such  qianner  as  would  enable 
him  to  return  to  the  United  States.    In  August,  1813,  he  en- 
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gaged  a  pawige  in  a  vessel  about  to  ftail  to  this  coantry,  bat 
was  stopped  by  order  of  jthe  British  Govemiiieiit.  He  then 
passed  over  to  Ireland,  and  privately  embarked  for  the  Uoited 
States,  where  he  arrived  in  November,.  1813.  ^  His  letters*,  and 
other.testimony,  manifested  bis  intention  to  rietui^p; *bat  there  was 
nothing  to  show  that  he  bad  performed* any  act  which  coald  be 
<;Qnsid«red  as  commencing  4o  return  until  August,  1S13,  after 
die-capture,  but  befi^re  the  final  adjudication;  Held,'  *that  the* 
native  character. of  the  claimant  reverted  by  bis  return  to,  and 
acquiring  a  domicil  in,  bis  native  country,;  find  that  his  property 
was  liable  to  c(>ndemnatioii  as  enemy's  property*  'The  Frances^ 
Thompson f  Claimant y  Q  Cranch,  3S5«  -^^    /  .. 

210.  C.  6.,  a  native  .of  Great  Britain,  emigrated  to  the  Uni* 
ted  States  in  1793,  and  was  naturalised  in  1798,  having  in  the 
interim  returned<to  bis^  nadve  country  on  mercantile  business  in 
1794  and  i7.9e,  and  revisited  «the  United  States  in  1795  and 
1797 ;  be  agald  returned  to  his  iiatjve  country  in  1799,  was  tbere' 
married,;  ^nd  revisited  the  tTnited  States  with  Im  family  in  the 
same  year ;  continued  to  reside  in  New-tYork  nntH  1802,  when 
he  again  retnmed  to  Great  -Britainy  and.  resided  -  there  until 
1805,  when  he.  caibe  to  the  United  States,  (his  wife  having 
died  in  Scotland,)  formed  a.  partnership  with  J.  G.  of  New- 
York,  and  returned  to  Glasgow  in  tbcKsame  year^  where  he 
carried  on  the  business  of  the*  partnership  under  the  firm  of  C^ 
6;  b  Co* ;  remained  there  nntil  the  partnership  was.  dissolved, 
and  until  July,,  1813,  (more  tha»  a  year  after'  the  war  had 
broken  out  between  the  United.  States  and  Great  Britain,) 
at  which  lime  be  left  the' enemy's  country,  and  arrived  in  the. 
United  States  in  October  of  the  ^  same  year,  (after  the  capture, 
and  before  the  final  adjudication;)  be  kept  house  a|  Glasgow, 
and  built  a  wareboase  there, '(which  he  siill  owned  at  the  time  of 
ac^odication,)  and  kept  his  counting  house  therein^  He  form^ 
a  detecmination  to  i-etarn  to  the  United  States^  as  he  deposed, 
on  being  informed  of  the  declaration  of  war,  but  was  prevented 
by  his  engagements  and  commercial  concerns,  from  carrying  that 
Intention  into  efiect,'  nntil  the  period  above  ipention^d,  still  leav- 
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ing  solne'oMii*  aflain  miarniagad.  Hcldy  that  lus  domicil  at 
the  time  his  goods  were'captured,  deferaiiiied  the  character  of  the 
property  to  be  hostile,  and  liable  4o  eoodemnatioii*  T%e  Franr 
cesj  GUletpiiU  daim,  8  Crandtj  3^3.  .    '  ^ 

211.  The  prodoee  of  an  enemy's -colony,  is  liable  to  capture 
and  condemnation,  so  long  as  it  belongs  to  the  owner  of  the  soU, 
whatever  may  be  hts'  nadonal'  character  in  other  respects^  or 
wherever  be  miy  reside.' .  Mr.  BenikumU  dam  to  ThihyM$g^ 
heads  ofSugar^  9  CraticA,  191^  '      ,  ^ 

>  212.  An  island,  belonging  to  a  friencHy  power,  which  has 
been  subdaed  by  ihe  arms  of  tbe'imeiny^  is  to  be  conndered  as 
an  enemy's  colony,  sq  long  as  it  remains  in  his  possession.  Al* 
though  acquisitions  made  do  ring  war  are  not  considered  as  per- 
inanebt  until  confirmed  by  treaty;  y^trto  every  cooHnercial  and 
belligerent  purpose,  they  are  tonsidered  as^  part  of  the  domain 
of  the  conqueror,  so  long  as  lie  retains  the  possession  and  go- 
vernment of  them.     Id.  195.    *    V 

213.  The  principles  of  the  unwritten  law  of  nations  ai«  fixed 
and  rendered  stable  by  a-  series'  of  jodicisd*  dteiirims.  The 
decisions:  of  the  Courts  of  every  eoontry,  show  hew  thebw^of 
nations,  in  the  given  case,  is  understood  in  that  Country  f  and 
will  be  |:onsideVed  with  respect,  thoiigb  not^  received  as  autkorttff^ 
in  adopting  the  rule '  which  is  to  prevail  ii^^is'  couhtry.    U. 

214.  The  United  States  having,  atone  time,  formed  a  com* 
pohentpart  of  the  British  empire, ^Aetr  prize  law  i^as^  our  priie 
law.  When  we  scfparated,  it  continued  to  1>e^ottr  prise  law,  so 
far  as  it  wsTs  adapted  to  dur  cirdumstances,  and  was  hot  rwed 
by  the*  power  which  was  capable  of  changing  it;    Rn     ' 

215.  But  any  obvious  mistbnstruaion  of  pubKclaw^  made  by 
the  British  CouH^  will  ifbt  be  considered  ts  forming  a-rale^r 
the  Courts  of  the'  United  Statesj  nor  is-anyrecent  rule  of  the 
British  Courts  entitled  to  more  respect  than  the  recent -rules  of 
other  countries.    16. 

216.  Where  a  rule  is  Said  to  be  Ibunded  tipon  a  case  solemnly 
decided  before  the  Lords  Commissioner^  in  prize  causes  in  ITSS^ 
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Hicb  nile  MMOl  lie  coiifidcied  as  a  recent  rule,  inapplicable  i0 
the  Cofirt&  of  this  coontry,  anless  tha  case,  on .  the.  authority  of 
whieh  It  18  said  to  rest,  was^determiaed  contrary  to  former  prac- 
tice or  former  opioioiis,  or  jta4he  rule  of  other  nations  in  a  simi- 
lar case.s  Mr.  BenxonU  daimio  Thirty  Hagikeadi  of  Sugar^ 
9'Crfmch,  Wil,  IWT.  198.  T 

217.  A-.merchant,  having  a  fixed  residence^  and  candying  on 
t^ttsiaejM  at  the  place  of  -his  birth,  does  not  acqdire  a  foreign 
commercial  character,  by  occasicmal  visi^  to  a  foreign  <;ountry. 
TheNertide,  9  CrofrfA,  414.  ,  , 

218.  In  questions  of  salvage,  A^  law  of  the  conntry,  where 
the  party  who^c^aims  irestitiKion,  h^domi^ed,  without  cegard  to 
his  birth  oraUegtaiice,  is  the  rtt)e  which  is  applied. to  determine, 
whether,  and  upon  what. rate  .of^f^alvage,  his*  properly  shall- be 
restored  on  jrecaptut^e. .  Th%  Adeline^  9  Cranohj  244.  yThe 
Star,  3  Wheat.  74.  *  .      .     -  , 

219»  Good^  the  property  of  merchants  actually-domiciled  in 
the  enemy's^country  at  tbe  breaking  out  of  a  war,  are*  subject  to 
capCure^aad  confiscation  as  prize;  The  Mary  Md  Susai^^  daim 
0f  Riehardion,  1  Wheat.  46,  $4.    •    - 

230*. The  property  of  a  house  of  trade  in  the  enemy's  coun- 
try,, is- confiscable  as. prise  of  war,  notwithstanding^. the  neutral 
domicil  of  one  dr.more  of  its  partners.  -The  Antimia  Johanna^ 
I  Wheat.  Ul,  1«8.  The  Friendachaft,  Moreira,  Claimatki, 
4  H%i^.  105;.  107.    ■  ^  -        . 

22U  The  iiative'  character  does  not  revert,  by  a  nuMre  return 
to  his  native  country  of  amerchant,  whoi  is  domiciled  in  a  neutral 
country  Hi  the  time  of  cstptpfe;  who  afterwards  leaws  his  com- 
mercial establbhment  in,  the  neutral  country  to  be  conducted  by 
fais  clerks  in  fais>absence;  who  visits*  his* native  country  merely 
on  .iaeicant9e;  bu^iftess,  and  ^intends  to  return'  to  his  adopted 
country..  Under  thes6  circumstances,  therneutral  domicil  sfill 
continues.    Tfye  Fri^ndsch^/it  3  Wheat.  14.  51.  r    . 

222.  British  su^)eets^  resident  in  Portugal,  do  not  retain  their 
native  character^  but  acquire  that  of  the  country^  where  they  re- 
side.   Id.  62.    . 
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S23.  It  seem,  th9it  where  a  native  citi»en  of  the  United  StaUs 
emigrated  before  a  declaratioo  of  war  to  a  neutiral  country,  there 
acquired  a/doftiicil,  and  afterwards  returned  to  the  United  States 
during  the  war,  and  re-acquired  his  i^ative  domipil,  he  became  a 
redi]nteg)-ated  American  citizetf ;  and  could  not  afterwards^  jl»- 
grarUe  hello,  acquire,  a  oeutrardoirtidl  by  agAiit.eimgraling'to 
his  adopted  country/  TheDoilhrmavfm,  2  JFAeat.  76,  d8.    . 

224.  Thc.terita,  "subjects,"  in  toe  15th  article  of  the  Spankh 
treaty  of  1795,  when  applied  io  persons  o^ifg  allegiance  to 
Spain,  must  be  construed  in  the  ^ame  sense  as  the  term  *'  citi- 
zens,-' or  '^iBhabuaDt8,"-<i^heta  appli^  to  persons  owing  alle- 
giance  to  the  United  ^tates,  and  extends  to>  all  persons  domiciled 
in  th^  Spanish  dominions.     The  ^izarro,  £  IfheaU  227.  245. 

225.  Ships  owned  by  Spanish  subjects,  domiciledin  a  foreign 
country,  with^which  the  Unrted' Stales^  are-  at  war,  cannot  be 
protected  by  the. treaty.    Jb.':' 

,'.'■■  .".''-.'.  J'     '•  ■ 
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Liability  to  capture  for  navigating  under  4he  enemvfU  license*- 

-^       >        '  '  .       \ 

I 

^^^  4 

,  22^.  The  sailing' on  a  voyage  under  the  lic^^e  and  passport 
of  protection  of  the  enemy,  in  furtiieitiiice  of  itia  views  or  inte- 
restfif,  constitutes  sucVan  act  of  illegality,  as  subjects  (be  ship 
and  cai^b  to  confiscation  as  prize  of  war/  T%e  Julia,  8  Cranehf 
18k  190.  The  wSurora,  lb.  203.  The  Hiram^  8  Grdnch,  444. 
The  Ariadfie,<2  Wheat.  143.      .  ;  -,  - 

227.  A  personal  license  is'  distinguishable  from  a  general  or- 
der vof  the  ^nemyauthommgand  protecting  all  trade  tb  a  neutral 
country.!     The  Julia,  6  Cranch,  181;  196,       '' 

228.  The  passports,  or  safe- conducts;  form^riy  gt Anted  to 
fishing  vessels  of  enemies,  were  founded  upon  reciprocity  or  com- 
pact between  the  belligerent  power^  and  ao  argument-  can  be 
drawn  from  them  in  favour  of  at  liceiise  from  the  enemy  to  navi- 
gate and  urade  in  furtherance  ^f  his  views  ismd  interests.  The 
Julia,  8  Cranch,  200.  . 


».  • 


/ 
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239.  Tiie  assignees  of  an-  enemy's  liceDse  stand  on  the  same 
footiDg/With  the  parties,  to  whom  it  was  originally  granted* 
'They  are  considered  as  entering  into  .the  views,  and  contracting 
to  acconpUsb  the  iolentions  of  the  origioal  grantee ;  and,  at  all 
events,,  the.  illegality  of  the-use  of  the  Kcense.indissolably  at- 
taches to  tbem^  fTheJtiiaf  8  Cranchf  200.  ^ 
'  290;^  It  is  an  immateiiaL  inquiry,  whether  the  possession  of  a 
ficenao  firom  the  enemy  wouk)  or  woald  not;  have  pinMected,  the 
•property  from  copfisqation  in  Ms  Priie  Coarts.  It'is  sufficient 
if  il  was  the/ea«oj]able.expeatatioD  of  the  parties,  and  if  they 
accepted  the  license  with,  that  view.  The^urtxrOf  Q'Crandii 
220.  .        ^^ 

231.  The  moment' the  ve^l  sails- on  a  voyage  with  the  ene- 
my's  license  on  boards  theofieucie  is  consummated ;  there  is  M 
locus  peniteatitB^S  SLnd  she.  beoon^es  instantly  iiable' to  captnrei 

232.  ThesaiKng  with  an  enemy's  license  constitutes,  of  iUielf, 
an  act  of  illegality,  wbich.sobjeqts  the  property- to  confiscation, 
withotft  regard  to  the.t>bjeoi  of  the  voyage  o|r  the  port  of  des^a- 
tion.     The  Ariadney  2  fFheat.  143.  147.    ,   ^  ^ 

23>3«  'A  vessel  and  cargo,  jvhich  is  liable  to  capture  as  enemy's 
property,  or  for  isailing  under  the  pass  or  licehs^<  of  tfae^^nemy, 
or  for  trading  with^the  enemy,  may  be  seized  f|fter  her  arrival  in 
a. port  of  the  United  States,  and  condemned  as  prise  o§war« 
The  delictum  h  not  purged  by  the  terminktion  of  the  voyage. 
The  Caiedmiaj  4  fVlmt.  JQO, 

224.  The  circumstance  of  the  vessel  haviag  been  sent  info-an 
enemy's  port,  ibr  adjudication,  %nd  afterwards  permitted  to  re- 
sume .her  Visage,  held  to  raise  a  vidlent  presumption  that  she 
bad  a  license  from  the/enen^y,  which  the  claimant  not  haviag 
repelled  by  explanatory  evidence,  condemnation  was  pronounced. 
The  Langdon  Chevesy  4  Wheat.  103.  .- 


■  'f: 


■* 
% 
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Contr<iJHind^  blockade,  oncZ  resistance  of  visitaii(m.  and  stareli, 

y.  »-       «  •  '  .  • 

* 

235.  There  ace^aoy  ficis'WJuch  inflitt  opop  neUtralB  the 
penalty  of  coajfisc^tiooi  from  the  sttbaerviaowy  vbich  they  are 
supposed  to  indi^le  to  teneiny  iiiterest9.f  the  cntrying  of  enemy 
despatches ;  the  transportation  of  miKtary  persons,  &ic.  The 
ground  of  Uiose  decisions  is  the  vohintary  ioterpq^tion  of  the 
party  to  further  the  Yi^ws.atid  interestrof  one  belligerent. at  the 
exp'^nse  of  another.  .  The  Julia^  6  Crandij  198. 

836.  The  ordinance  of  Congrvess,.  issued  daring^  the  war  of  the 
revolution^  by  iv;hich  tiie.role  otfret  ship's  free  gpods  was  recog- 
nised, (with  the  exception  of  such  neutral  vessels  b»  were  em- 
ployed in  carrying  contraband  or  soldiers  to  the  enemy,  and  con- 
taining another  article  conQning.the  tervfueoiiirdbani  to  the  arti- 
cles  therein  meniioned,  and  provisions  were  omitted,)  was  not 
rae^m  to  protect  from  captuM  a  neutral  .ship  laddn  with  pro- 
visions^  and  .bound  to  a  besieged  place.  -  Congress  did  bot  mean, 
by  iheir  orduiance,  to  ascertain  in  wha't  cases  .the  rigfats  of:'neti- 
trality  should  be  fiirfeited,  in  exclusipoof  all  othei^cas^s^  Djosiy 
etalv.  The  Estem^  {Federal  Court  qf.Jppesis^)  2JDafi.34. 

23']^  Provisions,  neutral  property,  but  ttie  growth  of  ^e  ene* 
my's  country,  and  destined  for  the  supply  of  the  enemy's  mili^ 
tary  or  nay^l  forces,  are  contrabands  *  The  Con^n^^^t  I  Wheat. 
382.388..       .         ■    ^        '  ,  -      . 

238*  Provisions;  neatral  prdf^rty,  and  the  growth  of  a  neu- 
tral conntry,  destine^  for  the  general  supply  of  human  life  in  the 
enemy '^s country,  are.  not  contraband.    J&.        ' 

239,  Freight  is  never  due  totheneutral^arrier  of  contraband. 
Jd.  387-394,39'?.  •   ,   ..         . 

240.  Being  engaged  in  the  transport  service  of  the  enemy, 
or  in  the  conveyance  of  n^ilitary  persons  in^  his  employ,  or  of 
despatches,  are  acts  of  hostility  which  .subject  the  property  to 
confiscation.    Id.  39^1.  404,  405. 
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241.  Aneutnil  ftbip,  laden  with  a  cargo  of  provisions,  the 
property  of  the  enemy,  sp^ially  permitted  to.be  exported  for 
the  supply  of  his  forces,  is  AOt  enticed  to  freight.  The  Com* 
nwrcen,  1  Whe^.  382. 

242.  It  makes  no. difference,  io  such  a* case  as  the  above,  that 
the  enemy  is  carryingon  a  distinct  war  in  conjunction  with  Us 
allies,  who  are  in  amity  with  the  country  of  the  eaptor,  anjl  that 
the  provisions  are  intended  for  the  supply  ofihe  enemy's  troops 
engaged  in  that  distinqt  war,  ,and  that  thcf  ship  in  which  the  pro- 
visions are  transported  belongs,  to.  subjects  of  one  of  those  allies* 
Id.  383. 

243.  The  fact  of  clearing  out  for  a  blockaded  port,  is  in  itself 
innocent,  unless  it  be  qpf  ompanied  with  knowledge  of  the  block- 
ade.   Fiizsimmom  v.  J^ewpprt  Ins.'Oo.  4  Ctafici^  185.  198* 

244f  Persisting  in  the  ipientibn'  to  enter  a '.blockaded  port, 
after  warning  by  the  blockading  force,  is  not  an  attempt  to  enter, 
nor  a  breach  of  the  blockade,.unless  connected  with  some  act  on 
the  part  of  the  vessel*,    ii*      -' 

245.  lingering  about  the  blockaded  placed  as  if  watching  for 
an  opportunity  to  'si^il  into  it,  or  the  single  cii^oms(anoe  of  not 
making  immediately  for  some  other  part,  or  possibly  obstinate 
and  determined  declarations  of  a  resolution  to  break  the  block- 
ade, might  be  evidence  of  an  attempt,  after  warning,  to  enter  the 
blockaided  port.    /A.  v  '  / 

'  246.  QtMsre,  Whethec  sailing  for«a  foloekaded  poi't,  knowing 
it  to  be  blockaded,  be  an  attempt  to  enter ;  and  whether  it  is  to 
be  adjudged  a  breach  of  the  blockade  from  the  departi^re  of  the 
vessel.^  lb. 

9 

247.  Sailing  to:a  blockaded  port,  not  knowing  it  to  be  block- 
aded, is  not  a  breach  of  the. blockade.  Teuton  v.  jPi^,  5  Cranehj 
335.343.. 

248i  It  seems  to  be  a  duty,  in  ordinary  cases',  to  mdte  inquiry 
in  the  neighbourhood,  if  information  be  attainable,  respecting 
the  continuance  of  a  blockade  known  previously  to  exist.  Ma- 
ryland Ins.  Co.  v:  Wbod^  6  Cranch^  29. 48. 

248.  The  British  order  of  the  fith  of  January,  1804,  "  not  to 
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consider  blockades  as  existing,  unless  in  respect  to  partictdar 
ports  which  may  be;actually  invested,  and  then  .not  to  capture 
vessels  bound  to  such  port$^  unless  they  shall  have  been  pre-* 
viously  -warned  not  to  enter  th^m/'  was  a  mitigation  of  the  gene- 
ral rule  as  to  blockades,  and  under  it  a  vessel  might  lawfully 
sail  for  a  blockaded  poU,  knowing  it  to  be  blockaded,  and  was 
BOt  liable  for  a  l^reach  of  blockade  until  warned  off,  Manfiand 
Ins.  Co.y.  Woody  6  Craneh,  29.  48. 

S50.  The  letter  of  the  British  miiiister  in  jthe  United  3^tes,  of 
the  12th  of  April,  1804,  extended  to  the  isia^id  of  Curracoa,  the 
above  order  respecting  Martiniqueand  6uadaloape«  The  Mary* 
land  I$is.Co.v.^fVo6dy7  Cranch^  402.,   • 

251.  The  rij^l^t  to  blockade  an  eneinj^'j,  port  with  a  compe- 
tent force,  is  a  right  secured  to  every  belligerent  by  the  law  of 
nadonsf    M^CalTv.  Marine  Ins.  Co.  8  Cranch^  $9. 65* 

252.  No  neutral  can,  aft^r  knowledge. of  a.  blockade,  enter, 
or  attempt  to  eater,  the  blockaded  port,  without  subjecting  the 
property  to  the  penalty  of  confiscation.  '  lb. 

* 

'253.  The  act  of  sailing,  .with  an  intention  to  break  a  block- 
ade, is  a  sufficient  breaeh  to  siuthorize  confiscation,  ^Ijthough  at 
the  moment  of  capture  the  ship  be  driven,  by  stress  of  weather, 
in  a  different  direction  from  the  port  of  destination!  .  7%e  JVe- 
reu2e,  9  Crunch^  440.446.  .-  i  > 

254.  A  blockade  ddes^not,  according  to  ^modern  usage,  exr 
tend  to  a  neutral  ve&sel,  found  in  port,  nor  prevent  her  coming 
out  with  the  cargo  which  was  on  board  when  the  blockade  was 
instituted.     OKvera  v.  The  Union  Ins*  Co.  3  Wheat.  194. 

255.  The  right  of  search  grows  out  of,  and  is  ancillary  to, 
the  greater  right  of  capture.     The  Jfereide^  9  CranA^  428. 

256.  The  resistance  of  a  convoy,  is  the  resistance  of  all  the 
ships  associated  under  the  common  protection,  without  any  dis- 
tinction whether,  ihe  convoy  belong,  to  the  same  6r  another 
neutral  sovereign.  S.  C.  429.  439.  The  Atalania,  3  Wheat. 
423. 

257.  The  right  of  visitation  and  search,  is  an  unquestionable 
belligerent  right;  but  it  must  be  conducted  with  as.  much  regard 
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to  the  safety  of  the  vessel  detained,  as  is  consistent  with  a  tho- 
rough examination  of  her  character  and  voyage.  Tfe  •Inna 
Maria,  2  Wheat;  227.^2: 

PRIZE  VIL 

•  .  <•  •  * 

Trade  with  the  enemy ^'and  breach  ofmvnicipal  law. 

«         •  •  ■>  ^  ,  ' 

.258.  The  making  of  remittances  iq  satisfaction  of  debts^al- 
though  to'  siiibjects '  of  a  nation  at  wilr,  is  no  violation  of  the 
duties  of  a  citizen.  Goods  shipped  by  a  citizen  to  a  friendly  coun- 
try, with  an^  avowed  intention  to  remit  the  procjseds  to  the  ene- 
my's tountry  for  the  payiaent  of  debts,  would  not  be.  prize  on 
capture  by  a  fellow  citizen.  ^MiOer  v.  The  Refolution^  {Federal 
Court  ofJlppeah,)  2  Ball.  12. 

259.  After  a  declaration  of  war,  a  citizen  cannot  lawfally  send 
a  vessel  to  the  enemy's  territory  to  bring  away  goods,  his  pro- 
perty,  and  purchased  befdre  the  war.  The  Rapid,  8  Cranch^ 
155.  162. 

260.  By«  the  law  of  prize,  a  hostife  character  is  attached  to 
trade,  independently  of  tli^  character  of  the  trader^  A  citizen 
or  ally  may  be  engaged  in  a  hostile  trade,  and  tliereby  sabject 
his  property  to  condemnation  as  prize.     lb. 

261.  Every  thing  thai  issa^s  from  .the  enemy's  country,  is, 
jprima  facie,  the  property  of  the  enemy  ^.  and  the  onus  probandi 
is  on  the  claimant  to  show  the  contrary,    lb. 

262.  But  if  ^he  claimant  be  a  citizen  or  an  ally^  at  the  same 
time  that  he  proye^  his  proprietary  interest,  he  confesses  an 
ofience,  which  takes  away  his^er«ona  standi  injudicio,  and  de- 
prives him  pf  his  right  to  claiin.     lb. 

263.  The  illegality  of  trade  by  a  subject  or  citizen  with  an 
enemy,  is  uuiversally  recognized  by  comltiercial  nations.  It 
was  the  acknowledged  law  'of  the  former  Cou^'t  of  Appeals  in 
Prize  Causes ;  it  was  tlte  law  of  England  before  the  revolution, 
and,  therefore,  constitutes  a  part  of  the  Admiralty  and  Maritiflae 

45 
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jorisdiction  conferred  on  tbe  United  States  jadiciary^  in  pursu- 
ance of  the  constitution.     Tl«  Rapid,  8  Cranch,  155.  162« 

264.  By  trading,  in  prize  law,  is  not  meant,  that  signification 
of  the  term  which  consists  in  negotiation  or  contract.  The  ob- 
ject, policy,  and  spirit  of  die  rule  prohibiting  trade  with  the 
enemy y'  is  to  cut  off  alt  cooMnunication  and  locomotive  inter- 
course between,  individuals  of  the  belligerent  states.  Intercourse 
inconsistent  wit^  actual  hostility,  is  the  OMence  against  which  the 
operation  of  the  rule  is  directed;    lb. 

265.  Quare,  Whether  on  tbe  breaking  out  of  war,  a  citiien 
has  a  ugbt'toremove  from  the  enemy^s  country  to  bb  own  with 
his  property  ?    Id.  163* 

266.  A  citizen  biTs  not  ivright,  on  the  breaking  out  of  war,  to 
leave  the  United  States  for  the  purpose  of  bringing  home  bis 
property  from  an  enemy  country.    /6«  . 

267.  A  vessel  owned  by  citizens  oif  the  United  States  sailed 
from  Naples  oa  the  22d  of  June,  tBl2,  with  a  '9argd,  and  a  BrW^ 
tish  license  to  carry  the  same  from  Naples  to  England.  She 
touched  at  Gibraltar,  and  there  left  ps£rt  of  her  cargo,  and  sailed 
from  thence  for  the  United  States.  On  tbe  3d  of  August,  1312, 
she  beard  of  tbe  war  between  the  United  States  and  Great  Bri- 
tain, and  changed  her  course  ;fbr 'England.  She  wa^  &fter- 
wards  captured  by  the  British,  sent  into  Ireland,  acquitted,  and 
there  disposed  of  her  cargo*  She  then  proceeded  to  Uveirpool, 
and  took  in  a  cargo  purchased  with  the  proceeds  of  <be  cargo 
broMght  from  Naples,  and  sailed  from  Liverpool  for  Boston  on 
the  9th  of  May,  18l3.  On  the  2d  of  June  folkiwiug  she  was 
captured  by  a  privateer  of  the  United  States,,  and  brought  in  for 
adjudication.  Heldy  that  this  was  an  illegal  trading  with  the 
eneoiy.  Vessel  and  cargo  condemned  as  prize  to?tbe  captors. 
The  Alexander,  8  Cranch,  169. 

268.  It  feem^,.  that  the.  purchase  of  goods  of  enemy  maaufac- 
tare,  and  avowedly  belonging  to  an  enemy,  is  not  legalized  by  the 
mere  fact  of  the  sale  being  made  in  a  neutral  port.  Tbe  goods 
must  have  become  incibrporated  into  the  genera]  stock  of  neutral 
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trade  before  a  citizeo  can  lawfully  become  a  purchaser.  The 
Mia,  8  Cranch,  196. 

269:  It  18  not  universally  true,  that  a  destination  to  a  neutral 
port  gives  a  bona  fide  character  to  the  voyage.  If  the  property 
be  altiniately  destined  for  an  enemy  port,  or  an  enemy  use,  the 
intei^sition  of  a  neutral  port  will  i^ot  save  it  from  condemna- 
tlon. '  Jd.  200. 

.270.  Strictly  speaking,  in  war,  all  intercoms  betweisn  the 
subjects  and  citizens*  of  the  belligerent  countries  is  illegal,  unless 
sanctioned,  by  the  authority  of  the  Government,  or  hi.  the  exer* 
cise  of  the  duties  of  huipanity.  The  Jvlid,  8  Cranch,  193, 
194. 

271  •  By  the  law  of  France  and  England,  all  trajde  with  an 
epemy  is  prohibited,  un^der  the  penalty  of  confiscation  as  prize  of 
war.    lb.  ' 

272.  No  contract  with  an- enemy  is  valid,  at  least  so  far  as  to 
give  him  a  remedy  in  the  Courts  of  either  country.  While  b^ 
continues  an  enemy,"  he  has  no  persona  standi  injudicio.    lb. 

273..  There  is  no  difference  between  a  direct  ihtercour^  by  a 
citizen  with  the  teemy's  country,,  and  an  intercourse  through  the 
m^ium  'of  a  neutral  port.  The  latter  is  as  strictly  prohibited 
as  the  (brmer.     The  JuUoj  8  -Cranch,  195.    . 

274^  Citizens  of  the  United  States  are  equally  guilty  of  tra- 
ding with  the  ^neipy>  whether  the  tt'ade  be  carried  on  between 
an  enemy's  port  and  the  United  States,  or  between  sudh  port  and 
any  foreign  countiy.     7%c  JBttg-cn,  I  Wheat?  74. 

275.  If.property  be  engaged  in  an  illegal  traffic  with  the  iBUe- 
my,  or  evcq  in  an  attempt  to  trade,  it  is  liabFe  to  confiscation,  i^s 
well  on  the  return  as  on  the  outward  voyage.  2%e  Julian 
8  Cra»cft,  202,  203.  'V 

276.  It  may  be  assumed  as  a  proposition,  liable  to  few,  if  any 
excep^obs,  that  the  property  which  is  rendered  aaziiiary  or  sub- 
servient  to  enemy  interests,  becomes  tainted  with  fprfeitare.    Ib^ 

277.  Property  captured  in  an  illegal  intercourse  with  the  ene- 
my^  is  considered  a^  enemy's  property,  whether  it  belongs  to  a 
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citizen  or  an  ally,  and  is  condemned,  not  to  the  government,  but 
to  the  captors. '  The  StJly,  8  Cranch^  38(2. 

278.  If  one  of  two  partners  in  a  house  of  trade  in  this  country 
obtain  a  United  States'  register  for  a  ship,  by  swearing  that  he, 
together  with  his  partner,  of  the  city  of^ew^Yorky  are  the  sole 
ownei*s  of  the  vessel  for  which  the  register  is.obtaioM,  when  in 
feet  his  partner  is  domiciled  in  England,  the  vessel  is  liable  to 
forfeiture  under  the  registry  act  of  December  Slst,  1792,  c,  146. 
[i.]  and  if  proceeded  s^ainst  as  prize  of  war,  wiU  be  condemn- 
ed as  such,  although  no  claim  for  the  forfeiture  be  interposed  by 
the  United  States.     The  V^us,  8  Cranch,  353.  276* 

279.  A  municipal  forfeiture  linder  the  laws  x>f  the  United 
States  is  absorbed  in  the  more  general  operation  of  the  law  of 
war,  and  property  which  is  Jiabk  to.  such  forfeiture,  if  captured, 
is  condemned  to  the -captors,    lb,        ' 

> 

280.  A  vessel  sailing  to  the  enemy^s  country,  after  the  exist- 
ence of  war  is- known,  and  bringing  away  a  cargo  laden  in  the 
enemy's  country,  is  guilty  of  trading  with  the  enemy,  and^being 
taken  on  her  way  from  the  enemy's  port,  is  liable  to  confiscation 
as  prize  of  war,  vhether  she  belongs  to  citizens  m  enemies. 
The  St.  tiCkWrencey  8  Cranch^  434-  "7 

281.  QucBre^:  Whether  a  citizen,  ^having  funds  in  the  enejny'ii 
country,  has  a  right  to  withdraw  them  after  a  declkratibn  of  war  ? 
And,  what  latitude  he  may  be  allowed  in  the  exercise  of  that 
right,  if  it. exists?    Jh.    -  ..      * 

282.  The  sailing  with  a  cargo,  on  freight,  from  aneutraf  port 
to  the  enemy's  country,  after  a  knowledge  -^of  >  the  war,  amounts 
to  such>  a  trading  with  the  enemy  as  to  sulgect  both  the  vessel 
ajid  car^o  to  co^idemnation  as  prize  of  war,  if  captured  whilst 
proceeding  on  that  voyage.;  The  Je^^h^  8  Cranch^  451; 
454. 

283.  The  alleged  necessity  of  undertaking  sudi  a  voyage  to 
enable  the  master,  out  of  the^freight,  to  discbarge  his  expenses 
at  the  neutral  port,  countenanced,  as  the  master  declared,  by 
the  opinion  of  the  minister  of  the  United  States,  at  a  foreign 
court,  that  by  undertaking  such  a  voyage  he  would  violate  no 
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law  of  the  United  States,  affords  nojegal  excuse  which  this 
Court  could  admit  as  the  basis  of  its  decision.     The  Joseph^  ^ 
8  Cranch^  451.  454. 

284.  If  a  vessel  be  taken  during'  the  same  voyage  in  whkh 
the  offence  was  committed,  though  aAer  it  was  committed  she  is 
considered  as  being  in  delicto^  and  subject  to  confiscation.  Id. 
454. 

285.  Where  the  voyage  was  an  entire  one  from  the  United 
Slates  to  England,  thence' to  the  north  of  Europe,  arid  thence 
directly  or  indirectly  to  the  United  States ;  even  admitting  that 
the  outward  and  homeward  voys^es  could  be  separated,  (which 
was  not  conceded,)  still  the  termini  of^he  homeward  voyage 
were  St,  Petersburgh  and  the  United  States.  The  continaity  of 
such  a  voyage  cannot  be  broken,  by  voluntary  deviation  of  the 
master  for  the  purpose  of  carrying  on  -ah*  intermediate  trade. 
Therefore,  where  the  vessel,  in  suA  a  voyage,  was  captured  on 
its  return  to  theUnited  States  from  the  enemy's  port,  in  ballast, 
Iniving  deposited  a  cargo  ^ken  in  -  at  the  neutral  port,  k  was 
condeifniied  as  prite  of  war  for  ibe  o^^ce  of  trading  with  the 
enemy.    16.  -        .       ' 

286.  "Qturre,  ^  tonhe  ri^t  of  d*  citizen,  on  the  breaking  out 
of  hostilities,  to  withdraw  his  property  purchased  befote  the  war, 
from  an  enemy  country  ?     The  St.  Laiffrenct^  9  Cranckj  120. 

28T.  Admitting  suchvight  to  exist,.it48  necessary  that  it  should 
be  exercised  with  due  diligence,  and  within  a  reasonable  time 
after  the  knowledge  of  hostilities.    lb. 

388.  Where  a  shipment  was  made  from  Ihe  enemy's  country 
tpore  than  eleven  months  after  the  declaration  of  war,  it  was  held 
to  be  too  late  for  the  party  to  makjp  the  shipment,  so  as  to  ex-  * 
empt  him  from  the  penalty  attached  to  an  illegal  traffic  with  the 
enemy.    lb. 

289/ The  subject  of  ti  State  at  war,  canni>t,  under  cover  of 
neutral  Qiuniments,  however  regularly  procured  or  formal  they 
may  be,  carry  on  a^  trade  with  the  enemy,  in  violation  of  his 
duty  and  allegiance  to  his  own  country.  The  JRtfg'en,  r  Wheat. 
62.  67. 
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Ransoms  J  recapiute,  and  stUvage* 

290.  An  ally  in  the  war  is  bound  by  a  ransom-bill,  given 
by  a  co-belligerent  to  a  captured  vqs^L  MUler  y.  ITie  jRetoZu- 
tiofif  {Fedirci  Court  ofAppedU^)  2  JDoK.  15. 

291  i  An  attempt  by  a  neutral  master.  to,re^scae  a  vessel,  cap- 
tured by  a  belligerent,  is  cause  of  condemnation,  and  it  is  no  part 
of  the  duty  of  the  niaster  -to^m^ke  such  attempt*  The  Short  Sta» 
pie  V.  Umtti  Stated,  9  Cranxh^  55.  63. 

292.  A  capture  authorized  by  the  fights  of  war,  t .  e.  of  enemyfs 
property,  .transfers  the  property  to  the  captt>r.  Miller  et  aL  v. 
The  lUsolutiony  {Federal  Court ,0/ Appeals,)  ^BaU.  1,  2.  4.. 

293.  The  ordinance  of  Congress,  dnring  the  war  of  the  revo- 
lution, declaring  that  after  ^  capture  and  occupation  for  twenty* 
four  hours  by  the  enemy,  the  property  shall  be  considering 
changed,  was^a  mere  nkonicipal  regulatioB  o(  iht  jus  posilimiim^ 
relating  only  to  citizens  of  the  United  States.    i&. 

294..  By  the  law  of  nations,  the  property  captured  is  trans^ 
ferred  to^the  captors  as  soon  as  taken,  as  betntreen  belligerents. 

lb.  ■ ..    . 

295.  The  nmnicipal  laws  of  a '  particular  eonntiy  cannot 
cbdnge  the  law  of  nations,  so  as  to  bind  the  subjects  of  another 
nation;  and,  by  the  law  of  nations  a  neutral  subject,  whose  pro- 
perty h&s  been  illegally  captured,  bay  pi^rsais'  and  isecover  that 
property,  in.  whatever  country,  it  is  found-/  unless,  a  competent 

*  ji^risdi^tion  has  t^djodged  it  prize,    lb. 

296.  The  ordinance  of  Congress,  and  iliip  similar  ordinance 
of  France,  therefore,  related  only  to  pi^operty  captured  from  a 
citizen  or  subject,  and  re-captured ;  and  not  to  property  ciatp^- 
tured  from  a  neutral,  and  recaptured*    ii.    ,  . 

297.  Salvage  allowed  to  ^United  St^ttes  ship  of  war,  for  the 
re^capture  of  a  Hamburgh' vessel  out  pf  the  hands  of  the  French, 
(the  United  States  and  France  being  in  a  state  of  partial  war, 
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and  Hambnrgh  neatra],)  on  the  grounfd  that  the  captured  vessel 
was  in  danger  of  condemnation  under  the  French  decree  of  the 
18tb  of  January,  1798,  declairin^  every  vessel  good  prize,  which 
should  be  found^at  sea,  loadied,  in  whole  or  in  part,  with'  merchan- 
dise tiie  production  of  England  or  her  possessions.  Talbot  v. 
Tl^  Amelia,  4  DdL  34/  S.  C.  1  Cranch,  1.    .. 

293.  Salvage  is  a  compiensation  for  actual 'service  rendered 
to  the  property  charged  with  it.  It  is  denyandable  of  right  for 
vessels  'saved  frdm  the  enemy,  or  from  pirates.  Tdbqi  v.  See* 
man^  I  Cranchj  28.'  - 

299.  A  salvage  of  one  hallT  allowed  for  tlie  re'-captore  by  a 
Uaited  States  ship  of  war  of  a  vessel  belonging  to  citizens  of  the 
United  States,  which  had.  beeA  captured  by  the  French^  and  reta- 
ken  after  a  possession  bylhem  of  above  ninety-six  hours,  after  the 
passage  of  the  act  of  the  2d  of  March,  1799,  c.  130.  and  before 
the  passage  6f  the  navy  saWage  act  of  the  Sd  of  March,  1800,  c. 
168.  by  which  the/former  laws  concerning  re-captures  were  re- 
pealed.   Bat  V.  ^Ttngeyy  4  DaJl.  37.      , 

300.  TheactbftheSd  of  March,  1799,  c.  130.  [ciii.]  virtually 
worked  a  repeal  of  the  act  df'the  28tb  of  June,  1798,  by  which 
a  salvage  of  one  eighth  is  given  without  regard  to  the  length  of 
possession  By  the  enemy.    R. 

301.  The  term  enemy ^  in  the  act  of  the  2d  of  March,  1799,  c. 
130.  [cKi.]  was  descriptive  of  fVonce,  in  her  existing  relation^  witli 
the  United  States  at  that ^ time;  and  the  rat^  of  salvage  pre- 
scribed  by  that  act  was  applicable  to  recaptures  of  the  piroperty 
of  citizens  of  the  United  States  from  her  cruisers.    Ih* 

302.  The  act  of  the  2d  of  March,  1799,  c.  130.  [ciii.}  was  not 
made  in  relation  to  the  (then)  present  war  wjth  France  only,  but 
in  relation  to  uny  future  war  wkh  her,,  or  aity  other  country ;  and 
whenever  such  a  war  should  exist  between  the  United  States  and 
France,  or  apy  other  najLion,  a^  according  to  the  law  of  natiods, 
or  special  authority,,  would  justify  the  recapture  of  friendly  ves- 
sels, it  would  apply  to  them.    Ih. 

303.  To  support  a  demand  for  salvage,  two  circumstances 
must  concur ;  the  taking  mnst^  be  lawful,  and  tbere  must  be  a 
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meritorious  .service  reodered,  to  the  recaptured.     Talhot  v.  See- 
wan,  1  Cranchf  2S. 

.   304.  On  a  recapture  made  by  «,neutfal  poweri  no  clain)  for 
salvage  can  arise,     ii. 

.305.  That  to  give  a  t^le  to  salvage^  the  nfetos  used  must  not 
only  have  produced  the  benefit,  faiut  must  have  been  used  with 
that  sole  view,  is  not  a  principle  applicable  to  mjlitury  salvage. 

B.  ■       .  ^      ■ 

306.  The  rule.that  a  neutral  vessel  is  to"  be  f'estoced  without 

...  -       '  - 

paying,  salvage,  is  founded  exclusively  on  the  supposed  safety  of 

the  neutral. .  lb.      ^      '  v   .      . 

307.  But  if  dl^  neutral  be  liable  to  condemnation  in  the  Courts 
of  the  belligerent  by  whom  he  is  captured,  salvage  is  due  upon 
recapture.  i6.  -  Murray  v.  l%e  Charming  Betiey^  2  Crunch^ 
64.121.  .      : 

308.  To  entitle  to  salvage,  it  is  not  necessary  that  the  loss 
should  b6  inevitably  certain ;  it  is  only  necessary  that  the  dad* 
ger  should  be  real  and  imminent.  Taff)Ot'y.  Seemanf  I  Cranchj 
42.  .        '-       ^    ■    '  ' 

309.  Tbeactofthe2dofMfeircb,  1799,0.  130.  [ciii.]  giving  a 
salvage  of  one  half  on  ships  and  goods  belbnging  to  citizens  of  the 
United  States,  or  to  the  citizens  or  subjects  of  any  nation  in 
amity  with  the  United  States,  retaken  from  the .  enemy,  did  not 
apply  to  tl)e  recapture  pf  a  neutral  in  danger  of  condemnation 
by  the  FfcncU  Courts.  The  salvage,  in  such  case,  held  to  be 
discretionary^  and  one  sixth  allowed  under  the  circumstances  of 
the  case.    lb.  43,  44,^  .       ' 

310.  The  act'of  the  2d  of  March,  1799,  c.  130!  [ciii.]  allowing 
the  salvage  of  one  half  on  vessels  recaptured  from  the  enemy  in 
certain  cases,  ^)pHes  dnly  to  oases  where  the  recapture  is  froiA  an 
enemy  of  botti  parties,  or  of  the  nation  to  which  the  recaptured 
fhlp  belongs,  and  of  the  nation  of  the  recapturing  ship.    lb.  1. 

311.  As  b'etw^n  belligerents  J  capture  produces  a  complete  de- 
vesture  of  property.  Nothing  remains^  to  the  original  proprietor 
but  a  mere  scintiRaJurisj  the  spes  recuperimdi.  T%e  AdveiUurej 
8  Crone*,  226. 
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31&  By  the  salvage  act  o(  the  %1  of  March,  1800,  c.  168. 
[xiv.]  the  carga  pays  the  same  rate  of  salvage  as  the  veuel^  if 
recaptured  by  a  public  ship,  by  the  express  words  of  tlie  law ; 
but  if  by  a  privateer,  only  one  sixth  part  is  allowed  for  salvage 
upon  the  recapture  of  the  cargo  in  an  armed  vessel,*  although 
one  half  be  allowed  for  the  recapture  of  the  vessel.  The  Adeline^ 
9  Cranch,  244.  287. 

313.  "By  the  salvage  act,  as  well  as  by  the  general  maritime 
law,  the  rule  of  reciprocity  is  to  be  applied  to  recaptures  of  the 
property  of  friends.  If  the  law  of  the  friendly  nation  would  re- 
store in  a  like  case,  then  we  are  bound  to  restore;  if  otherwise^ 
then  the  whole  property  must  be  condemned  to  the  recaptors* 
Jd.  288.     The  Stor,  3  Wheat  91,  92.' 

314.  The  law  of  France,  adjudging  the  whole  property  good 
prite-  to  the  recaptors,  after  it  has  been  twenty-four  hours  in  the 
enemy's  possession,  whether  it  belongs  to  her  subjects,  to  her'aU 
lies,  or  to  neutrals,  the  s^me  rule  was  applied  in  this  Court  to 
the  case  of  the  pr<ip^rty  of  persons  domiciled  in  France,  recap- 
tured by  a  privatjs  armed  vessel  of  the  United  States,  after  being 
in  the  enemy's  possession  itiore  than  twenty-four  hoiQ^s ;  while 
the  property  of  persons  domiciled  in  the  United  States,'  taken  on 
board  the  same  vessel,  was  restored,  on  payment  of  one  sixth  for 
salvage.     The  Adeline^  9  Cranchj  244. 

Slfi*  Salvage  is  allowed  as  a  reward  for  the  meritorious  con- 
duct of  the  salvor^  and  in*  condequeuce  of  a  benefit  conferred  on 
the  person  whose  property  be  has  saved.  The  Alerta^'9  Cranchf 
367. 

316.  A  merchant  vessel  of  the  United  States  was  captured  by 
the  enemy,  and  after  condemnation  and  sale  to'  a  Subject  of  the 
enemy,  was  recaptured  by  a  private  armed  vessel  of  the  United 
States.  Hddf  that  the  former  owner  was  not  entitled  to  restitu- 
tion on  payment  of  salvage,  under  the  salvagpe  act  of  the  3d  of 
March,  1800,  c.  168.  [xiv.]  and  the  prize  act  of  the  26th  of  June, 
1812,  c.  430.  [cvii.]     7%e  Stavy  3  Wheat.  IS. 

317.  By  the  general  maritime  law,  a  sentence  of^condemnation 
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completely  extinguishef  the  tiite  of  the  original  proprietor.     The 
fiitar,  3  Wheat.  86, 

318.  By  the  British  statute  of  13tb  George  II.  c.  4.  the  jut 
poitlimimi  is  reserved  to  British  ni&jfecto,  upon  all  recaptures  of 
their  vessels  and  goods  by  British  ships,  even  though  they  have 
been  previously  xoodelnaed,  except  where  «uch  vessels,  /after 
capture,  hav^  been  set  forth  as  ships  of  war.    Id.-  88. 

319.  The  statute  of  the  43d  George  III.  c^  J  60.  s.  39.  has  no 
farther  altered  thc|  previous  British  la^nrs  /of  salvage^  than  to  £x 
the  salvage  at  uniform  stipulated  rates|  instead  of  leaving  it  to 
depend  upon  the  length  of  time  the  recaptured  ship  was  in  the 
bands  of  the  enenfy.    lb.  •  ^ 

320.  None  of  the  British  salvage  acts  extend  to  neutral  pro- 
perty,   lb.  ' 

321.,  The  5th  section  of  the  prise  act  of  the  ^th  of  Junc^ 
l&12,c.  43Q.  [evil.}  do^s.  not  repeal  any  of  the  provisions  of  the 
salvage  act  of  the  3d  of  March,  1800,  c.,168.  [luv.j^btttjls  mere- 
ly affirmative  of  the  pre-existing  law.    M^89. 

.       -  ■  .     •  - 

PRIZE  IX. 

Treaty  of. peace. 

322.  A  final  condemnation  in  an  inferior  Court  6f  prize, 
where  an  appeal  has  been,  entered,  is  not  9l  definitive  condemoar 
tion  withiji  the  4th  article  of  the  conventipaof  1800,^  between  the 
United  States  and  France,  Stipulating  for  the  mutual  restiuition 
of  ^^  property  captured  and  npt  yet  deJinkwelycandemnedJ^  The 
United  States  v.  The. Peggy,  1  Cranch,  103.  .         « 

.  323.  The  Prize  Courtis  bound  to  take  notice  of  ^  treaty^ 
and  to  reverse  an  original  decree  of  copdemnationi  (although 
correct  when  pronounced,)  and  to  restore  property  , under  the 
stipulations  of  the  treaty  made  since  the  capture  and  condemna- 
tion in  the  inferior  Court.    lb. 

334.  Where  individual  rights,  acquired  by  war,  are  sacrificed 
by  treaty  for  national  purpose^  the  treaty  is  to  receive  a  con- 


Mnictioii  accordiog  to  ks  manifefit  tniport,  ^nd  to  be  carried  hito^ 
cfiecl  hy  the  Courts ;  and  it  is  for  the  goveromeDt  to  considoi> 
whether  it  be  a  ^cme  propi^r:  for  compensation  to  the  cidziensi 
whose  vested  rights  have  been  given  up.  The  United  Siates  v* 
The  P^ggy,  I  Craneh,  103. 

825.  The  Courts  of'  the  United  States  will  not  enforce  an 
agreement  made  in  fraud  of  a  prize  law  of  the  United  States, 
subsisting  during  a  war,  although  the  agreement  was  m^e  be^ 
tween  persons*  who  were  then  enemies,  and  its  object  was  a  mere 
stratagem,  of  war,  and  the  suit  was  brought  on  it  after  tlie  peace* 

r 

Bannay  y.  EvBy  3  Cran^h^  242. 

326.  Where  .it  appeared^n  the  appellate  Court,  that  the  ves- 
sel, which  had  been  condemned  as  prize  in  the  Court  below,  was 
captured  subsequent  to  the  operation  of  the  preliminary  articles 
of  the  peace  of  1782,  the  decree  of  condemnation  was  reversed. 
jBom  et  al.  v.  The  Speedwells  dl.  {Federal  Court  of  Appeab,) 
a  Doll.  40. 

327.  A  treaty  of^peace  abolishes  the  tobject  matter  of  the  war, 
and  after  peace. is  c<Hicluded,  neither  the  matter  in  dispute,  nor 
the  conduct  of  either  party,  during  the  war,'can  be  revived,  or 
brought  into  contest  again.  Ware  v.  HylUm^  3  Dalk  199.  230. 
Per  Chase,  J.        • 

328.  If  a  nation,  during  a  war,  conducts  herself  contrary  to 
the  law  of  nations,  and  no  notice  is  taken  of  such  conduct  in  the 
,t|reaty  of  pea4e,  it  is  thereby  so  far  considered  lawful^as-never  af- 
terwards to  be  (revived,  or  to  be  a  subject  of  complaints  lb*  Per 
Chase,' J. 

329.  The  restitution  of,  or  compensation  for,  enemy's  pro-' 
perty,«or  debts  due  to  the, enemy,  confiscated,  or  eMnguished 
during  the  war,  can  only  be  provided  for  by  tlie  treaty  of  peace  ; 
and  if  there  be  no  provision  respecting  these  matters  in  the  treaty, 
they  cannot  be  Bgitated  after  the  peace,  by  the  enemy's  govern- 
Aenl^  much  less  by  his  subjeets,  in  Courts  of  Justice.  lb.  Per 
Chase,  J. 

330.  Though  the  sovereign  power  may  be  authorized  to  give 
np  rights  fully  acquired  by  private  persons  during  war,  more 
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especially  if  derWed  from  the  laws  of  war  only  againt t  die  enemy, 
yet  such  a  concession  is  not  tp  be  presumed  to  faavei>een  intended, 
nnder  the  open^tion,  of  g^ nerd  words,  pot  making  such  a  con- 
sanction  unavoidable.  Bain  et  d.  v.^  The  Speedwell  et  d.  (IWe- 
tal  Court  of  Appeals,)  2  DalL  279.    Per  Ibxdkll,  J*. 

331.  Debto  cjue  to  British  subjects  before  the  war  of  the  revo- 
lution, though  sequestered,  or  paid  into  the  Sute  treasuries,  re- 
vived by  the  terms  of  the  treaty  of  peace  of  1783,  and  the  cre- 
ditors were  entitled  to  recover^them  from  their  -oiiginal  creditors, 
id.  199.  ^ 

.    PRIZE  S. 

Practice  of  the  Prize  Court. 

3S2.  The  distribution  .  of  the  priite  proceeds  is.  generally  di- 
rected by  the  agreement  between  the  owners,  officers,  and  crew  ; 
but  if  no  agreement  is  exeottted,  the  Admiralty  Court  will  make 
distribution  in  proportion. to  the  number,  interest,^  and  meritsof 
the  captors.  Keane  et  el.  v.  Hie  Gloueetter^  (Federal  Court  of 
Appfiolfi,)  3  DalL  37.  . 

333.  The  crew  of  a  privateer  are  entitled  to  a  supplemental 
libel  to  enforce  the  distribution  of  the  prite  proceeds*    lb. 

334..  If  the  marshal  makes  a  distribution,  without  the  order  of 
the  Priz^  Court,  he  does  it  at  hbf>eril.  Th^  list,  or  cetum,  of 
the  crew,  by  the  master,  is  no  justification  for  bis.  payments.  If 
he  would  act  safely,  «he  ought,  before  he  makes  .his  payments^  to 
obtain  4be  order  and  direction  of  the  Court.    lb.  :     ^ 

:  335.  .The  right  of  the  crew  of  a  privateer,  to  a  distribution  of 
the ,  prize  proceeds,  is  not  founded  on  the  agreement  between 
them. and  the  owners,  but  on  ttie  privateer's  commission ;.  and, 
therefore,  where  a  part  of  the  crew  were  shipped  and  received 
on  board,  and  .afterwards  causelessly  turned  on  shore  by  the 
master,  they  were  held  entitled  to  a  foil  proportion  of  the  priies 
eaptured  during  the  criiise.    1%. 
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.  8S6.  The  eiecntioD  of  new  articles,  by  the  oiBcera  and  the  re* 
tidoe  of  the  crew,  after  such  causeless  dismissioD,  cannot  affect 
the  original  articles,  nor  deprive  that  part  of  the  crew  who  are 
dismissed  of  their  due  proportion  of  prises*  accorcKng  to  the 
eriginal  agreement  Kutne  et  al.  y.  The  QlaUcuter,  {Federal 
Court  ofApptfds,)  2  Ball.  39. 

337.  A  prize  agent  who  pays  over  the  prise  proceeds^  pend- 
ing an  appeal,  or  an-  appeal  improperly  loused,  is  liable  there* 
for»    Penhattaw  et  d.  v.  Doane^  3  Dtdl.  54.  37. 

338.  A  priie  agent  is  only  responsible  for  the  prise  proceeds 
which  have  come  into  his  own  hands,  and  not'  for  the  proceeds 
which  have  been  received  by  his  co-agents.  Penhailow  et  al.  v. 
Doane,  3  IMl  54.  88. 

<339.  inlerest  i»  allowed  against  a  prise  agents  where  the 
money  has  been  unjustifiably  detained.     R.     ' 

340^  An  fippeal  itself  suspends  •  the  decree  of  the  inferior 
Cofirt ;  but  an  inhibition  is  necessary  to  bring  the  inferior  Court 
into  contempt,  iuvciise  of 'disobedience.  PenhaUaw  et  al.  v. 
Doane,  3  PaU.Ql.  118.  * 

341.  The  want  of  a>  monition  to  appear,  is  cured  by  actual 
appearance.    Penhailow  y.^Doane^  S  Doll.  87. 

342.  The  death  of  any  of  the  parties  to  a  prise  cause,  does 
sot  abate  the^snit,  nor  avoid  the  judgment*  Penhailow  v.  Doane, 
8  Doll.  86.  101. 

» 

^  343.  Damages  for  ani  ilfegal  capture  are  to  be  assessed  against 
parties,  who  were  mere -comitfercial  agents,  without  atiy  sba*re  in 
the  ownership  of  the  privateer  making  the  capture,  or  partictpa* 
lion  in  the  direction  or  emoluments  of  her  inruising,  only  for  so 
much  of  the  proceeds  as  actually  come  into  their  hands.  HiUi 
y.Ross,  3J9a£.  331. 

344.  -The  public  laws  of  a  foreign  nation,  on  the  subject  of 
prise,  promulgated  by  the  governing  powers  of  another  country , 
may  be  read  in  evidence  before  the  Admiralty 'Codrts  of  that 
country.     Talbot  v.  Seemauy  I  Cranch^  88/ 

345..  The  sentence  of  a  foreign  Court  of  prise  proves  nothing 
more  than  its  own  correctness,  -and  does  not  establish  any  parti- 
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calar  fact,  withodt  whidk  the  sentnice  '-frnkj  l»te  been  riglUly 
proDOiuiced.    Maley  v.  Skait»eij  S  CrUnck^  4d^  4A01 

S46L  A  vessel  libellied  aa  enemv's  property,  m  coademnedas 
prne,  for  resistance  of  search,  'breach  of  blockade,  op  any  other 
«ct  which  forfeits  her  neutral  character,- althougii  k  Bolay  be*pro» 
ved  that  she  is'  the  property  of  a  friend;    R. 

347.  The  title  of  property  is  kft  open  by  SMcb  a  caodenma-* 
tion,  fbr  investigation  in  any  Court  where  it  may  colne  in  ques-* 
tion.     lb, 

346*  A  captor,  who  is  liabW  for  dama^  on  account  of  a 
seizure  without  probable  cause,  is  not  excused  therefrooi  by  the 
recapture  of  the  vessel  by  a  superior  force ;  and  the  original 
proprietor  is  not  bound  to  resort  to  the  teraptor,  but  may  aban-^ 
don,  and  hold  the  first-captor  liable  for  the  whole  loss,  JMsfey 
v.'SAa/kKfi,  3  CrancA,  458^491. 

349.  The  custody  and  control  of  the  captured  property  is  a 
power  inherent  in  tiie  Prize  Court  Jennings  v*  Carson^ 
4  Crunch,  2.  23.        '      i 

350;  The  Court  possesses  the  power  of  ^ling  the  property 
while  the  cause  is  depending,  and  after  an  appeal  from  its  sen- 
tence.   Jennings  \\  Carsof^,  4  Craneh^  26.     • 

351.  The.  property  does  not  follow  the  appeal  into  the  siipe- 
rior  Court,  but  still  remains  in  custody  of  the  officer  of  thai 
Court  in  which  it  was  libelled.     lb. 

352.  A  commander  of  a  ship  of  war  of  th^  United  States;- ia 
obeying  instructions  received  frofin  iher  President^  ads  at  hi^ 
peril :  if  those  ihsiroctibns  are  not  authorised  by  law^  the  €!om-» 
mander  is  responsible  in  damaged  to  the  injured  party.  LUth  ei 
nl.  V.  Barrtmt  ttal.  2  Crayichy  170.  179. 

353.  A  sentence  of  a  foreign  Prize  Court,  declaring  the  vessel 
^'  to  have  been  cleared  out  for- Cadiz,  a. port  actually  blockaded 
by  the  arms  of  ouf  sovereign  lord  the  krug^  and  that  the  mattev 
of  said  htx^pvrsis^  in  his  iaieni%Qii  of  entering  said  port,  after 
warning  from  the  blockading  force  not  to  do  so,  in  a  direct 
breach  and  violation  ofahe  Uockade  thereby  notified''-— -is  not 
coockisive  evidence  of  a  broach  of  blockade,  according  to  the 
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4aw  of  nations,  and  the  tr^atjr  of  1794,  between  the  Untied 
States  and  Great  Britain.  Fib^simmens  v..  Mewpart  Im.  Com^ 
panjf^  4  Crtfrnchf  18S.  188.. 

354*  The  sentence  of  a  foreign  Codrt  of  Admiral^  condemn^ 
ing  a  vessel  for  ^Utempting  to  break  the  bioekade  of  'Martinique, 
is  conclusive  evidence,  not  ronly  of  the  change  of  the  right  of 
property  effeicted  by  the  seiitencei  but  evidence  of  the  fact  ,that 
the  blockade  wjas  actually  broken.  Croudson  \.,L6omrd^ 
4  CranAii  434t 

355.  The  property  in  a  neutral  vessel  cafHured  as  an. enemy, 
is  never  changed  until,  sentence  of  condemnation  has  passed. 
Hudson  V.  Gpeitier^  4  Cranch^  295.    ,.  .    .\ 

.  356.  QiMBre,  Wbet^i^r  a  seisurej  by  a  non-commissioned  cap- 
tor, on. land,  of  enemy^s  prop^ty  liable:  to .seiiure  and  condenn 
nation^ 'Ought  ^o.Jbe  proceeded  against  as  pri^ie,  or  by  ^  process 
applicable  to  municipal /.confiscations  i  .  Broum  v.  United  SiateSf 
8  Crtmch,  139. 

^7.  The  master  can  nev^r  be  "heard,  in  a  Prize  Court,  to 
ai^  his  ignorance  of  the  documents  of  his  ship.  It  is  his^duty 
10  know  what^tbey  are.     T%e'  Julioj  8  Cnmch^  49L. 

358.  Where  the  peepers.  foun4pn  board  have  been  fraudulently 
subtracted,  not  by  the .c^ptovs,  copies,  d^ily  verified  may  be  ad- 
mitted in-  evidence  on  the  original  bearing*  The  JuHa^ 
.8  Crunch,  492.  .    ,  ^ 

. .  3&9«  Where  the  captured  property  iras  in  a  perishing  coodi^ 
^on,«i  s^le.  was  ordeped  by  the  appellate  Court  for  the  use  of  those 
•to  whom  the  same  sbpuld  be  finally  decreed,  on  motion  of  the 
appellant,  ^tnd  before  the  appearance  of  the  appellee.  .  Stoddard 
v.'Read  imd  tht  Sehooner^  Squirrdf  {Federd  Court  ofjlppetds^) 
ajPosH.  40.  .      .r 

360. .  Jn  estimating  damages  upon  fiin  tUegal  seizure,  the  prime 
60St  of'  the  vessel  and  cargo,  with  all  charges,  ^nd  the  premium 
ofinsuranoe,iWhese  ithas  beeapaid,.  or  the -vfthK  of  the  pro* 
party  lost  at  the  time  of  loss,  or  in  case  of  injury,  the  diminution 
ill  value  by  reason  of  the  Injury,  with  interest,  are  to  be  coosi* 
delried  al  the  standard  by  which  the  damages  cwght  to  be  mea- 


36t  )PRIZE. 

sured.  Dd  Cot  v.  Arnold,  S  Dtdl.  33d.  Murray  v.  Tkt 
Charming  BeUey,  2  Craneh,l25.  Maley  y.ShaUucky  3 Urandt^ 
491.  The  Anna  Maria,  2  Wheats  327.  335.  J%e  Amiabk 
Nancy,  3  Wheat.  546.  £60. 

361.  The  report  of  commissionerB,  appointed  by.  theCoiirt  to 
assess  the  damages  in  a  case  of  illegal  seizore,  ought  to  show 
how  the  account  was  made  up,  and  on  what  principles-the  sum 
given  as  damages  was.asse«8ed<  -  A  report  giving  a  gross  sum 
in  damages,  unaccompanied  by  any  explanation  of.  the  princi- 
ples >on  which  thai  sum-waft  given,  is.  insufficient.  JAwrayy* 
The  Charming.  B^tiey,  2  Cranch,  124. 

362.  The  term  probable  cause^  according.to  its  usual  accepla*  . 
tion,  means  less  than  evidence  which  wpuld  Justify  condemna- 
tion ;  andf  in  all  cases  of  seizure^  has  a  fixed  and  ivell  known 
meaqing. '  In  its  legal  sense,  it  imports  a  seizure  made  under 
circumstances,  which  warrant  suspicion.  Lo^  v.  The  UniUd 
Skaesy  7  Cranch,  339.  348. 

363.  By  the  general  law  of  prit^,  property  engaged  in  oa 
illegal  intctrcou^  with  the  eniemy,  is  deemed  enemy  proper^. 
It  is  of  no  consequence  whether  it  belongs  to  an  ally  or  a  citizen ; 
the  illegal  trafficiL  statnps  it  'with  the  hostile  chansucter,  and  at« 
taches  to  it  all  the  penal  consequences  of  enemy  ownership. 
Such  prpperty  jnust  be  condemned  as  prizie  lo  the  captors,  and 
not  to  the  United  St^es.     The  SaUy,  8  Crdnch,  383. ' 

364.  Where  property  wa&^paptured  as  prize,  and  the  United 
States  claimed  priority  o/ right  to  it  upon  the  ground  of  an  aotor 
cedent  forfeiture  to  the  United  States,  for  a  violation  of  the  non- 
intercourse  act  of  the  1st  of  Ma,re(i,  1809,  q.  195«  [xci.^]  the  g6ods 
having  been  put  on  board  a|  a  British  port  with  intent  to  import 
the  same  into  the  United  States;  Ae/d,  that  the  municipal  for- 
feiture, nnder  the  iion^intercourse  act,  was  absorbed^q  the  more 
general  operation  of  the  law  of  war :  and  that  even  if  the 
doctrine  were  othetwbe,  the  prize  actof  the*26th  of  Jqne,  1812, 
e.  430.  [cvii.]  operated  as  a  grant  from  the  United  States  of  all 
property  rightfully  captured  by  commissioned  privateef  s  as  prize 
of  war.    Condemnation  to  the  captors.    i&. 
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365.  Farther  proof,  wbich  is  inconsistent  with  the  documeiio 
tary  evidence  found  on  board,- is  inadmissible:  ■  The  EuphrateSj 
8  Ciranck,3S5.    '•...: 

366.  A  sentence  6f  aX!^oart  of  Admiralty  not  only  binds  the 
subject  matter  on  which  it  is  pronounced,  but  proves  concldsive- 
ly  the  facts  which  it  asserts.     The  Mary ^  9  Cranch^  126.  142. . 

367.  Bat  where  the  vessel  and  cargo  were  libelled,  in  a  Dis- 
trict Court  of  the  United  States,  as  *pirize''-of  wfir,  and  no  claim 
Being  pul  in  for  ^e  vessel,  she  ytss  condemned  as  enemy's  pro- 
party;  the  sentence  of  condemnation  of  the.  vessel  was  held  not 
to-be  conelasive  against  the  claimants  pf  the  cargo,*  in  an  inci- 
deptal  question,  arising  in  the  appellate  Court.   'Id.  142. 

368.  Thepwnj&r  of'thecar^o  cannot  be  prejudiced  by  the 
contuoiacy  of  the^owner  of  the  ve^^e?.  That  contumacy  ought 
not  to*  prevent  ,the  Court,  /(whether  it  be  the  same  oi:  an  appellate 
tribunal,)  from  looking  into  testimony  concerning  proprietary 
interest  in  the  vessel,  so  far  as  the  rights'^of  the  claimants  of  the 
cargo  depend  on  diat  interest. '  Id,  143. 

369.  It  IS  a  principle  of  natural  jtistice,  of  universal  obliga* 
lion,  that  before  the  rights  of  an  individual  Be  boiind  by  a  judicial 
sentence,  bB  shall  have  notice,  either  actual  or  implied,^ of  the 
proceedings  against  him*    lb* 

37^*  Wiier^  the  proceedings  are  m  rem,  notice  is  seirved  upon 
the  thing  itself.  This  is  hecess&rily  a  constrnctive  notice  of  the 
s^iiure  to  all  who  have  any  interest  in  the  thing,'  and  who'  can 
assert  dny  title  to  it.  Every  ^gUch  person  may  fairly  be  consi« 
d^^  as  a  party  to  thd  libel.    lb.      '    ' 

371.  '9ut  where  a  vestd  and  the  cargb  are  libelled^  those  who 
huve  no  intenesf  in  the  vessel  which  could  be  asserted  in  the  Court 
of  Admiralty,,  have  no  ootice  of  the  seizure,  and  cannot  be«on« 
sidered  as  parties  in  the  cause  so  far  as  respects  the  vessel/  And 
if  a  re-examinatioii  of  the  facts  respecting  the  vessd^  becomes  in- 
cidentally necessary  on  the  adjudication  of  the  carga^  claimed 
by  another  pa^rty,  ^ch  re-examination  may  take  place,  either  in 
the  same  <m^  a-  different  Court.    lb.  t  ^ 

.47   ■         *        ^      * 
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3721.  l^be  doctrine  of  the  conclusiveness  of  a  foreign  sentence 
fests  on  three  consideration^ :  1st.  The  propriety  of  leaving  the 
cognizance  of  prize  questions  exclusively  to  CbuKs^  of  Prize  jiH 
nsdiction ;  ^ly.  The  very  grelt  inconvenience,  amounting 
nearly  to  an  impossibility,  of  fully  invesAgating  such  cases  In  a 
Court  of  common  law  j  and/3dly.  The  impropriety  of  revising 
the  decisions  of  the  maritime  Courts  of  other  nations,  whdse 
jurisdiction  is  co-ordinate  throughout- die  world.  Crf/tuZ^onv. 
X^onardf  4  Cranchf  434.  *  ' 

373.  The  captors  are  entitled  to  their  costs  and  expenses 
'  w^ierever  there  is  proEa^Ie  cau^e'  6t  seizure. '  '  The  Mary^ 
ft  CriwcA,  126.  ISl.  "  ' 

p74.  A  claim  on  the  part  of  alleged  Joint  cap0rs  iaondl  be 
received  in  (his  Court,  but  must  be  made  in  the^^Circiiit  Court, 
to  which  the  cafise  will  be  remanded  for  that  |>urpdse.  '  'Pke  So- 
eieie,'  9  Cranc^,  309:  212. 

37£.  In  prize  causes,  the  alfegations',' proofs,  atid  proceedings, 
are,  in  general,  modelled  upon  the  civil  laW,'with  sdcfi  additiont 
add  alterations, 'as  the  practice\of  nations,  ana. the  rights  of  bel- 
ligerent '  and  neuu^s,  unavoidably  impose.  Th^  AdeUHe, 
9  Crandl,  244.  284.  ' 

376.  Where  merits  clearly  appear  on  th^  record,  it  is  th# 
setded  practicey  in  Admiralty  proceedings,  not  to  disniiss  tiie 
Kbel,  but  to  aliow  the  party  to*asseri  his  rights  in  a.  new  allega- 
4ion.    /A  284.  '  •  ""         '  ^    .         -^      ' 

377.  In  cases  of  military  salvajo^e,  the  party  may.  If  he  frlease, 
distinctly  allege  and  claim  salvage  in  his  libel.  ;  But  it  is  unne^ 
cessary,  and  in  most  cases  would  be  highly  inexpedient;  A  ge- 
neral  prize  allegauon  is  sufficient.    Id.  284< 

378.  Where  goods  are  taken  oh  the  higd  sei&fjute'hdk^  th^f 
are  to  be  pii^oifeeded  against,  in  a  Court  of  Prize,  as  enemy's 
property.  The  Court  having  a  legitimate  jurisdiction  over'tb^ 
property  as  prize,  will  exert  its  authority  over  all  the  incidents. 
It  will  decree  destitution  of  the  whole  or  of  a  part':  it  will  deci^ 
it  absolutely,  or  burthened  with  salvage,  as  the  circu&istances  <rf* 
the  case^may  require.    Id.  285. , 
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SW.-The  lest  affidavit  should  Hate,  tM  ih^  property,  at  th( 
time  of  sbipment,  and  also  at  t^e  tioie  of  captoiil?,  did  belongi 
and  that  it  will,  if  rest6red,  belong  to  the  claimanit ;  but  au  ir^^ 
gularity  ip  ttus  respect  is  not  fatal ;  Und  may,  in  general,  be  re^ 
moved  by  ad  <mendmeDt^,    The  Adeline^  9  Craneh^  944.  234. 

3BQ*  Such  an  irregc^larity  mighty  in  a  doubtful  or  suspicious 
case,  or  ia  a  case  cfilling  for  the  applicatipa  of  the  doctrine  a$ 
to  the  legal  effect  of  changes  of  prdperty  in  transiiUj  justify  an 
jarder  for  farther  proof:  or,  in  a  case  of  gross  negligence,  or 
jpregnant  fraud,  draw. upon  the/par^  more  severe  conseqiijuices* 

361.  A  tost  a^dajrit,  hy^^n  a^enty  is  not  .sufficient,  if  the  prin- 
cipal be  within*  the  copntry,  and  within  the  Jref^nable  reaQh  gf 
die  Coort    i2.  '•  -   ^ 

'36^.  But  sach  ap  irregidari^,  if  pasused  pyer  in  silence  in  the 
.Ceiprt  helffw,  will  b^  disregarded  in  thidConrt*^    fd.  281. 

383.  Farther  prpofis  required j  where  tl^e  master  cannot  sw<^ 
directly  to  ihp  proprietary  interest  pf  the  qargo,  but  CQnerely  says^ 
t|iat  the  j;oods  are,  as  he  presumes  .and  believes,  the  property  pf 
Ihe  shippers  or  the  consignees.  Jd.2SS. 
,  3B4.  But  whei^  the  captors,  in  such  a  .case,  bad  OQiitted  tQ 
move  for  farther  proof  in  the  Courts  belgw,  jand  this  Cpurt  was 
Sf^tisfied  ^n  relatipn  tp  theclaims  Restored,  it  was  considered  us^ 
less  then  to  maHe  an  order  for  fai^ther  proof  as  to  the  whole 
ca^^d.-  lb.  ■  ^'      ■  '  . 

2S5.  Farther  proof,  relative  tb  the  circomstances^  of  the  cap- 
ture; may  be  e^nded  to  the  captprs  sls  well  .as  the  claimants. 
JU  Ctrotius,  9  Cranch,  XQ. 

'  366.  The  legality,  of  a  capture,  is  open  for  question  and  ex* 
lunUisCtion,  till  a  competent  jurisdiction  has  decided  the  questiopi 
and  a  decree^passes  for  condemnation  as  prize;  theri,  and  npt 
before,  all  farther  ^questions  add  laminations  are  precluded ; 
then, 'all  parties  and  all  foreign  Courts,  are  estopped  to  say» 
^'  the  c^ture  i^  not  legal;"  aad  if  the  decrcte  be  erroneous  or 
iniquitous,  'the  par^  injured  mast  apply  for  redress  tp  that  na- 
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tion,  whose  Courts  have  committed  ttie  errof  or  ioiquity.    JiStter 
et  al,  V.  The  Resolution^  {Federal  Court  of  Appeals^)  2DaC.  9. 

387.  A  title  by  po'ssesMoaand  occupation  is  a  good  and  valid 
title;  in  a  Court  of  Priie,  against  all  the  world|  except  the  right 
ovmer,     lb*  '  '  '        ' 

388.  The  papers  fdund  on  board  are  admitted  by  the  law  of 
nations,  as  prima  fade  evidence,  oh  the  question  of  prize  or  no 
prize;  and  it  is  on  this  evidence  that  t^e  captured' property  is 
generally  acquitted  or  condemned.     Id.  23. 

3S9.  The  omission  of  the  emptors  to  bring  or  send  in  the  nlias- 
ter  of  the  captured  vessel,  for  examination  touching  the  property, 
&c.  and  their  omission  to  produce  all  the  ihip^s^  papers,  will  not 
prevent  or  reverse  a  cpndemnatibn,  unless' it  appears  that  sub- 
stantial justice  has  be^n  thereby  prevented.  The  Chester  v.  'The 
Experimeatf  {Federal  Couft  ofAppealsy)  2.3all.  41 .  42. 

390.  A  decrte  or  sentence  may  be  interlocutor^  or  filial^  in 
the  Court  which  pronounces  it,  and  receives  either  appellation 
according  as  it  determines  the  power  of  that  particiihur  Court 
over  the  subject  to  which  k  applies,  or  is  diily  an  intirmediate 
order,  subject  to  the  future  .'control  of  the  same*  Court.  But  a 
stipulation  in  a  treaty  for Hbe  restitution  of  ^.property  captured 
and  not  yet  definitively  condemned;'^  extendsrto  a  qase  where  the 
sentence  of  condemnation,  though  final  Ip  'the  Court  where  it 
was  pronounced,  had  been  appealed  fi-om,  and  the  sentende  of 
the  superior  Court  was  not  yet'  pronounced.  The  United  Steves 
V-  The  Peggy,  VCranch,  103. 108<        - 

391.  It  is  the  duty^of  the  appellate  Court  in  such  a  case  not 
only  to  inquire^  whether  the  sentence  of  the  Court  below,  was 
erroneous  when  delivered,  hut<o  restore  the  property  which,  not 
being  yet  definitively  i^ondemned,  is  directed  by  a  treaty,  ^M^hich 
is  the  supreme  law  of  the  land,  to  be  restored  to  the  "former 
owners.    Id.  109.  .      ' 

392.  It  is  in  general  true,  tliat  the  province  of  an.  appellate 
Court  is  only  to  inquire  whether  a  judgment,  when  rendered, 
was  erroneous  or  not:  ]Put  if,  subsequent  to  the  judgment,  and 
before  the  decision  of  the  appellate  Court,  a  law  intenxnes  and 
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positively  changes'  tlie  rule  which  governs,  the  law  must  be 
\obeyed,  irvconstitutional.  The  United  States  v.  The  Peggy^ 
1  Crmeh,  103.  108/110. 

393.  Id  great  national  tonceilis,  where  individual  rights  ac« 
Quired  by  war,  are  sacrificed  forrnational  purposes,  the  contract 
making  the  sacrifice  ought  always  to  receive  a  construction  cOb- 
-forming  to>  its  manifest  import;  and  if  the  nation  has  given  up 
the  vested  rights  of  its  citizens,  it  is  not  for  the  Courts,  but  fbr 
the  GoviernlneRt,  to  consider  whether  it  is  a  case  proper  for  cora- 
pensadon.'    JJ.  ^  * 

394. 'The' sentences  of  Prize  Gonrts,  whether  of  coodemna- 
tiori  or  restitution,  in  all  matters  of  prize  jurisdiction,  are  com« 
ffletefy  biiiding  upon- the  jiidginent  of>  every' father  Cotirt  where 
the  same  sul^ect  matter  t;omes  incidentally  in  controversy. '  £re(- 
ston  V.  Hoyi'y  -3  Wheat,  315. 

395.  Where  goods  were  shipped  by*  neutrals  on  board  an 
'  enemy's  Vessel  on  a  voyage  from  TeheriQe  to  Liondon,  and  the 

vessel  and  cargo  were'ctfptured  and  brought  into  a  port  of  (fate 
United  States  for  adjudication.'  Pending  the  prize  proceedings^ 
the  goods  ^ere  sold  by  an  order  of  *the"  District  Court,  and  the 
proceeds  brought  into  the  registry.  A  decree  of  restitqtioa  to 
the  claimants  being  finally  prohoonced,.^i(  was  held  that  the 
goods,  having  been  sold  and  consumed  in  the  country,  or  incor- 
porated  into  the  general  mass  of  its' property,  became  liable  to 
the  payment  of  duties.     The  Cone6rdy  QXJranch^  387.' 

396.  In  the  above  caise,  i(\  the  goods  had  been  specifically  re- 
stored,  and  afterwards  withdrawn  from  |he  United  States  by  the 
claimaats,  they  would  have  been  exempt  from  duties;    lb. 

'  397.  A  claimant,  in  hi6  answer  tb  the  12ih  standing  interroga* 
tory,  said^  ^'And  this  d^pohetit  also  has  one»fourtb  interest  as 
owner  of  the  following  goods,  &c.  via  15  bales  of  merchandise,^' 
and  in  his  claim  and  test  affidavit,  stated  that  h^  had  agreed  with 
certain  persons  in  tfa^  enemy's  country  to  select  for  tben^  a  parcel 
of  goods  for  the  Buenos  Ayres  market,  of  which  he  was  to  be 
the  consignee,  arid  sell  the  same  on  a  commission  of  10  percent. 
The  goods  were  selected  and^iorchased  by^and  consigned  to 
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him.  The  bills  of  ladi^  were  in  bifl  possession,  and  be  co&sir 
dered  bis  interest  under  this  cbmrfict  to-^aal  to  ope:foQnh  of 
the  value  of  the  goods,  ^'  wherefore  ht  4i^  suppose  that  be  %af 
interested  in  the  said  gbods,^  inc..  *''and  well  entitled  as  the 
owner  thereof,'  or  otherwise  io  air  equal  fourth  part  o(  the  sai^ 
goods,  inasmuch  as  his  commissions. nfore^aid  would  have  \ie^ 
equal  to  such  foortb.'*''  HeZj,  tfaat  tbongfa  tbe.daimaot  bad  noC*, 
socb  an  interest  in  any  )3art  of  these  goods  as  could  be  assedeil 
in  a  Prize  Court,  and  though  (die  langoagi^usediif  tbe  answer  to 
the  12th  inftrrogatory,  tended '  to  mislead  th^  Oourt  and  to  ex- 
tricate property  to  wbtcb  ibe  caplM^^er^.  cleairly  ^dtled,  al* 

though  the  claimant  might  Ibiok  otherwise;  yet  us Ibis^  inifre*^ 

,1  • 

presentation  might  be  ascribed^o  err^r  of  judginent^.and  waF^ 
as  soon  as  possible,  collected  by  the  pUMy^  it: would  aot  bavf 
the  effegt  of  Involving  bis^. other  .^lai|9s  in  i^pofiscaLdbp;  Uiz 
Tieretde^Q  CrancA,  416,417.     ^ 

388. 'Al  witness  ought  .nev^r  to'sweiir  to  .inferenoeSj  wMKoitt  • 
stating  the  train  of  reasoning  by  Mfhicb  bis  min^  hai  been  '<poQr 
ducted  to  them.    JR.  ' 

399.  Priae  Courts  are  n;eeess4Hly 'watcbfid  over  the  ^estisioniy 
ofwitoi^sses,  and  jdemand  the  utmost  iairoess  intbSe  cbnduct  of 
claimants.  Tet  Pme  Courts,  must,  distiagaish  bettreeomisp 
representations  whicli  mfty  be  a^clribe^  to  error  of  judgment 
and  which  .are,  a^  soon  as  'possibly,  correct!^  by  the  fj^rty  who 
has  made  them;  and  wifful  fal^heods  which  are  detected  by  tj^ 
testimony  of  others,  or  cpniesSed  by:  the  .parly  when  deteti^n 
betbmes  inevitable.    lb,  -  '     *        ;,    '     .. 

400.  Trivial  and  accideotaMpaccaracies  in  the  lestifldony  of  ^ 
claimant  wlio  is  examiped  as  a  Witness' on  the  stltndia'g  int^rroga* 
tories,  which  are  afterwards,  coniected  in  his  daim  and  test  affi- 
davit,  will  not  WoHi  a  c^oQ^ation  Of  goods  of  the  real  neutrality 
of  which  no  serious  doubt  is  entertained.    Id.  418.  ' 

401.  Under  the  prise  act  ofJiine  26th,4812»  c»  430.  and  tbe 
att  of  the  2d  of  Aagus^  1813i  c,  ^37.  allowing  a  d^nction  of 
thirty  •three  and  one  ^  third  p^  centum  «n  ^^  all  gbdds  capturM 
from  the  enemy,  imd  mside  goi^  and  lawful  prize  of  war^  \k. 


•      "F 
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a^tf  Brought  into  the  Ubifed  States,  are  not  incloded  goods  cap- 
tured atid  brought  in  for  adfodiGatioD,  sold  by  order  of  Court, 
and  ahimafely  restored  t^  a  n^tral  claimam  as  his  property,; 
bat  sach  goods  dr9  chargeable  wkh  itbe  sane  ra^te  bf  duties  as 
goods  iimportediQ'ferei^. bottoms.  The  Ntreide,  1  Wheat. 
ML  ' '    ' 

.  402.  If  the  oationar  character  \>f  property,  captured  atid 
brought  in  for  a^udicati<^»  appears  ambiguons  or  neutral,  and 
no  claim  is  interposed,  tbe^cause  is  pestpon^  for  a  year  land  a 
day  after  .the  priBepp6eeed]ng6ai%coniniei|ced;'and  if  no  claim* 
ant  appefirs' within  that  ^n«s,  the  property  i^  condemned  to  the 
captors.     Tki  Harrison,,  ijfheai.  ^. 

409.  In  f>riie  causey  this  Court,  has  an  apj>eilate  jurisdiction 
0nlv, 'and  ^  claim  caiinot  be  originally  interposed. here;  bat 
irhere  the  Coort.b^ldWhad  proceeded,  to  adjudication  before  the 
l^pieofa  year  and  (jL^dayj  the  cause iras  remiRndecl  fotbat'Court, 
withxlirectioBS  to  allow  a  claim  to  ^be  filed  therein,  and  the  libel 
lo  be  amended.    i&.  *   '  .    -^    . 

404«  It  Is  ii  gein^ral  rule  in  prise.causes;.tliat  the  adjadication 
should  be  prompt,  and  should  }f%  made^  unless  some  good  reason, 
eidst  for  departing  frpm  it,  on  the  papers  and  testimony  afforded 
by  the  captured  vessel,  or  on  evidence  mroked  fi^ont  other  vessels 
iAthepdsi^esriott^'oftheCoiirt     TheQiorgt,  IJVheat.  408,409. 

405.rBot  m.cases  of  joint  or  <;olInsive  capture,^,  the  lilsual  sim- 
{ilicHy  of  die  priie  proceedings  is  necessarily  departed  from ;  and 
wiS^,  in  th^  cises,  there '.is 'the;  least  doubt,  tother  evidence 
than  that  arising  from  th&  c^tured  Vessei^pr  invqked^&om  other 
|[>rite  causes,  may  be  inserted  to.    lb.       -     ;  ,    .  . 

40B»  Where  enetny's  property  if  fraudulently  blended  in  the 
^ameel^tm  with  in^utral  property,  the  latter 'is  liable  to  ishare  in 
the  fate  of  the  former.     TAe  St.  JVVcAo{a»/ 1  Wheat.  41 7. 431 . 

407«  A  bifl  of  lading,  consigning  the  godds  to  a  neutral,  but 
unaccom^nied  by  M  invoicie  or  letter  of  advice,  is  not  sufficient 
\!vidence  to  entitle  the  claimant  to  restitution :  bnt  k  sufficient  to 
lay  a  fodnntation  for  the  infroduction  jj9f  fa/tber  prooC  The 
Frientlicht^ft^  3  fFheat.  l^  48. 
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408.  The  (act  of  invoices,  and  ktlers  of  advicf,  not  beii^ 
found  on  board,  may  iodoce  a  pjtspicion  that  papers  have  been- 
spoliated:  but  even  if  it  were  proved^  that  an  enemy  master, 
carrying  a  cargo  chiefly  iiostile,  had  tlirct^O  papers  overboard, 
a  neutral  claimant,  to  whom. tio  fraud  is .  imputable,  ought  not 
thereby  io  be  .precluded  fppm  fartlier  prt}of.  The  Frimdschqft, 
3  Wlhcai.  14.-48,    '  "      '  ^  *  ,   '^ 

409.  Where  a  neutral  ship  owner  lends  his  name  to  cov^r  a 
fraud  with  regard  |o  the  car^o,  tfaiscirCHmstanoe  wjtl.  subject  the 
ship  to  condemnation..  The^'SU  McbolfUf  1  Wieatrilli  431. 
The  Fortunu,  S  Wheat.  236.  i45.^     . 

410.  It  is  a-relaxationof  the^uTe  of  th^onrt'ta  allow  time 
for  farther  proof  in  a  case  where  "^there  is  a  concealment  of  pa- 
pers.   The  Fortuna^  ^Whegi.  245.  ,  .  ^* 

411.  The  captors  are  competent  witnesses  upon  ati^rder^fbr 
farther  proof  opened  to  both  parti^;     Th€  JSnne^  2f  Wheat.  435.. 

1  *  -      .  *  - 

412.  The  captors  are  always  competent  witnesses,  as  to  the 
circum8tan<%s  of  the  capture,  such  as  whether  it  be  joint,  collu- 
sive, or  within  neutral  territory.    Id.  444. 

413- -It  is. not  competent  for  a  neutral  censvi^  without  the  spe- 
^  cial  authority  of  his  govermnebt,  to  interpose- a  claim  oa  account 

of  the  violation  of  th^  tenritorial  jurisdiction  of  his  country.    Id. 
435.445. 

414.  QauBre,  .W^iether  such  a  claim  can  be  interposed,' evta 

by  a  public  minister, 'Without  the  sanction  of  the  Govenunent, 

in  ^hose  tribuniajs  the  cause  is  pending  f    Id.  .44^.- 

[       s  415.  Irregularities  on  the  part  of  the  .caplprs,   originating 

\  *  from  mere  mistake,  or  negligence,  which  work*  no  irreparable 

mischief,  and  are  consistent  witb  good  faith,  wiU^iot  forftsit  the 

rights  of  prate.    Id\  448.  ...      '  .   , 

[  416.  On  an.  illegal  seizure,  the  origiiml  wrpngndoeirs  may  be 

;  made  responsible  beyond  the  loss  actually  sustained,  in  a  case  of 

I  gross  and  wanton  outrage  \  but  the  owjiers  of  the  privateer,  who 

are  only  consu*uctively  liable,  are  not  bound  to  theextentof  vin-  ' 
dictive  damages^     The  Amiable  AVm^i  3  Wheat.  546*  558« 
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417.  A  loss  by  deterioration  of  the  cargo,  not  occasioned  by 
the  improper  conduct  of  the  captors,  is  not  to  be  included  in  the 
estimate  of  damages  on.  an  illegal  seizure*.  The  Amiable  Nancy^ 
3  Wheat.  559. 

418.  The  probable  or  possible  profits  of  an  unfinished  voyage, 
afibrd  no  rule  to  estimate  the  damages,  in  a  case  of  marine  tres- 
pass.   Id.  560.    La  Amutad  de  Rues^  5  Wheat.  385  389. 

419.  An  item  for  the  ransom  of  a  neutral  vessel,  subsequent- 
ly seized  by  ^nother  belligerent,  for  want  of  papers,  of  which  it 
bad  been  deprived  by  the  first  captor,  held  not  to  be  a  proper 
item  in  the  estimate  of  damages  on  an  illegal  capture,  because 
the  vessel  was  in  no  real  danger  of  condemnation  by  the  other 
belligerent ;  and  the  farthest  any  Prize  Court  could  be  presumed 
to.  go,  in  such  a  case,  would  be  to  order  farther  proofs  but  the 
costs  and  expen^es^  as  far  as  they  were  incurred  and  paid,  allow- 
ed in  the  estimate  of  damages.  The  Andabh  JSTancy^  3  Wheat. 
546.561.. 

.  420*  Where  it  is  the  fault  of  the  claimanty  that  defective  do- 
cuments are  put  on  board,  the  captor's  costs  and  expenses  will 
be  ordered  to  be  paid  by  the  claimant  on  restitution.  7%e  Fe- 
nttf,  5  Wheat.  127.  131.     The  London  Packetj  Id.  132.  143. 

421.  Any  citizen  may  s^ize  any  property  forfeited  to  the  use 
of  the  Government, ,  either  by  the  munidpal  law,  or  as  prize  of 
,war,  in  order  to  enforce  the  forfeiture ;  and  it  depends  upon  the 
Government  whether  it  will  act  upon  the  seizure-;  if  it  proceeds, 
to  enforce  the  forfeiture  by. legal  pcocess^  this  is  a  sufficient  con- 
firmation of  the  seizure.     TTie  Caledonian^  4  Wheat.  100.  103. 

422.  Depositions  taken  on  farther  •  proof  in  one  prize. cause, 
cannot  be  invoked  ittto  another.  Tke  Expemtent,  4  Wheat. 
84. 

423.  The  evidence  to  acquit,  or  condemn^  must  come,  in  the 
first  instance,  from  the  papers  and  crew  of  the  captured  ship. 
2%e  Dos  Hejvianosf  2  Wheat.  76.  79. 

424*  It  is  the  duty  of  the  captors  to  bring  the  ship's  papers 
into  the  registry  of  the  District  Court,  and  to  have  the  examina- 
tion of  the  principal  officers  and  seamen  of  the  captured  ship 

48 
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taken  on  the  standing   interrogatories.     The  Dos  Hermanos^ 
2  Wheat  76.  79. 

425.  It  is  exclusively  upon  these  papers  and  examinations, 
that  the  cause  is  to  be  beard  in  the  first  instance:  If,  from  this 
evidence,  the  property  clearly  appears  to  be  hostile  or  neutral, 
condemnationor  restitution  immediately  follows :  If  the  property 
appears  to  be  doubtful,  or  the  case  suspicioQS,  farther  proof  may 
be  granted,  according  to  tlie  rules  which  govern  the  legal  discre- 
tion of  the  Court,     lb. 

426.  If  the  parties  have  been  guilty  of  gross  fraud,  or  mis* 
conduct,  or  illegality,  farther  proof  is  not  allowed,  and  condem- 
nation fpllows.  . 

427.  Although  some  apology  may  be  /bund  in  the  state  of 
peace  which  had  so  long  existed  previous  to  the  late  war,  for  the 
irregularities  which  had.ctept  into  the  prize  practice,  that  apolo* 
gy  no  longer  exists;  and  if  such  irregularities  should  hereafter 
occur,  it  may  be,  proper  to  withhold  condemnation  even  in  the 
clearest  cases,  unless  the  irregularities  are  avoided  or  explained. 
lb. 

428.  If  a  party  attempt  to  impose  upon  the  Conrc,  by 
knowingly  or  fraudulently  claiming  as  h)s  own,  property  be^ 
longing  in  part  to  others,  he  will  not  be  entitled  to  restitution  of 
that  portion  which  he  may  ultimately  establish  as  his  own.    lb. 

429.  The  claimants  have  no  right  id  litigate  the  question, 
whether  the  captors  were  duly  commissioned ;  the  claimants  have 
no  persona  standi  in  judido  to  assert  the  rights  of  the  United 
States ;  but  if  the  capture  be  made  by  a  non-commissioded  cap- 
tor, th^  prize  will  be  condemned  to  the  United  States.    lb. 

430.  The  provision  in  the  Judiciary;  Act  of  1789,  t.  20. 
^  30.  as  to  taking  .depositidns  de  bene  esse,  does  not  apply  to 
cases  pending  in  Uie  Supreme  Court,  but  only  to  cases  in  the 
District  Courts.  Testimony  by  depositions  can  be  regularly 
taken  for  the  JSupreme  Court  only  under  a  commission  issuing 
according  to  its  rules.  TTie  Jlrgo,  2  Wheat.  281.  289.*  The 
liondon  Packet^  Id.  372. 

431.  In  all  cases  of  Admiralty  and  maritime  jurisdiction. 
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where  new  evidence  is  admissible  in  this  Court,  the  testimony  of 
witnesses  must  be  taken  under  a  coipmission  to  be  issued  from 
this  Court,  or  from  any  Circuit  Court,  under  the  direction  of  any 
judge  thereof;  and  no  such  commission  can  Issue  but  upon  in- 
terrogatories, to  be  filed  by  the  party^applying  for  the  commis- 
sfon,  and  notice  to  the  other  party,  or  his  agent  or  attorney,  ac- 
companied with  a  copy  of  the  interrogatories  so  filed,  to  file 

« 

cross  interrogatories  within  twenty  days  from  the  service  of  such 
notice.    Rule  of  Courts  2  WheaU  vii. 

.  432.  Whenever  it  is  necessary  or  proper,  in  the  opinion  of 
the  presiding  judge  in, any  Circuit  Court,  or  District  Court  ex- 
ercising Circuit  Court  jurisdiction,  that  original  papers  of  any 
kind  should  be  inspteted  in  the  Supreme  Court  upon  appeal, 
such  presiding  judge  may  make  such  rule  or  order  for  the  safe 
keepings  transporting,  and  retujrn  of  such  original  papers,  as  to 
bim  may  seem  proper,  and  this  Court  will  receive  and  consider 
such  original  papers  ip  connection  witli  the  transcript  of  the 
proceedings,    lb, 

433.  If  the  Court  below    deny  an  order  for  farther  proof 
when  it  ought  40  be  granted,  or  allow  it  when  it  ougbt^  to  be 
denied,  and  the  objection  is  taken  by  the  party,  and  appears  on 
the  record,  the  appellate  Court  can  administer  the  proper  relief. 
The  Pizarrb,  2  Wheat.  221.  239. 

434.  But,,  if  evidence  in  the  naiure  of  farther  proof  be  intro- 
ducefi,  and  no  formal  order  or  objection  apper  on  the  record,  it 
must  be  presumed  to  have  been  done  by  consent^  and  the  irregu- 
larity is  wa^ived.     lb.  -     ' 

435.  Concealment,  or  spoliation  of  papers,  i^  not,  per  se^  a 
sufficient  ground  (or  condemnation  in  a  Prize  Court.     It  is  cal* 

w 

culated  to  excite  the  vigilance  and  justify  the'  suspicions  of  the 
Court ;  but  is  open  to  explanation  ;  and  if  die  party,  in  the  first 
instance,  fairly,  frankly,  and  satisiacforily  explains  it,  he  is  de- 
prived of  no  right  to  which  he  is  otherwise  entitled.  If,  on  the 
contrary,  the  spoliation  is  unexplained,,  or  the  explanation  is  un- 
satisfactory;  if  the  cause  labour  under  heavy  suspicions  or  gross 
prevarications;  farther  proof  is  denied^  and  condemnation  ensues 
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from  defects  in  the  evidence  which  the  party  is  not  permitted  to 
supply.  The  Pizarro^  2  Wheat.  227.  241.  Livingitan  fy  Qil^ 
christ  V.  Maryland  Ins.  Co.  7  Cranch^  508. 644.   Per  Stort,  J. 

436.  Under  the  Spanish  treaty  of  1795,  stipulating  that  free 
ships  shall  make  free  goods,  the  want  of  such  a  sea-letter  or  pass- 
port, or  such  certificates  as  are  described  in  the'  17th  article,  is 
not  a  substantive  ground  of  condemnation.  It  only  authorizes 
capture  and  bringing  in  for  adjudication,  and  the  proprietary 
interest  in  the  ship  may  be  proved  by  other  equivalent  testimony. 
But  if,  upon  the  original  evidence,  the  cause  appears  extremely 
doubtful  and  suspicious,  and  farther  proof  is  accessary,  the  grant 
or  denial  of  it  rests  on  the  same  general  rules  which  govern  the 
discretion  of  Price  Courts  in  other  cases.  The  Pizarroj  2  Wheat 
227.244, 

437..  The  comntander  of  a  squadron  is  liable  to  individuals 
for  the  trespasses  t>f  those  under  his  command,  in  case  of  posi- 
tive or  permissive  orders,  or  of  actual  presence  and  c^Hoperation. 
But  qucere^  how  far  he  is  responsible  in  other  cases  ?  The  £/ea- 
nor.  2  Wheat.  345. 356. 

438.  Where  a  ^capture  has  actually  tck^  place^  with  the  assent, 
expi^ess  or  implied,  of  the  commander  of.  a  squadron.,  the  priie 
master  may  be  considered  as  a  bailee  to  the  use  of  the  whole 
«quadron,  who  are  to  share  in  the  prize  money,  and  thus  the  com- 
mander may  be  ynade  responsible ;  but  not  so  as  to  mere  tres- 
passes,, unattended  with  a  conversion  to  the  use  of  the  squadron. 

439.  The  commander  of  a  single.ship  is  responsible  for  the 
acts  of  those  under  his  command ;  as  are,  likewise,  the  owners  of 
privateers  for  the  conduct  of  the  commanders  appointed  by  them, 

n. 

~440«  The  right  of  visitation  and  search  necessarily  carries 
with  it  all  the  means  essential  to  its  exercise ;  among  thes^  may, 
sometimes,  be  included  the  assumption  of  the  disguise  of  a  friend 
or  an  enemy,  which  is  a  Isiwful  stratagem  of  war.  If,  in  conse- 
quence of  the  use  of  this  stratagem,.,  the  crew  of  the  vessel  de- 
tained abandon  their  duty  before  they  are  actuaUy  made  pici^oners 
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of  war,  and  the  vessel  is  thereby  lost,  the  captors  are  not  respon- 
sible.    The  Eleanor,  2  Wheat.  345.  356. 

441.  Whenever  an  officer  seizes  k  vessel  asprize,  be  is  bound 
to  commit  her  to  the  care  of  a  competent  prize  master  and  crew ; 
not  because  the  original  crew,  when  left  on  board,  (in  the  ease  of 
the  seizure  of  the  vessel  of  a  qitizen.or  neutral^)  are  released  from 
their  duty  without  the  assent  of  the  master,  but  from  the  want  of 
a  right  to  sulgect  the  captured  crew  to  the  authority  of  the  cap- 
tor's officer,    lb. 

442.  But  this  rule  does  not  ext^d  to  the  case  of  a  mere  detent' 
tionforexaminatiion^  -which  the  commander  of  the  cruising  vestel 
may  enforce  by  orders  from  his  own  quarter  deck,  and  may, 
therefore,  send  an  officer  on  board  the  vessel  detained,  in  order 
more  conveniently, to  enforce  it,  without, taking  the  vessel  out  of 
the  possesion  of  hje;r  own  officers  and  crew.    lb. 

443.  One  of  the  principal  officers  of  the  vessel  detained,  may 
be  brought  on  board  the  belligerent  vessel,  witi;  the  papers,  for 
examinatioa.    A. 
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I.  Sale  of  personal  property.  (A)  Warranty  of  title. 
(B)  What  concealment  or  misrepresentation  of  extrinsic 
circumstances  will  vitiate  the  contract.  (C)  Rule  of  da' 
mages  for  breach  of  the  contract  in  npi  delivering  the  ar- 
ticle sold.  (D)  When  the  property  vests. 
II.  Sale  of  real  property*  (A)  Sale  of  iand  at  auction^ 
(B)  Failure  of  tonsideration.  (€)  Lien  of  vendor  for 
unpaid  purchase  mon^, 
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Sale  of  personal  -property.  (A)  Warranty  of  title.'  (B)  What 
concealment  or  misrepresentation  of  extrinsic  circumstances  will 
vitiate  the  contract.  (C)  Rule  of  damages  for  breach  of  the  cov^ 
tract  in  not  delivering  the  article  sold.  (D)  When  the  property 
vests. 

(A)  Warranty  of  title. 

'  I.  It  seems  J  that  where  the  vendor  of  personal  property  held  it 

by  a  bill  of  sale  cootainiog  a  warranty  of  tide,  and  assigns  that 

bill  of  .sale  to  his  vendee,  on  eviction  of  the  latter  for  defect  of 

title,  recourse  can  he  hod  in  equity  to  the  original  warraotof  of 

.the  tide.    Riddle  y.  Mandepilloy  5,  Cranchj  322.  332. 

(B)  What  concealment  or  misrepresentation  of  extrinsic  circum' 

stance's  will  vitiate  the  contract. 

2.  The  vendee  is  not  bound  to  communicate  to  the  vendor  any 
intelligence,  in  his  possession,  relative  to  extrinsic  circumstancesi 
(such,  for  example,  as  political  events,)  which  might  influence 
the  price  of  the  commodity.  Laidlawv.  Organ^  2  Wheat.  178. 195. 

3.  Bat,  at  the  ^ame  time,  each  party  must  taHe  care  not  to 
do  or  say  any  thing  tending  to  impose  npon  the  other;  and  die 
question  whether  any  imposition  was  practised  by  the  vendee 
upon  the  vendor,  ought  to  bis  left  by  the  Court  to  the  jury.    lb. 
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(C)  Ruit  of  damages  for  breach  of  the  contract  in  not  delivering 

.    the  article  sold. 

9 

4.  In  an  action  by  the  vendee  for  the  breach  of  a  contract  of 
sate  by  the  venddr,  in  net  delivering  the  article,  the  measure  of 
damages  is  the  price  of  the,  article  at  the'  time  of  the  breach  of  the 
contract,  and  not  at  any  subsequent  period  Shepherd  v.  Hamp- 
ton, 3  Wheat.  200. 204.  ' 

5.  QtMBre,,  How  far  this  rule  applies  to  a  case  where  advances 
of  money  have  been  made  by  the  purchaser  under  the  contract  f 
R. 

6*  It  seems  J  that  the  rule  would  not  apply  to  such  a  case.  Per 
Mabshax^l,  C.J.    lb. 

(D)   When  the  property/  vests. 

*  *  '  •  r 

7.  Upon  a-  shipment  of  goods  to  be  sold,  tipon  joint  account 
of  the  consignee  and  shipper,  or  of  the  latter  alone  at  the  option 
of  the  consignee,  the  right  of  property  does  not  vest  in  the  con- 
signee until  lie  has  made  his  election  under  the  option  given  him. 
T%e  VenuSi  8  Cranch,  2SZ.  276. 

8.  To  effect  a  change  of  property  as  between  vendor  and  ven* 
dee^  there  must  be  a  contract  of  sale  agreed  to  by  both  parties  \ 
and  if  the  thing  agreed  to  be  sold  is  to  be  ffent  by  the  vendor  to 
the  vendee,  it  is  necessary  to  the  perfection  of  the  contract  that 
it  should  be  deUvered  to  the  purchaser  or  to,  his  agent,  which 
the  ship-master  to  many  purposes  is  considered  to  be.    /6. 

9.  But  a  delivery  to  the  master  does  not  vest  the  property  in 
the  consignee,  where  he  has  an  election,  not  yet  exercised,  to 
take  the  goods  on  joint  account  of  himself  and  fhe.  shipper,  or  of 
the  latter  alone.    lb, 

10.  Goods  shipped  by  a  British  merchant  to  an  American 
bouse,  (partly  in  conformity  with  orders,  and  partly*  without  or- 
ders,) who  had  an  option  to  accept  6r  rejeet  the  whole  invoice  in 
a  limited  time,  remain  the  property  of  the  shipjiers,  until  the  ccfu- 
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sigDees  elect  to  accept  them.     The  Frances^  dam  of  Dunham  fy 
Randolph,  S  Craneh,  354.  5.  C.  9  Cranch,  183. 

11.  Wbei^e  goods  were  shipped  by  British  merchants^  pur- 
suance of  orders  from  merchants  in  this  country,  partners  iirtrade, 

m  

and  consigned  for  them  to  the  agent  of  the  shippers  in  the  Uni- 
ted S(ateS|  because  in  the  moment  of  shipment,  information  was 
received  that  their  partnership  war  dissolved,  and  the  shippers 
had  no  instructions  in  what  manner  to  direct  to  them ;  hdd^  that 
the  property  vested  in  the  American  merchants  at  the  time  of 
shipment.  The  Merrimack, .  clfim  of  M^Kean  Sf  Woodland^ 
8  Cranch,  317. 327. 

12.  But  if  goods  be  purchased  as  above,  though  the  accompa- 
nying invoices,  bills  of  lading,  and  letters,  be  addressed  by  the 
foreign  consignors  to  the  American  merchants  for  whom  thepur- 
chase  was  made,  all  concurring  to  show  the  property  to  be  in 
them,  yet  if  these  documents  are  enclosed  Jn  a  letter  from  the 
consignors  to  their  agent  in  the  United  States,  directing  him  not 
to  deliver  the  goods  in  case  of  the  existence  of  certain  circum- 
stances, nor  untU  he  should  have  received  payment  from  the 
cotisignees  in  cash :  the"  property  in  the  goods  continues  in  the 
consignors  in  irantitu.    lii.  Claim  oflGmmfil  fy  Albert. 

13.  Goods  by  the  same  ship,,  purchased  as  above,  and  con- 
signed to  the  agent  of  the  shipper  in  the  United  States,  in  whose 
name  also  the  bill  of  la.iing  is  made  out,  with  a  power  to  keep 
back  the  goods  in  case  of  the  insolvency  of  the  merchants  by  whom 
they  were  ordered,  but  the  bill  of  parcels  and  invoice  made  out  in 
the  name  of  the  merchants  in  this  country,  for  whom  the  purchase 
was  made,  and  sent  ta  them ;  the  shipment  alsa  being  expressed 
to  be  on  their  account,  though  the  goods  are  spoken  of  in  the 
letter  of  the  consignors  as  British,  properfy ;  nested  in  the  Aoie* 
rican  merchants  at  the  time  of  shipmebt,  nothing  being  reserved 
to  the  shipper  but  the  mere  right  of  stoppage  tn  transitu^  in  case 
of  insolvency,  to  be  exercised  by  his  agent.  Id.  Claim  ofW.Sf 
J.  WWeiM. 

14.  Washington,^  Todd,  and  Stort,  J.^  J.,  dissented  from 
the  last  above  opinion,  upon  the  ground  that  the  property  did 
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ibt,  by  die  mere  purchase,  become  vested  in  the  merchants  -  in 
this  country  by  whose  order  it  was  purchased  ;  that  until  a  deli- 
very, actual  or  constructive,  to  them,  the  property  remained  in 
the  shipper;  and  that  even  if  the*  goods  had  actually  come  to 
the  hands  of  the  agent^  bis.  possession  would  have  been  but  a 
condnuation  of  the  possession  of  the  shipper ;  ^nd  if  the  goods 
had  been  lost'duridg  the  voyage,  the  loss  would  hai^  been  that 
of  the  shipper.  '  The  Merfvnack,  daim  (f  fV»  Sf  J.  WUkiAsy 
8  Cranch,  317. 327.  '  :  ^ 

15.  Where  the  property  is  originally  in  the  sbij^r  in  a  foreign 
country,  in  order  to  prod^uce '  a  change  of  property  from  the 
shipper  to  the  consignee,  it  is  essentially  necessary  that  the  good^ 
should  have  been  sent  in  cdnsequence  of  some  contract  between 
the  parties,  by  which  the  one  agreed  to  sell  and  the  other  to  buy. 
The  Frances,  French's  daim,  8  Criinch,  359. 

IB.  An  intentiot),  clearly  prdved,  of  a  consignor  to  vest  the 
right  of  property  in  the  consignee,  isnot  sufficient  to  effect  such 
a  change  of  property, '  until  the  goods  are  received  by  the  con- 
signee, or  some  evidence  is  given  of  his  agreement  to  take  them 
on  his  own  account ;  until  that  time,  the  goods,  are  at  the  risk  of 
the  shipper:    lb, 

17.  Audit  makes  hb  difference,  though  the  consignee  were 
the  agent  of  a  third  person  who  had  directed  him  to  order  the 
goods,. unless  it  appears  that, he. actually  did  order  them.    i&. 

18.  When  gpods  are  sent  upon  the  account  and  risk  of  the 
shipper,  the  delivery  to  the  master  is  a  delivery  to  him  as  agent 
of  the  shipper,  nX>i  of  the  co^ign^ ;  and  it  is  competent  to  the 
consignor,  at  any  time  before  actual  delivery  to  the  consignee^  to 
countermand  it.  .  7%e  Frances,  irvivfs  daim,  8  Cranck,  418. 
430. 

19.  Whek>e  i^oods  were  shipped  in  Englatid,  in  pursuance  of 
orders  from  the  consignees  in  this  country,  but  previous  to  the 
execution  of  the  orders,  tb^  shippers  became  embarrassed,  and 
assigned  the  goods  to  certain  bankefiB  in  England|  to  secure  ad- 
vances made  by  them,  with  a  request  to  the  consignees  to  remit 
the  amount  to  the  bankers,  and  they  (the  bankers)  also  repeated 
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the  same  request,  the  invoice  toeing  for  accouol  and  risk  of  4^ 
coasignees  in  ibis  country,  but  stating  the  goods  to  be  then  the 
property  of  the  bankers :  Hddy  that  the  goods  baring  been  pur- 
chased and  shipped  in  pursuance  of  orders  from  the  consignees, 
the  property  was  originally  vested  in  them,  and  was  not  devest- 
-  ed  by  the  intermediate  assignment,  which  was  merely  intended  to 
transfer  the  right  to  the  debt  due  from  the  consignees  to  the 
shippers.  The  Mary  and  Stwon,  daim  of  O.  ^  if.  Van  Wage- 
neUf  1  Wheat.  25. 

20..  Wliere  R.  6.  agreed  with  the  managers  of  a  lottery  to 
take  2^500  tickets,  giving  approved  security  on  the  delivery  of 
the  tickets,  which  were  specified  in  a  schedule,  and  deposited  in 
books  of  100  tickets  each,  thirteen  of  which  b6oks  were  re- 
ceived and  paid  for  by  Vithy  and  the  remaining  twelve  were  su- 
perscribed by  him,  with  his  name,  in  tus  ojvn  (landwriting,  and 
endorsed  by  the  agent  of  the  managers,  *' JPurchasedj  and  to  be 
taken  by  Rpbert  Gray,"-  and  on  the  envelope,  covering  the 
whole,  '*  Robert  Gray,  12  books :"  On  the  Second  ^ay^s  draw* 
ing  of  the  lottery,  one  of  the  .last  designated  tickets  was  drawn 
a  prize  of  20,000  dollars,  and  between  <^e  third  and  fourth  day's 
drawing,  R.  G.  tendered  sufficient  security,  and  demanded  the 
last  1,200  tickets,  and  the  managers  refuted  to  deliver  the  prize 
ticket  r  it  was  held,  that  the  property  in  the  tickets  changed 
when  the  selection  was  made  an<l  assented  to,  and  that  they  re- 
mained in  the  possession  of  the*  vendors  iherely  as  collateral  se- 
curity, and  that  the  vendee  was  entitled  to  recover  the  amount 
of  the  prize.     Thompson  v..  ^rat/y  1  Wheat.  15.  82^  ' 

21.  The  clause  respecting  security,  in  the  above  contract^ 
formed  not  a  condition  pr€cedentf  on  which  the  sale  was^made  to 
depend,  but  a  coudiiion  subsequent^  the  performance  of  which 
might  be  suspended  until  it  should  be  convenient  to  the  vendee 
or  required  by  the  vendon    lb.  -^ 

22.  An  article  purchased  in  general  terms  from  maiqr  of  tbe 
same  description,  if  afterwards  selected  and  set  apiui  wjth  the 
assent  of  the  parlies,  as  the  thing  purchased,  is  as  completely 
identified,  and  as  absolutely  sold,  as  if  it  had  been  selected  pre- 
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vioili  to  the  sale,  and  specified  in  the  contract.     Thompson  v. 
Gray,  1  Wh^.  75.  82. 

23.  Goods  were  shipped  by  D.  B.  &  Co,  of  Liverpool,  on 
board  a  ship  bound  to  Rio  de  Janeiro.  The  invoice  was  nead- 
ed,  ^'  consigned  to  Messrs.  D.  B.  &;  F.,  by  order  and  on  account 
of  J.  L."  The  house  of  D.  b.  h  Col  of  Liverpool,  and  the 
bouse  of  D.  B.  &t  F.  of  Rio  de  Janeiro,  consisted  of  the  same 
persons.  In  a  letter  fi^ni  the  shippers  to  the  consignees,  accom- 
panying the  invoice,  they  say,  '^  F^or  Mr.  J.  L.  we  open  an  ac- 
count in  our  books  here,  and  debit  him,  tux.  We  cannot  yet 
ascertain  the  proceeds  of  bis  hyies,  Szc. ;  but  we  find  his  order 
lor  goods  will  far  exceed  the  amount  of  these  shipments ;  there- 
fore, we  consign  the  whole  to  you,  that  you  may  come  to  a  pro- 
per nnderstandirig  witlilhim."  It  was  AeZd,  that  the  goods  were, 
during  their  transit^  the 'property  of  the  shippers.  TTie  St,  Joze 
Indiano,  I  Wheai.  20Q.  212. 

.24.  It  is  competent  for  an  agent  abroad,  who  purchases  in 
pursuance  of  orders,  to  vest  the  property  in  his  principal  imme- 
diately on  the  purchase.  This  is  the  case  when  he  purchases 
exclusively  on  the  credit  of  bis  principal,  or  makes  an  absolute 
appropriation  and  designation  of  the  property  for  his  principal* 

lb. 

25.  But  where  a  merchant  abroad,  in  pursuance  of  orders, 
either  sells  his  own  goods,  or  purchases  goods  on  his  own  credit 
(and  thereby  becomes  the  owner,)  no  property  in  the  goods 
vests  in  his  correspondent  until  he  has  done  some  notorious  act 
to  devest  himself  of  his  title,  or  has  parted  with  the  possession 
by  ah  actual  atid  unconditional  delivery  for  the  use  of  such  cor- 
respondent,   lb. 
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Sale  f(f  real  property.  (A)  Saleqfiand^aiLCtion.  (B)  FaUiure 
of  coftstderatiofu  (C)  lAen  of  vendor  for  unpaid  purchase 
money* 

{A)  Salt  of  lamd  at  auctions 

26.  Upon  a  sale  of  land  at  auction,  if  tke  terms  be,  that  the 
purchaser  shall,  within  thirty  days,  give  bis  not&s  with  two  good 
endorsers,  and  if  be  shall  fail  to  comply  within  the  thirty  dayb, 
then  the  land  to  be  resold  on  account  of  the  first  purchaser,  the 
vendor  <^ann6t  maintain  an  action  against  the  vendee  for  a  breach 
of  the  contract,  until  a  resale  shall  have  ascertained  the  deficit, 
although  the  vendee  should  instruct  an  attorney  to  draw  a  deed, 
and  insert  his  name  as  purchaser.  '  Webster  fy  Ford  v*  Ho&oti, 
7  Crancht  3^9. 

(B)  Failure  of  consideration. 

27.  Where  a  promissory  note  is  given  for  the  purchase  of  real 
property,  the  failure  of  consideration  through  defect  of  title 
must  be  total,  in  order  to  constitute  a  good  defence  to  an  action 
on  the  note..,   CbreenUafy.  Cookl  2  tVheat.  13.  16. 

•    28.  QtMBre,  Whether,  after  receiving  a  deed,  the  party  can 
avail  himself  even  of «  total  failure  of  consideration  ?    lb. 

29.  But  where  a  note  is  given  for  the  purchase  money,  with 
full  knowledge  of  th^  extent  of  the  Incumbrance,  and  the  party 
thus  consents  to  receive  the  title,  its  defect  is  vio  legal  bar  to  an 
actibn  on  the  note.    lb. 

30.  Any  jportioZ  defect  iti  the  tide/or  the  deed,  is  not  inqui- 
rable  into  by  a  Court  of  kw  in  an  action  on  the  note ;  but  th^ 
party  must  seek  relief  in  Chancery,    lb. 
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(C)  Lienof  vendor  for  unpaid  purchase  money » 


31*  Tlie  equitable  lien  of  the  vendor  of  real  propertyi  for  un- 
paid purchase  money,  is  waived-  by  any  act:of  (be  parties  show- 
ing that  the  lien  is  not  intended  to  be  retaiiied|  as  by  taking 
separate  securities  for  the  purchase  money.  Brown  v.  OUtnan^ 
4  Wheat.  255.  290. 

32.  Taking  a  collateral  security  for  the'purchase  money,  di8« 
charges  the  implied  lien  on  the  land;    R. 

.33.  An  express  aontractj  that' the  lien  shaU  be  retained  to  a 
oertain  extent,  is  a  waiver  of  the  lien  ta  any  greater  extent.    A. 

.      Et  vM2e;FBA0i>s,  (Statute  of,  29  Car.  II,  c.  3.) 


■...    SALVAGE. 

1.  The  right  to  share  b  salvage,  is  forfeited  by  an  embezzle- 
ment of  part  of  the  property  6aved«  >  Mason  v^  The  BliUrean, 
t  Cranch^.  246. 

2.  If  a  vessel  in  distress  be  abatiddned  kt  sea  by  the  master 
and  all  the  crew,  excepting  one,  who  is  left  either  by  accidejot 
or  design,  he  is  discharged  from  his  Contract  as  a  mariner,  and 
is  entitled  to  daimas  a  salvor,  if  he  assist  in  saving  the  sfiip  and 
cargo.    lb. 

S.  If  apprentices  are  salvors,  their  master^  Rxe  not  entitled  t» 
their  share  of  the  salvage,  but  it  is  to  be  paid  to  the  apprentices 
for  their  personal  benefit    16. 

4.  If  a  vessel  chartered  for'la  voyage,,  meet  a  vessel  io  distress, 
and  one  of  the  charterers  being  on  board^  consents  that  a  part  of 
the  crew  itiay  go  on  board  of  the  distressed  vessel  to  assist  in 
navigating  her  into  port,  this  consent  does  not  change  the  situa- 
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tion  of  the  parties  uoder  the  charter  party,  but  the  general  owner 
continues  to  risk  bis  freight,  and  the  consebt  of  the  charterer  JH| 
only  be  construed  to  charge  him  with  the  hazards  to  be  encmiP 
tered  by  the  cargo,  and  tioC  to  vary  the  contract  respecting  the 
freight.  Ceosequently,  the  owner  will  be  entitled  to  his  propor- 
lioii  of  ibe  salva:ge  decreed  to  th6  iaifi'ng  ship  and  cargo,  in  the 
proportion  of  the  value  of  the  ship  aiid  freight  to  that  of  the 
cargo.    Ma9on  v.  The  Blmreau^  2  Crandiy  240. 

5.  The  claim  of'  salvage  is  in  the  nature  of  a  general  lien, 
and  any  irregular  proceeding  on  the  part  of  the  salvors,  furnishes 
ittocives  to  diminish  their  salvage.  Peisch  v.  Ware,  4  Cranch^ 
341^. 

6.  Where,  a  British  vessel  was  captured  by  a  French  squadron, 
«nd  after  a  part  of  her  cargo  was  taken  out,  she  was  given  bj 
the  captors  to  the  crew^  of  an^Americsin  vessel,  which  had  been 
captured  and  burnt  by  the  squadrqn;  and  the  American  crew 
brought  the  British  vessel  inta  a  port  of  the  United  States  in 
February,  1812,  and  there  libelled  her  as'  their  own  property 
acquired  by  donation  of  the  taptors,  and  the  United  States  also, 
claimed  the  property  as  forfeited  under  thetion-intercoursea^t; 
the  Court  hddj  that  under  the  circumstances  of  the  case,  no  for- 
feiture was  incurred ;  that  the  donation  was  invalid ;  but  that 
the  libellanls  were  entitled  to  salvage  for  their  services  in  saving 
the  vessel  and  cargo ;  and  accordingly  decreed  a  moiety  of  the 
Qett  proceeds  to  them^;  and  ordered  the  other  moiety  to  be  re«> 
tained  in  Court,  there  to  remain  until  the  war  (which  had  inter-* 
vened  with  Great  Britain)  was  eDded,  or  the  property  should 
be  otherwise  disposed  of  under  the  authority  of  the  government. 
The  Adventure^  8  Crcench^  221  * 

7.  Salvage  is  allowed  as  a  reward  for  meritorious  services, 
and  in< consideration  of  a  benefit  conferred  oh  the  person  whose 
property  is;  sav^,  but. never  is  granted  for  an  illegal  act..  The 
AlerU,  9  (?ra»cA,'3fi9.  ^        " 

8.  ABritbhship  wiis  captured  by  a  French  squadron,  and  her 
crew  taken  out,  and  the  ship  was .  afterwards  abandoned  at  sea 
by  the  captors,  after  some  unsuccessful  attempts  to  bum  her. 
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The  ship  was  foaad  deserted  oo  the  high  seas  ky  an  American 
ship,  and  brought  into  port,  and  libelled  for  salvage  as  a  dere- 
lict. It  was  held,  Ist.  That  the  District  Coarts,  as  Courts  of  Ad- 
miralty^, had  jurisdiction  in  cases  of  salvage,  and  c6n^quently  a 
po^er  of  determining  to  whom  tfaej^esidne  of  the -property  ought 
to  be  delivered.  Mly.  That  immediately  on  the  capture  the 
captors  acquired  such  a  right  to  the  property  as  no  neotral  na- 
tion could  justly  impugn  or  destroy ;  and  that  the  abandonment 
of  the  ship  in  this  case  by  the  captors,  did  not,  under  the  circum- 
stances, revive  or  restore  the  interest  of  the  original  British  pro- 
prietors^ 3dly. , That  the sieilvageof x)ne  third  should  be  allowed 
to  the  salvors,  aod  the  remaimng  two  thirds,  deducting  duties 
and  charges,  retained  and  decreed  to  the  French  captors,  as  it 
bad  been  decreed  by  the  Circuit  Court.  ,  4thly;  It  was  doubted 
whether,  on  the  principles  of  an  abandonment  by  the  French 
captorSf  the  whole  property  ought  not  to  have  been  decreed  by 
the  Court  below  to  the  salvors ;  but  as  they  ihad  not  appealed 
from  that  decision,  no  notice  could  be  taken  by  this  Court  of 
their  interest  in  the  cause.  MDonaughy.  Dannery  and  The 
Mary  I'ord,  3  Ddl.  ISS. 

0.  Salvage  is  a  compensation  for  actual  service  rendered  to 
the  property  charged  with  it.  It  is  demaodable  of  right  for  ves- 
sels saved  from  pirates  or  from  the  enemy ;  but  in  order  to  sup- 
port the  demand,  two  circumstances  must  concur :  1st.  The 
taking  must  be  lawfuL  2d.  There  must  be  a  meritorious  ser- 
vice rendered  to  the  recaptui^ed*     Tatbotv.Seeman^  1  Cranch^  1* 

10.  Wher^  the  amount  of  salvage  is  not  i-egulated  by  posi- 
tive law,  it.  must  be  determined  by  the,  general  principles  of  mari- 
time law.'  Tdbot  v.  Seeman,  1  Cranch^  h  Mason  v.  The 
Blaireau,  2  Cranch^  240. 

11.  Salvage  may  he  decreed  by  the  Courtr  of  the  United 
States  as  between  aliens,  a}  all  evenu  where  the  jurisdiction  is 
not  objected  to.    Mason  v.  Th^  Bldireau,  2  Cranehj  240. 

12.  In  a  case  where  a  vessel  was  abandoned  at  sea  by  all  her 
crew  except  gne,  in  a  perilous  situation,  and  was  afterwards 
brought  in  to4he  United  States  in  a  disabled  state,  this  Court 
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decreed  a  salvage  of  two  fifth  parts  of  the  neCtvaloe  of  the  ship 
and  cai^o  to  the  salvors ;  and  one  third  of  this  salvage  to  the 
owners  of  the  saving  ship  and  cargo.  Mason  v.  The  BUireau, 
2  Cranch,  240. 

13.  In  a  case  of  civil  salvagei  where  the  amount  of  the  sal- 
vage is  discretionary,  appeals  should  not  be  encouraged  upos 
the  gi^und  of  minute  distinctions,  nor  ought  the  decision  of  the 
Court  below,  in  such  a  case,  to  be  reversed,  unless  it  manifesdy 
appeared  that  some  importa^it  error  was  committed.  7%e  SybUj 
A  Wheat.  9B. 

* 
'  £l  xHe  Admiralty  L  III. 
Pbi?b  VIIL 
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1.  A  joint  debt  cannot,  at  lawi  be  set  off  against  a  separate 
claim,  independei^t  of  the  statutes  of  bankruptcy.  Tuck&n  v. 
Oxl&if^  5  Cranch^  34.  39. 

2.  But  under  the  bankrupt  law  of  1800,  c.  173.  [xiz.]  s.  42. 
which  is  the  same  with  the  statute  5  Geo.  11.  c.  30.  a  joint  debt 
may  be  set  oft  against  the  separate  claim  of  th^  assignees  of  one 
of  the  partners.    lb. 

3.  As  the  bankrupt  law  of  the  United  States,  so  far  as  re- 
spects this  point,  is'ahno^st,  if  not  enjtirely,^  copied  from  that  of 
England,  the  decisions  which  have  been  made  on  that  law  by 
the  English  judges  may  be  considered  as  having  been  adopted 
with  the  text  they,  expounded.    lb* 

4.  If  three  joint  owners  of  a  cargo  employ  the  master  of  the 
ship  to  sell  it  for  .them,  and  he  afterwards  becomes  interested  in 
the  share  of  one  of  the  joint  owners,  he  cannot,,  in  an  action 
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brottgl^  against  him  by  the  three  joint  owners  to  recover  the 
amount  of  sales,  set  off  his  share  of  that  amount  Yow^  v. 
Black,  7  Cranch,  665.  5&7. 

5.  By  iBaking  a  promissory  note  negotiable  in  a  bank,  the 
maker  i^thorises  the  bank  to  advance;  on  his  credit,  to  the 
holder  of  the  note^  the*  sum  expressed  on  its  face,  and  after  the 
'  note  has  been  discounted  by  the  bank,  cannot  claim  a  set-bff  for 
a  demand  against  the  original  payee,  whether  flie  local  law  does 
or  does  not  allow  the  maker  of  a  note  to  set-otf  against  the  en* 
dor^ee  any  just  claim  ^hich  be  had  against  th)K  original  payee 
before  notice  of  the  assigittnent.of  tfaie  note.  It  Would  be  a  fraud 
on  the.bank  to  claim  a  set^offagainstlhe^  note  in  consequence 
of  any  transactioqs  between  the  msfker^'and  original  payee. 
The  right  is  waived^  and  cannpt,  after  the  note  haSi  been  dis- 
counted,  be  again  set  up.  MnndetfiBe  v.  Union  Bank, 
9CraniAj9.      ^       '  "      . 
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SHIPPING. 

I.  CharUr-fariy. 
II.  Bottomry  bond* 
IIL  MUstrr  and  mariners. 

SHIPPING  I. 

•   Ckarter-party* 


/ 


1.  Where,  by  a  <;harter^pai^y, 'A.  let  to  0.  for  a  certain  voy- 
1^,  the  whole  tonnage  of  fajs  brig,  and  covenanted  to  deliver 
the  carga  at  the  port  of  destination,  dangers  of  the  sead  excepted, 
and  als^o,  that  the  brig  s^hould  be  tight,  strong,  and  well  manned, 
and  provisioned,  S(C»  and  the  return  cargo  shoi|ld'  be  delivered 
to  B.  at  the  home  port.  .  And  afterwards,  by  pro^sional  sealed 
articles,  it  was  among  joCher  things  agreefd*  betwjcen  the  parties, 
that  the  cty)tain  should  be  insti^ucted  by  his  owner  to  touch  at' 
Faimoulh;  and  "  there  to  lay  off  and  oti  twenty-fiur  houri^  or 
longery  if  desired,  in  day-light,  during  which  time  there  will  come* 
off  orders  from  Mr.  F.,  Mr.  T.  W.,^  or  Messrs.  A.&XJo.''  (the 
consignees ;)  and  the  captain  was  to  prQceed  to  sucb  port,  as 
thege  orders  should  state,  of  five :specified  ports;  ai^d  if  the  ves- 
sel was  detained  over  twenty-four  hcurs  at  Falmouth,  demurrage 
should  be  paid  for  the  time  at.  a  stipulated  rate; .  and'  the  vessel 
proceeded  to  Falmouth  Roads,  and  there  no  orders  being  ready, 
thc^  vessel,  by  the  orders  of  Mr.  F.,  came  immediately  into  port, 
instead  oflayifig  off  and  on  (or  twenty -ibiir  hours,  and  was  there 
^ized  and  detained  for  eighty  d ays, ^  for  a  supposed  breach  of 
the  Revenue  Laws  of  Great  Britain^.    On  an  action  of  covenant 
for  demurrage  during  this  period^  alleging  as  a  breach',  that  by 
the  order  of  Mr..  F,4he  brig  was  conveyed  into  the  port  of  Fal- 
mouth, and  by  means  thereof  was  there  detained  for  the  eighty 
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days*:  It  was  held  by  the  Court,  1st.  That  ootwithstaoditig  tlje 
charter-party  and  articles,  A^  remained  owner  for  the  voyage, 
Jttkd  was  answerable  for  any  tniscondoct  of  the  roaster,  and  that 
the  covenant  to  lay  off  and  on  wa^  his  covenant  as  owner.  2dly. 
That  if  the  going  into'  Falmouth  was  a  breach  of  the  covenant, 
an.  action  would  tie  for  kicb-bseacb,  not,  for  A.  against  B.  but 
tor  B.  against  A;,  as  the  owner,  for  the  wrongful  act  of  his  mas- 
ter. 3dly.  That^  in  this  case,  the  master  baying  acted  by  the 
orders  of  B.'s  agent  in  going  into  Falmouth,  no  action  could  be 
maint^ned  by  B.  for  the  breach.  ^  4thly.  That  no  demurrage 
was  due  to- A.  in'  tbis  case,  the  de|ention  having  been  occasioned 
either  by  the  mlisconducl  'of  the  master,  for  which  A«  alone  was, 
answerable,  or  having  been  done  to  avoid  danger^  and  not 
having  been  occasioned  by  .ldying'>off~and  on^  the  port  of  Fal- 
mouth to  receive  orders,  Or  by  any  misconduct  or  breach  of  co- 
venant by  B.,  the  true  construction  of  the  charter-party  charging 
B.  with  demurrage  only  in  ,the  latter  cases.    Hoo^.  v.  Groverman^ 

1  Cranch,  214.  t 

2,  Where  a  vessel  is/ chartered;  an4  meets  another  vessel  in 
distress  in  the  course  of  her  voyage,  and  one  of  the  charterers 
k  on  board,  and  coiiseftts  that  a  part  of  the  crew  may  go  ob 
board 'the 'distressed  vessel  to  assist  in  saving  her,  this  does  not 
change  the'  situation  of  the  parties  under  the  charter-party,  but 
the  owner  of  the  v6ss^r  still  continues  to  risk  the  freight,  and 
the  assent  of  the  charterer  can  only  be  construed  to  charge  him 
with  hazards  tb  be  encountered  by  the  cargo,  and  not  to  vary 
the  cdntract  respecting  the  freight.    Mason  V.  The  Blairem^ 

2  CViwdk,'  240. 


«  B 


tf       « 


3M  SHlt^PINd. 

SHIPPING  IL 

Bottomry  hond, 

3.  To  make  a  bottomry,  execQt^d  by  the  maUer,  a  toM  hjr- 
potbecation,  it  is  necessary  to  shpw-  that  tbe  master  acted  within 
the  scope  of  his  antbofity,  or,  it)  other  words,  that  the  advanees 
were  made  for  repairs  or  soppSes  necessary  /or  ^ectuating  the 
objects  of  the  voyage, •  or^ the  safety  and  secority  of  the  ship; 
and  no  presumption  shdnld  arise  in  the  cas^,  that  «och  repairs 
or  supplies  coidd  be  procured  upon  reasonable  terms  with  the 
credit  of  the  owner^  indepepd^t  of  such  hypothecation*  The 
Aurora^  I  Wheat.  96.  .,    -' 

4.  If*  the  master'  bave  suQcient  Amdfa  of  the  owner  under  his 
control,'or  can  procure  diem  on  the  general  cvedtt  oPthe  t>wner, 
to  make  a  nece^ary  repair,  he  has  no.  authority  to  sulgeet  the 
ship  to  an  hypothecation.    lb:  ' 

5.  A  bottomry  bond  giv^  to  pay  off  a  fbrmer  bottomry  bond, 
must  stand  or  fall  with  the' first  hypothetatioil ;  and  the  subse- 
quent lenders  call  only  claifn  upon  the  same  ground  as  the 
former  lenders,  of  whom  they  are  virtually  the  assignees.,    lb. 

6.  Where  money  has  been  advanced,  under  a  stipoladon  for 
a  bottomry  bond,  and  the  vessel  is  permitted  to  go  to  sea  with- 
out any  attempt  to'  enforce  the  stipulation,  it  is  to  be  deemed 
a  waiver  of  the  hypothecation,  knd  the  party  cannot,  on  a  sub- 
sequent voyage,  insist  upon'  a^  bottomry  bond  for  bis  prior  ad- 
vances.   15. 

'  t.  A  bona  fide  creditor  who  advances  his  money  to  relieve  a 
ship  from  an  actual  arrest,  on  account  of  debts  incurred  on  the 
ship^s  accpunt,  may  rightfully  stipulate  for  a!  bottomry  interest 
to  secure  bim  for  such  advances,  add  the  master,  if  he  has  no 
other  sufficient  funds  or  credit,  >nlay  execute  k  bbttomry  bond  in 
his  favour.  lb. 
8.  But  it  is  very  doubtful,  if  the  arresting  creditor  could  en- 
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tide  himself  to  socb  a  tK>ttomry  bond  by  agreeing  to  withdraw 
his  arrest    The  Aurora^  1  Wheat.  9$. 

9.  If  a  person  making  advances  for  repairs,  8cc.  has  in  h^  owo 
bands  funds  of  the  owner,  which  he  qpy  apply  to  pay  for  re- 
pairs,  he- cannot  entitle  himself  to  a  bqttoipry  bond  for  advances 
made*  for  suchi  repairs.    Ih. 

10.  It  b  incumbept  on  the  Render  on  bottomry,  to  show  the 
items  of  his  claim^-and  if  various  demands  are  mixed  up  in  his 
bond,  s6me  pf  which  would,  and  some  would ^not,  support  aa 
hypothecation,  it  is  his  duty  to  separate,  them,  and  exhibit  them 
to  the  Court  distinctly,  before  he  can  clain)  a  decree  for  any 
part  of.hi#  advances.    i&.      v,  '         .      .  , 

SHIPPING  m.  ■ 


f  - 


.  Matter  and  mariner. 


,  1 L  A  ma^er  of  a  vessel  has.  a  right  to  retain  freight  received 
by  liiip,  .against  the  ownec;  or  his  assignee,,  as  a  general  creditor, 
jBo%«o»  V.  BuiUi  3.  Cvanchj  140.  •   ' . 

1%  A  master  of  a  vessel  is  bound  to  ^ave  for  bb  owners  the 
ship  and  cargo  confided  to  hijS.  care,  by  all  means  in  his  power, 
but  he  is  not  bound  to  i^ploy  fraud  in  order  to  effect  the  ob- 
ject, even  as  against  an.  enemy.    Bannay  v.  JSJre,  3  Cranch, 

13.  If  a  slave  be  a  mariner  oi\  board  a  ship,  ph  wages,  and 
desert  during  the  voyage,  the  roaster;  of  the  ship,  if  h^  has  acted 
with  glEKMi  feitb,  is  not  responsibly  to  the  owner  of  the  slave  for 
his  desertion.    Beperley  y,  Brooke^  2  Wheat.  100. 

14.  A  mariner  forfeits  bis  wages  by  an  embezzlement  of -any 
part  of  the  cargo.    Maton  v.  The  BlaireaUy  2  Cranch^  240. 

♦ 

fit  vide  AoMIJEUIfTT.  . 

Factor*  ♦     •  *  »        .  ♦  . 
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'»  Insuranoib. 

Prizs.  .         •    * 

Sale. 

Salvage.      .   ^ 

Statutes  of  the  United  STATsSr  IIL  IV.-  VI*  DL 

«  ^  «  ■  •  ^ 


STATUTES  OF  THE  UNITED  STATES.  . 

I.  Ads  of  Congress  in  gfneraL        •  - .    . 
II.  Bankrupt  act,     .  ,  • 

III.  Crimts  acts. 

IV.  Embargo  and  non-inttrcourst  acts*  '    ^  .  ■  , 
V.  Judiciary:  acis^ 

W,  Neutrality  jict8»    .,  ^        .  .• 

Vli.  PatfifUacis.  . 

VIII.  Priority Mcts,  .',       /  .   ^  . 

IX.  Riivenue  and-fiaviga4iQn(tcts^  (A)  Impost  a£ls.  (B)  £x- 
cisi  acts.  (C)  Registry  qf  vtss^a  acts.  (D)  Slave, 
trade  acts,    (£)  Jjand  tax  acts.       .    . 

.  STATUTES  OF  TIJE  UNITED  STATES  I. 

Acts  of  Congress  in  gfneraL 

•   '  '  '       '   •  ■    •  '  .     ' 

1.  The  Legidatare  m&y  make  the  jreyival  of  an  act  depend 
upon  a  futitre  eveot,  and  direct  that  event  to  be  nmde  known  by. 
proclamation.     The  Aurora  y.  United  SiaieSf  7  Crunch,  3tKt. 

2.  When  an  act  of  Cbqgress  is  revived  by  a  ^absequeoC  act, 
the' Legislature  must  be  lindejrstood  to  give  it,  from  the  time  of 
revivpil,  precise^  that  force  an^  e^ect  which  it  had  at  the  mo^ 
ment  when  it  expired.    lb-    ^ 

3.  The  act  of  the  30th  of  April,  1790^  c.  36.  [ix.]  s.  31.  limiting 
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prose^tiend  od  pepal  statutes,  extends  as  well  to  penalties  crea- 
tisd  after,  as-before^tliat  act,  and  to  actions  oiiAt  as  well  as  to 
informations  for  penalties.    Adams  v.  Woods,  2  ^''^''^^^IjpK^ 

4.  Where  a  sta&te  creaiing  a' forfeiture  do^s  .not  ^^Hpibe 
tbe  mode  of  demanding  it,  eidier  debt  or  information  will  lie  for 
if.    Bfi  .     .. 

STATUTES  (»•  THE  UNITED  STATES  II.  , 

..  Bankrupt  aci$.      . 

5.  .A  deed  of  land»  in  Jifaryland,  which  would  ha^e  been  con- 
sidered as  jfraudtilent^iiider  tbe  beokrupract  bf  1800,  c.  l73.  [xix.} 
is:  1.  h;ad  k  been  iteade  after  the  act  we^t  idta  operation  on  the 
$d  of  June,  but  which  was  signed,  sedledf  aAd  dditeted,  on  the 
30th  of  lyiay,  and  acknowledge4  on  tbe  1 4th  of  June,  is  to-be 
.eonsidered <aa  moder  on  )tie  30th  of  May;  and'  its  acknowledg- 
«nent  on  the  14th  ofjun^,  will  not  cause  it  to  be  considered  as 
within  the  act.     Wood  v.  Owttigs,  I  -Crcmch,  239. 260. 

.  6.  .Under  the  bfuikrupt  act  of  1 800,  c.  1  ^3.  [sut.]  a  join t  debt  may 
be  set  off  against  the  separate  claim  'Of  the  assignee  of  one  of  the 
partners;  and'a  joint  debt  may  be  received  nnder  a  separate 
commiskioB.     TtuJcer  v.  Ocdey,  5  Crane/ij  ^4. 

7.  By  the  bankrupt  act  of  1800,  c.  1,73.  [xix.]  s.  13.  upon  the 
death  of  an  assigtiee,'the  right  of  action  for  a  debt  due  to  the 
bankrupt,  vests  in  the  executor  or  administratpr  of  tbe  assignee* 
Richards  y.. Maryland  Ins.  Co.  'S  Ctanchy  84^  93. 

8,  The  bankrupt  act  of  1800,  c»  173.  [siix]  s.  62;  controls,  so 
far  as*  respects  the  United  States,  the  operation  of  those  clauses 
in  the  act  which  direct  the  assignees  to  distribute  the  funds  of 

.the  bankrupt  equally  among ;all  those  creditors  who  prove  their 
debts  under  the  commissicw;  and  tbe  United  States  are  notpre^ 
eluded,  by  proving /their  d^bt  under  the  commission,  from  their 
right  to  priority  of  payment  und<!>r  the  acts  of  March  3d,  1797, 
c.  368.  s*  5.  and  of  March  2d,  1799,  c.  128.  s.  65.  Harnsonv: 
Sterry,  5  Cranch,  289.  298.    , 
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TUTES  OF  THE  UNITED, Si'Afl'ES  •  IH. 


Grimes  act$. 


0.  The  8th  section  of  the  critne^-act  of  the  30th  of  Aprils  K90^ 
c*  36.  [ix.]  providing  for  the  triat  of  trimes  t!tommitted'  on  ibe 
high  seas,  or  is  any-  place  out  of  the  jbrisdictsoh*  of  a  particular 
State,  .'does  not  dpply  to  crimes  committed  in  any  terriiof%  of  die 
United  States,  where,  ragi^r*  Courts  are  established  to  try  ci^hnes 
eommtted  there.    *Eiparie  Boi^utQj  A  Cremcky  16: 

.  10.  The  word  ^*  apprehieRded"^^iQA%t' section'  does  dot  impljr 
a  ci^  arrest,  in  cQQtradis.tiQctioo  to  a  merp  military  arrest  and 
seizure.    .J&.  .  •      .    "       "     v  '     . 

^11.  Th6  act  of  Congress  of  the  27th  of  June,  1799,  c.  79. 
pu0isbii)g  frauds  on  the  Bank' of  tb^  United  fihates^is,  ib  itsdi^ 
repugoaiBt,  and  will  not  ^ppprtan  iudietmentrfi^  tittering  as* 
true  a  fo|:ged  |>aper,  purportrng  to  he.  a  bank  bill  of  that  bankj^ 
signed  by  tiie^Presidafcilaad  Cashier.-   United  jStrafet  v.  CarOrU^ 
4  CroncA,  1<7.       ,:  ^''^        -•  *      "^ 

1^  The  crimes  act  of  1790^.  c.  SS.  [ix,]  dotos  not  reach  the 
^ime  of  murder  committed  on  board  -a  pubRSe  ihip  of  war  of 
the  United  States,  lying  -in  a  harbour  of  the  United  States^ 
below  low  water  mar^*     Uni^  States  v. .  Bevans^'  S  fFlkai. 

336.',      -.'.'  -•,.;..  ;.  .-      ' 

13.  A  sobbfsry  aHimuttcid  od  the  high,  seas,  is  piracy  withid 
the' cringes  act  off  1790^  ev'36.«{ix.^  although  the  same  robbery 
commitleiloa  laiicl  is  not,  by  the  laws  of  the'UntteU  States, 
punished  with  deatlu  United  States  \.  Pafmerf  3  Wheat. 
«10.  J 

14.  Under  the  crimes  act  ,of  the  30(h  of  April,  1790,  c.  ^ 
[lx.J  a  inanslaugbter  committed,  op  board  of  an  American  mer- 
chalet, ship  lying. i»  the. rivef  Tigris,  in  Chiqfa,  35  miles  above  its 
mouth,  off  Wampoa,  one  bundri^  j^ards  from  the  sea,  and  below 
low  water  mark,  is  nQt  punishable,  for  the  12th  section  of  the 
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act  is  confined  to  manslaughter  on  the  high  $tas.     United  Stateg 
V.  Wikberger^  S  Wheat.  7&. 

15.  The  crimes  act  of  1790,  c.  36.  [ix.]  s.  8.  extends  to  all 
persons  on  board  of  vessels  whieh  throw  off  their  national  cha^ 
racter  by  cruising  piratically  and  committing  piracy  on  other 
vessels.  United  States  v.  .Klintoek^  6  Wheat.  144.  United 
Statu  V.  Furlong,  5  Wheat.  184. 

16.  But  not  <to  vesffelsy  which  were  aoknowledgedly  under  the 
flag  and  exclusive  sovereignty  of  a  foreign  State^  at  the  time  of 
committing  the  piracy.  United  States  v.  Baltnerf  3  Wheat. 
610.     United  States  v.  Klintock,  6  Wheat.  144. 

17.  The  act  of  the  3d  of  Marchi  1819,  c..76.  s.  5.  referring 
the  definition  of  piracy  to  the  law  of  natioos,  is^  constitutionali 
and  sufficiently  defines  the  Qfi*ence,  which  is  robbery  on  the  seas. 
United  States  v.  Smith,  B  Wheat.  153. ,  United  States  v.  Pirates, 
5  Wheat  184. 

18.  The  8th  section  of  the  crimes  act  of  1790,  c.  36.  [ix.] 
respecting  piracy,  is  not  repealed  by  the  ae^  of  the  3d  of  March, 
1819,  c.  76.  s.  jf.     United  States  v.  FuHang,  5  Wheat*  184. 

19.  The  words,  ^^  out  of  the  jorisdictioa  of  any  particular 
State,"  in  the  crimes  act  of  1790,  c.  36.  [ix.]  s.  6.  must  be 
construed  to  mean,  out  of  the  jurisdictioir  of  any  particular 
State  of  the  United  States.  United  States  v.  Furlatigj  5  Wheat. 
184. 

30.  The  crimes  act  of  die  30tb  of  April,  1790,  c.  36.  fix.] 
extends  to  piracies  committed  by  vessels  having  no  real  national 
character,  bat  possessed  i^y  pirates,  whether  the  odbnce  be  com- 
nutted  by  >a  citiien  of  the  United  States,  ^r  by  a  foreigner  on 
board  of  the  piratical  vessel.  United.  States  v.  Holmes,  6  WheaL 
412. 
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STATUTES  OF  THE  UNITED  STATES  XV. 

Embairgo  and  nimi4ntercourse  acts. 

21.  It  was  oo  offence^  against  tke  embargo  act  of  the  9th  of 
January,  1808,  c.  112.  {viii.]  to  take  gbpds  put.  of  one  vesael 
and  put  them  into  anotber,  in  a  port  of  the -United  States,  if  not 
done  with  an  intent  to  export  thfem.  Hie  Juliana  v.  Utdied 
Statesj  6  Craneh,  327. 

22.  To  debt  for  the  penalty  of  an  embargo  bond,  given  under 
the  act  of  the  12th  of  March,  1808,  c.  137.  [zxxiii.]  s.  3.  it  is 
a  good  plea,  that  the  party  'was  prevented  from  relaoding  die 
goods  in  the  Unked  States  by  unavoidable  accident  and  sqperior 
force.    Durimsseau  v.  Vniied  Stat^^  6  Cranch^  307. 

23.  The  3d  siection  of  the  embargo  act  of  the  9Ui  of  January, 
1808,  €.  112.£viii.]  does  not  prohibit  any  vessel  finon  tradiDg 
witb^  or  putting  on  board  of,  any  other  ship,  any  goods,  be* 
generally,  but  only  when  such  trading  oc-putting  on  board  would' 
be  contrary  to  the  Embargo  acts.  Therefore,  the  mere  talung 
on  board  a  cargo  in  f^ort,  by  a  registered^  vessel,  frooi^  another 
vessel  whose  employment  was  confined  to  bays,  rivers,  and 
sounds  of  the  United.  States,  was  not  within  the  prohibition* 
The  Paulina^  7  Cranch,  52. 

24.  Tde  2d  section  4)f  the  embargo  act  of  the  25th  of  April, 
1806,  c.  170.  [Ixvi.}  did  not  prohibit,  on  pain  of  forfeiture,  any 
vessel  from  being  laden  without  the  inspection  of  a  revenue  offi- 
cer? the  only  penalty  in  such  <:ase^  was  the  denial  of  a  clear- 
ance,   lb* 

25.' Under  the  3(J  section  of  the  embargo  act  of  the  9th  of 
January,  .1808,  c.  113.  [viH.]  a  vessel  is  not  forfeited  for  de- 
parting without  a  clearance,  unless  she  has  departed  out  import ; 
proceeding  from  a  wharf  a  mil^  and  a  half  with  intent  to  go  to 
sea,  but  being  yet  within  the  port,  is  not  such  a  departure  as  the 
a<:t  intends.*    The  Active  v.  United  States^  7  Crunch^  100. 
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96.  A  vessel  which  has  proceeded  to  a  foreigD  port  contrary  to 
the  embargo  act  of  the  9th  6f  Janoary,  1808,  c.  1 12.  [viit.]  b  liable 
to  sbikure  opon  her  retaro,  although  the  act  gives  a  penalty  of 
double  the  value  in  case  she  shoald  not  be  seized.  The  ofence 
nnder  that  act,  of  proceeding  to  a  foreign  port^  is  not  complete 
nntil  the  arrival  of  the  vessel  in  a  foreign  port  UmUed  Statu  v« 
The  EHza,  7  0«nc&,  113. 

37.  "  Probable  cause,"  within  the  meaning  of  the  71stjectioa 
of  the  revende  act  of  1799,  c«  128.  means  less  evidence  than 
would  justify  condemnation.  It  imports  a  seizure  made  under 
circumstances  which  warrant  suspicion:  Lot^  v.  United  StateSf 
1  Cfanch,  339. 

28.  The  embargo  act  of  the  9th  of  January^  1806,  c.  112. 
[viit.]  &  1.  as  to  the  time  of  taking  the  bond  required  by  the 
act  before  granting  a  clearance,  is  merely  directory  to  the  col- 
lector. But  if  the  state  of  facts  has  existed  to  which  the  statute 
provision  is  applicable^  the  authority  to  require,  and  the  duty  to 
take,  the  b6nd,  attaches,  and  a  bond  may  be  taken  after  the 
clearance  and  departure  of  Uie  venel  by  the  voluntary  consent 
of  parties,  mine  pro  tunc^  and  is  good.  Sptakt  v.  United  Statet^ 
9  Cranekj  28. 

29.  The  obligees  in  such  a  bond,  voluntarily  ^ven,  are  estop- 
ped  to  deny  that  the  pendty  is  not  double  the  true  value  >ofvesp 
sel  and^  cargo.    lb. 

30.  Under  the  11th  section  of  the  embal^o  act  of  die  26th  of 
April,  1808,  c.  170.  [Ixvi.}  the  collector  had  a  right  to  remove  a 
vessel  detained  on  suspicion  of  an  intention  to  violate  the  embargo 
laws,  fSrom'  one  harbour  to  another,  if  necessary  for  the  security 
of  the  vessel.     Otis  v.  Waiter^  9  Cranch^  339. 

31.  Under  the  11th  section  of  the  embargo  act  of  the  25th  of 
April,  1808,  c.  170.  [Ixvi.]  no  right  is  given  to  the  collector  to 
seize  the  cargo  specifically,  or  to  detain  it  if  separated  from  the 
vessel;  the  authority  given  respects  the  vessel  only;  and  the 
cargo  on  board  remains  in  the  custody  of  the  officer,  simply  be- 
cause it  is  on  board  of  the  vessel ;  but  the  owner  may  take  it 
•ut  if  he  will.    Slocum  v.  Mayherry^  2  Whfiat.  1. 
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32.  Under  the  11th  section  of  the  embargo  act  of  S5th  of 
April,  1808,  c.  170.  [livi.]  the  collector  has  a  right  enlj  to  de- 
tain vessels  ostensibly  bound  to  some  port  of  the  Unit^  States  ; 
and  a  detention  after  the  termination  of  the  voyage  i&  not  justi- 
fiable ;  and  no  ferther  detention  of  the  cai^  is  lawfiil  than  what 
is  necessarily  dtcpendent  upon  the  detention  of  the  vessel ;  bat 
the  question,  whether  a  voyage  has  terminated,  is  a  question  of 
fact,  and  if  the  voyage  lie  coUmrablyf  but  not  reoffy,  terminated, 
the  collector  may  detain  the  vessel  if  he  has  honest  suspicions. 
Oik  V.  Walter,  2  Wheat.  18. 

33.  Under  the  embargo  act  of  the  9th  of  January,  1808,  c 
112.  [viii.]  a  registered  or  sea  letter  vessel,  which,  after  having 
given  bonds,  sailed  to  a  foreign  port,  was  forfeited  as  proceeding 
to  a  foreign  port  contrary  to  the  intention  of  the  original  embargo 
act  of  tile  22d  of  December,  1808,  c.  6.  The  William  K%ng^ 
2  Wheat.  148. 

'  34.  An  American  vessel  captured,  condemned,  and  sold,  and 
purchased  by  her  former  o#nei*,  who  obtained  a  Danish  burgher^ 
brief,  and  cleared  otit  of  a  port  of  the  United  States  as  a  Dane, 
is  a  foreign  vessel  within  the  embargo  act  of  the  Oth  of  January, 
1808,  c.  112.  [viii.]  s.  5.  although  really  owned  by  a  citizen  of 
the  United  States.  The  Qffod  Cedharine  v.  United  Staiei, 
7  Cranchj  349. 

35.  By  the  11th  section  of  the  embargo  act  of  the  25th^  of 
April,  1808,  c«  170.  [Ixvi.]  a  cbllector  had  no  right  to  detain 
a  vessel-and  cargo  after  her  arrival  at  her  port  of  destinaHon^  un- 
der a  suspidon  that  she  intended  to  violate  the  embargo ;  and 
such  detention  could  not  be  justified  either  by  instructions  from 
the  Secretary  of  the  Treasury,  or  the  confirmation  of  the  Presi* 
dent.     Otis  v.  Bac&n^l  Cranch,  589. 

36.  Under  the  11th  section  of  the  embargo  act  of  the  25th  of 
April,  1808,  c.  170.  [ixvi.]  the  collector  waa  justified  in  detain- 
ing a  vessel,  if  in  his  honest  opinion  it  was  the  intention  to 
violate  any  of  the  provisions  of  the  embai^o  laws ;  and  it 
was  not  necessary  for  him  to  show  that  his  suspicions  were 
4:easonable,  or  that  there  was  probable  cause  of  seizure.     The 
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law  placed  a  confidence  in  his  opinion,  and  when  be  honest* 
ly  exercised  it,  be  could  not  be-  panis|ied  for  it.  CromU  v. 
MFadon,  8  Oranek,  94.  Otii  v»  Wdter^  9  CranOi,  339. 
OtU  V.  Wdltr,  2  Wheat.  IS. 

37^  Notwithstanding  the  non-intercourse  act  of  the  13tb  of 
June,  1796,  c.  70;  an  American  vessel  driven  by  distress  into  a 
French  port,  and  obliged  there  to  land  and  sell  her  cargo,  and 
prevented. from  taking  any  thing  away  in  exchange  bat  pro-» 
dace  or  bilU,  might  purchase  and  take  away  such  produce  with- 
out incurring  the  penalties  of  that  act.  HcUei  v.  Jen/a^  3  Cnmch^ 
MO. 

38.  The  act  of  the  9th  of  February,  1799,  c.  108.  did  not  an- 
thoriie  the  seizore  tipon  the  high  seas  of  any  vessel  sailingyrom  a 
French  part;  and  the  orders  of  the  President  of  the  United 
States  could  not  authorize  or  excuse  such  a  seizure.  lAt&e  v. 
Barremej  2  Cranchj  170. 

39.  The  non-intercpurse  act  of  the  13th  of  June,  1798,  c.  70. 
did  not  intend  to  aflect  the  sale  of  vessels  of  the  United  States, 
or  to  impose  any  'disability  ^on^  the  vessel  after  a  bona  fide  sale 
and  transfer  to  a  foreigner.     Sands  t.  Knox^  3  Cranchj  499. 

40.  The  forfeiture  of  goods  inflicted  for  a  violation  of  the  non* 
intercourse  act  of  the  1st  of  March,  1*809,  c.  195.  [xci.]  takes 
place  on  the  commission  of  the  offence,  and  is  not  avoided  by  a 
subsequent  bona  fide  sale  to  an  innocent  purchaser,  althouffh 
there  may  have  been  a  regular  permit  .to  land  the  goods,  and 
the  duties  have  been  paid  thereon.  United  States  v.  1900  Bags, 
of  Coffee,  8  Cranch,  39&     The  Mars,  8  Cranch,  417. 

41.  The  non-intercourse  act  of  the  Ist  of  March,  1809,  c.  196. 
[xci.]  was  by  force  of  the  act  of  the  Ist'  of  May,  1810,  c.  66. 
and  the  President's  proclamation  of  the  2d  of  November,  1810^ 
revived  on  the  2d  day  of  February,  181K  The  Jlwrora  v. 
United  States,  7  Crantk,  382.  • 

42.  Un^er  the  non^intercourse  act  of  1st  of  Maroh,  1809,  c. 
195.  [xci.]  wines,  the  produce  of  France,  imported  into  the  United 
States  before  the  non*intercourse  act,  and  re-exported  to  a  Dabish 
island,  and  there  sold  to  a  merchant  of  that  place,  and  thepce 
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exported  to  New-Orleans,  duftng  the  openidon  of  the  oon-inter- 
course  act,  are  liabie  to  forfeitore.  The  Hoppet  v«.  United 
States^  7  Cranehj  389. 

43.  The  non-intercourse  act  'of  the-  Ist  of  March,  1809,  c. 
195.  [xci:]  which  requires  it  vessel  bound  to  a  pemitled  port  to 
give  bond  not  to  go  to  a  prohibited  port,  applies  to  vessels  in 
ballast  as  well  as  vessels  witli  a  cargo  on  board.  TAe  Rich* 
mond  V.  United  States^  9  Cranehj  102. 

44.  Under  the  non-intercoorse  act  of  the  1st  of  March,  1809, 
c.  195.  [xci.]  a  vessel  from  Great  Britain  had  a  right  to  lay 
off  and  on  the  coast  of  the  United  States  to  receive  instructioas 
from  her  owner,  and  if  necessary  to  drop  anchor,  and  in  case  of 
a  storm  to  make  a  harbour ;  and  if  prevented  by  a  mutiny  of 
her  Crew  from  potting  out  to  sea  again,  might  wait  in  the  waters 
of  the  United  States  for  orders.  United  States  v.  7%a  fVnifijr, 
9  Crcmchj  181. 

45.  Prosecudons  under  the  non*importtition  act  of  tbd  l«t  of 
March,  1809,  c.  195.  [xci.]  are  caases  of  Admiralty  and  Mari- 
time jurisdiction  within  the  meaning  of  the  judiciary  act  of  1789, 
c.  So.     The  Samuel,  1  Wheat.%. 

46.  Under  the  non-intercourse  act  of  the  1st  of  March,  1809, 
c.  195.  [xci.]  no  vessel  having  on  board  prohibited  goods,  had 
a  right  to  come  into 'a  port  or  waters  ;of  the  United  States,  to 
inquire  whether  the  act  was  repealed.  Tht  Brig  Penobecot'y. 
United  Statei,  7  Crandi,  356. 

47.  Under  the' 3d  sectioir  of  the  act  of  the  38th  t>f  June,  1809, 
c*  217.  {ix.]  every  vessel  bound  fo  a  foreign  permitted  -port 
was  obliged'  to  give  bond  with  condition  not  *  to  proceed  to  any 
port  with  which  commercial  intercourse  was  not  permitted,  nor 
to  trade  with  such  pori     TAe  Edward,  I  Wheat.  261. 

48.  Fat  cattle  are  provisions  or  munitions  of  war  'within  the 
meaning  of  the  act  of  the  6th  of  July,  1812,  c.  452.  [czxix.]  pro- 
bibiling  the  transportation  of  provisions,  &;c.  to  Canada,  be 
Uf^ed  States  v.  Barber,  9  Crunch,  243.  United  States  v. 
Sheldon,  2  Wheat.  lliQ. 

49.  But  driving  cattle  on  foot  is  not  a  transportation  withia 
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the  meaning  df-tbe  same  act     UniUd  SttUet  v.  Sheldon,  2  ,WhM. 
119. 

STATUTES  OF  THE  UNITED  STATES  V. 


^, 


JudUiary  acti. 


£0.  If  the  Circuit  Court  omit  to  make  a  statement  of  facts  ac- 
cording  to  .th^>19th  section  pf  the  judiciary  act  of  1789,  c  20.  it 
is  not  an  error  authorizing  a  reversal.  HUUv,  RosSj  3  DaU. 
1@4.   :  Jennings  v.  The  Perseverance,  2  DaU,  336. 

51.  The  t  prohibition  contained  in  the  judiciary^  act  of  the  2d 
of  March,  1793,  c.  167t  [zxii.]  9.  5,  that  writs  of  injunctions 
shall  not  be  granted  witfiout  reasonable  notice  to  the  adverse 
party,  pr  his  attorney,  extends  to  injunctions  granted  by  this 
Court,  or  the  Circuit  Court,  aa  well  as  to  ^ttiose  which  may  be 
grsmted  by  a  single  judge.  State  of , New-York  v«  State  of 
Connecticut.  4  DiJl*  1. 

52.  By  the  repeal  of  the  judiciary  a^t  of  tl^  13tj[i  of  February, 
1801,  Q.  229.  [Ixxv.]  8.  33.  in  1802|  the  19tb  section  of  the 
judiciary  act  of  1789,  c«  20.  s.  19.-  respecting  statements  of 
facts,  in.  E^ity  and  Adifiiralty  causes,  was  revived.  But  this 
inconvenience /was,  remedied  by  the  act  of  the  3d  of  March, 
1803,  c.  93.     United  States  v.  Booe,  1  Cranchj  318. 

53.  Under  the  lOtb  section  of  the  judiciary  act  of  L789,  c.  20. 
and  PQtwithstancling  the  act  of  the  3d  of  March,  1803,.c.  93. 
where  ,tbe  District  Court  of  Maine  acts  as  a  District  Court,  a»  in 
an  Admiraky  cause,,  the  appeal  from  its , decisions  must  be  to 
^he  Circuit  Court  of  Massachusetts,  and  not  to  this  Court. 
7%e  SaUjfy.  United  States j  6  Cranch,  372. 

54.  Under  ihe  11th  section  of  the  judiciary  act  of  1789,  q.  20. 
a  general  assignee  of  an  insolvent  debtor  cannot  sue  in  the  Fe- 
deral Courts,  if  the  debtor  himself  could  not  sue.  Pere  v.  Bitot ^ 
6  Cranchi^  332.        ,      >       . 

BB.  No  writ  of  error  lies  to  this  Court  from  the  decree 
of  a  Circuit  Court,  in  a  civil   action,  ^  which  was  carried  to 
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the  Circuit  Coart  from  the  District  Coort  by  a  writ  of  error ^  un- 
der the  21 8t  section  of  the  judiciary  act  of  1789,  c.  20.  -  United 
States  V.  Ooodwin^  7  Cranch,  108.  United  States  v.  Oardon, 
7  Cranch,  287.     United  States  v.  Barker,  2  fFheat.  395. 

56.  Under  the  11th  and  20lfa  sections  of  the  judiciary  act  of 
1789,  c.  20.  thcCir^uit.Cooi'ts  have  jurisdiction  wliere  the  value 
of  the  property  demanded  exceeds  500  dollars;  and  if  upon  trial 
the  4eniaddant  re^o^rs  less,  h^'  is  not  entitled  to  costs,  but  may, 
in  the  discretion  of  the  Court,  bcTequired  to  pay  them.  Green  v» 
Liter,  8  Cranch,  229. 

57.  Notwithstanding  the  12tli  section  of  the  act  of  the  27di  of 
February,  1801,  c.  86.  an  appeal'  lies  from  the  decree  of 
the  Circuit  Court  of  the  District  of  Columbia,  affirming  the  sen* 
tence  of  the  Orphan's  Court  of  Alexandria,  which  dismissed  a  pe- 
tition to  revoke  the  probate  of  a  will,  iji  virtue  of  the  general 
right  of  appeal  given  by  the  same/ act,  (sec.  8.)  the  property 
which  passed  under  the  will  exceeding  100  dollars  in  value. 
Carter^s  heirs  v.  Cuttings  8  Cranchj  251. 

58.  The  judiciary  act  of  1789^  c.  20.  which  declares  the  mar- 
shals of  the  districts  responsible  for  the  conduct  of  their  deputies, 
does  nbtmake  them  responsible /or  an  escape  from  a  State  gaol 
after  commitment  of  a  prisoner,  by  the  negligence  of  the  gaoler, 
for  the  gaoler,  is,  in  no  correct  sense,  the  deputy  of  the  marshal. 
Randolph  v.  Donaldson^9  Cranchy  76. 

59.  Under  the  25th  section  of  the  judiciary  act  of  JL789,  c. 
20.  giving,  a  writ  of.  error,  from  the  decisions  of  State  Courts' to 
this  Cotart,  if  the  validity  or  ;icoustru<;tion~  of  a  treaty  is 
drawn  in  question,  and  the  decision  is  against  its  validity^  or  the 
title .  specially  set  up  by  either  party  under,  the  treaty,  this 
Court  has  jurisdictipn .  to  ascertain  that  titie,  and  determine 
its  validity,  and  is  not  confined  to  the  abstract  constructipn  of 
the  treaty  itself.    Martin  v.  Hunter,  1  Wheat  ^4^ 

60.  The  judiciary  act  of  1789,  c.  20.  s.  3Q.  as  to, taking  depo- 
isitions.  de  bene  esse^  does  not  apply  to  cases  pending  iq  this 
Court,  but  only  to  cases  in  Uie  District  and.  Circuit  Courts. 
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All  depositions  in  this  Coart  innst  be  under  a  commission.    .Tke 
Jirgo,2Wheat.287. 

61.  Under  the  judiciary  act  of  1789,  c.  20.  giving  appellate 
jurisdiction  from  the  State  Courts,  the  writ  of  «rror  may  be  di^ 
rected  to  any  Court  in  which  the  record  may  be  found ;  and  if 
the  record  has  been  remitted  from  the  highest  Court' to  another 
Court,  the  writ  of  error  may  bring  it  from  the  latter  Gourt. 
Hotft  V.  Odston^  3  fVkeat.  246. 

62.  Under  the  judiciary  act  of  1789,  c.  SO.  s.  25.  this  Court 
has  no  jurisdiction  of  a  cause  from  a  State  Court,  unless  upon 
a^nol  judgment  or  decree.     Houston^,  Moore^  3  Wheat.  433* 

63.  Under  the  constitution  of  the  United  States,  and  the  act 
of  Congress  of  the  26th  of  May,  1790,  c.  38.  [xi.]  a  judgment 
of  a  State  Court  haisi  the  same  credit,  validity,  and  effect,  in  every 
other  Court  in  the  United  States,  which  it  has  in  the  State  where 
it  is  rendered ;  and  whatever  pleas  to  it  would  be  good  in  such 
State,  and  no*  other  can  be  pleaded  in  any  other  Court  of  the 
United  States.    Milh  v.  Duryee,  7  Cranch,  481.    Hampton  v« 

MCanneU,3Wheat.234: 

'  .    .   •  ■  *       ■ 
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^eutrciiiy  acts. 

64.  A  vessel  built  in  the  United  States,  with  the  ezpresi  view 
#f^being  employed  as  a  privateer  in  case  of  an  expected  war  lie* 
tween  Great  Britain  and  the  United  States,  was  sold  to  a  French 
citizen,  and  by  him  carried  to  a  French  island,  and  there  equip* 
ped,  armed,  and  commissioned ;  it  was  htli^  that  she  was  not 
illegally  equipped,  within  the  third  section  of  the  act  of  the  5th 
of  June,  1794,  c.  226.  [l.]  Moodk  v.  The  Ship  Alfred,  2  Doll. 
307. 

65.  By  the  act  of  tiie  l^h  of  February,  1793,  c.  153.  [viii.] 
s.  27.  officers  of  the  revenue  are  authorized  to  make  seizures  of 
any  ship  i>r  goods  ibr  breach  of  any  of  the  laws  of  the  United 
States.    Hoyt  v.  Odttm,  3  fVheat.  246. 
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66.  The  statote  of  neutrality  of  1794,  c.  226.  [l.]  s.  3.  does 
liot  apply  to  fitting  out  ships,  &c.  for  the  service  of  any  new 
foreign  State,  Government,  Ssg.,  unless  it  be  one  which  has  been 
recognised  as  such  1>y  the  United  States,  or  by  the  Government 
of  die  country  to  which  such  new  State  belonged.  Hoyt  v. 
CMittm,  2  Wkeai.  246. 

67.  The  7di  section  of  the  same  act  of  1794,  does  not  apply, 
except  to  cases  where  a  seizure  or  detention  conld  not  be  enfor- 
ced by  the  -ordinary  civil  power,  and  there  was  a  necessity  in 
the  opinion  of  the  President  to  employ  naval  or  military  force 
to  enforce  the  provisions  of  the  law.    A. 

68.  No  part  of  the  act  of  the  5th  of  June,  1794,  c.  226.  [l.] 
was  repealed  by  the  act  of  the  3d  of  March,  1817,  c.  58. ;  and 
the  act  of  1794  remained  in  full  force  until  the  act  of  the  20th 
of  April,  1818,  c.  83.  by  which  all  the  former  provisions  of  our 
laws  respecting  our  neutral  relations  were  embraced,  and  all 
former  laws  on  the  subject  were  repealed.  The  Estrdla^  4  Wheat 
298- 
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Patent  actt. 

69.  The  act  of  the  21st  of  January,  1808,  c.  117.  [xiii.]  for 
the  relief  of  Oliver  Evans,  does  not  authorise  those  who  erect- 
ed  his  machinery  between  the  exphration  of  his  old  patent  and 
the  issaing  of  his.  new  patent,  to  use  it  after  the  issuing  of  the 
latter.    Evam  v.  Jardon^  4  Cranch^  199. 

70.  Under  the  6th  section  of  the  patent  law  of  1793,  c.  156. 
[zi.]  the  defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  would  prove  at  the  trial,  that  the  machine,  for  the  use  of 
which,  without  lioense,  the  suit  was  brought,  had  been  used'  pre- 
vious to  the  i^lleged  invention  of  the  plaintiff,  in  several  placed 
which  were  specified  in  the  notice,  or  in  some  of  them,  *^  and 
also  at  sundry  other  places  in  Pennsylvania,  Maryland,  and 
dsewhere  in  the  United  States.''  The  defendant  having  given 
evidence  as  to  some  of  the  places  specifiedi  offefed  evidence  as 
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to  others ,  not  specified.  JSHd^  that  thit  evidence  wfs 
sible :  Bat  the  powers  of  the  Court,  in  such  a  case,  are  sufficient 
to  prevent,  add  will  be  exercised  to  prevent,  the  patentee  from 
being  iqjured  by  surprise.    Evans  v.  EiUon^  3  Wheat.  454. 

71.  Testimony,  on  the  part  of  the  plaintiff,  that  the  persons, 
of  whose  prior  use  of  the  machine  the  defendant  bad  given  evir 
dence,  had  paid  the  plaintiff  for  licenses  to  use  the  machine  since 
bis  patent,  ought  not  to  be  absolutely  r^ected,  though  entitled 
to  very  little  weight.     /&• 

72.  QlMBre,'  Whether,  onder  the  general  patent  law,  improve^ 
ments  on  different  machines  can  be  comprehended  in  the  same 
pajtent,  so  as  to  give  a  right  to  the  exclusive  use  of  several  ma- 
chines separately,  as  well  as  a  right  to  the  exclusive  use  of  those 
machines  in  combination  f    Xb» 

73.  However  this  may  be,  the  act  of  the  21st  of  January, 
1808;  c.  117.  [xiii.J  "  for  the  relief  of  Oliver  JEvans,''  ao- 
thorizes  the  issuing  to  him  of  a  patent  for  his  invention,  disco- 
very, and  improvements,  in  the  art  of  manufacturing  flour,  and 
in  the  several  machines  applicable  to  that  purpose.    lb.    . 

74.  QiMsre,  Whether  Congress  can  constitutionally  decide 
the  fact,  that  a  particular  individual  is  an  author  or  inventor  o 
a  certain  writing  qrinvendon,  sp  as  to  preclude  judicial  inquiry 
into  the  originality  of  the  authorship  or  invention  f    lb. 

IB.  Be  this  as  it  may,  the  act  for  the  relief  of  Oliver  Evans 
does  not  decide  that  fact,  but  leaves  the  question  of  invention 
and  improvement  open  to  invesd^ation  under  the  general  patent 
law.    lb. 

76.  Under  the  sixth  section  of  the  patent  law,  c.  156  [xi.]  if 
the  thing  secured  by  patent  hayd  been  in  use,  or  had  been  descri- 
bed  in  a  public  work  anterior  to  the  supposed  discovery,  the 
patent  is  void,  whether  th<e  patentee  had  a  knowledge  of  this 
previous  use  or  description,  or  not.    lb. 

77.  Oliver  Evans  jmay  claim,  under  his. patent,  the  exclusive 
use  of  bis  inventions  and  improvement  in  the  art  of  manufac- 
turing flour  and  meal,  and  in  th^  several  machines  which  he  has 
invented,  and  in  his  improvement  on  machines  previously  disco- 
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Tered.  But  where  bis  claim  ie  for  an  improvement  on  a  machine^ 
he  must  show  the  extent  of  his  improvBinent,  so  that  a  person  un- 
derstanding the  subject  may  comprehend  distinctly  in  what  it 
consists.    Evans  v.  Eaton^  3  Wheat.  454. 

78.  The  act  for  the  relief  of  O.  E.  is  engrafted  on  the  gene- 
ral patent  law,  so  as  to  give  him  a  right  to  sue  in  the  Circnit 
Court,  for  an  infringement  of  bis  patent  rights,  although  the  de- 
fendant may  be  a  citizen  of  the  same  State  with  himself.    Ih. 

STATUTES  OF  THE  UNITED  STATIES  VIII. 

r 

Pnorky  acU. 

SO.  The  preference  given  to  the  United  States  in  cases  of  in- 
solvency, &c.  by  the  5  th  section  of  the  act  of  the  3d  of  March, 
1797,  c.  368.  [IxJtiv.]  is  not  confined  to  revenue  officers,  and 
persons  accountable  for  public  money,  but  extends  to  debtors  of 
the  United  States  generally.    Fisher  v.  Blight,  2  Cranch,  258. 

80.  Therefore  the  United  States,  as  holders  of  a  protested  bill 
of  exchange,  are  entitled  to  be  preferred  to  the  general  credUors, 
where  the  debtor  becomes  bankrupt,    lb. 

81.  The  priori^'  of  the  Tinned  States,  under  the  act  of  the  3d 
of  March,  1797,  c.  368.  [Ixxiv.]  does  not  partake  of  the  character 
of  a  lien  on  the  property  of  public  debtors.  Fisher  v.  Blighty 
2  Cranch,  358.     United  States- \.  Hooey  3  Crunch,  73. 

82.  The  preference  given  to  the  United  States,  under  the  act 
of  the  4th  of  August,  1790,  c.  62.  [xxxv.]  s.  25.  explained  by 
the  act  of  the  2d  of  May,  1792,  c.  128.  [xxvii.]  s.  18.  does  not 
extend  te  cases,  where  the  debtor  has  not  made  an  assignment  of 
the  whole  of  his  property.  United  States  v.  Hooe,  3  Cranch,  73. 
TheUusson  v.  Smith,  2  Wheat.  396. 

83*  If  a  trivial  portion  of  his  estate  should  be  left  out  for  the 
purpose  of  evading  the  act,  it  would  be  considered  as  a  fraud 
upon  the  law,  and  void.     United  States  y.  Hooe,  3  Cranch,  73. 

84.  The  term,  ^'  insolvency'^  used  in  the  act  of  1790,  c.  62* 
[xxxv.]  s.  45.  relates  to  such  a  general  devestmcQ    of  property 


STATUTES  OF  THE  UNITED  STATES.  413 

ai  would  be  equivalent  to*  insolvency  in  its  technical   sense. 
United  States  v.  Hooe,  3  Cranch^  73. 

85.  The  priority  given  to  the  United  States,  by  the  act  of  the 
3d  of  March,  1797,  c.  368.  [Ixxiv.]  s.  5.  and  by  the  act  of  the 
2d  of  March,  1799,  c.  138.  s.  65.  in  cases  of  insolvency,  applies 
not  to  cases  where  there  is  a  mere  inability  of  the  debtor  to  pay 
all  his  debts,  but  where  there  is  a  known  and  legal  insolvency, 
manifested  by  some  iiotoriouft  act  of  the  debtor,  pursuant  to  law. 
Prince  v.  Bartlett^  8  Cranchy  431.  Thelltusm  v.  Smithy  ^  Wheat. 
396.  '  , 

86.  -The  preference  given  to  the  United  States  in  tbepayment 
of  debts,  under  th^  act  of  1797,  c.  358.  [Ixxiv.]  s.  5.  and  the  act 
of  the  2d  of  March,  1799,  c.  128.  s.  65.  overreaches  the  lien 
which  a  creditor  acquires  by  a  Judgment  on  the  debtor's  land. 
Thettuuon  v.  Smith,  2  Wheat.  396.. 

87.  The  act  of  the  3d  of  March,  1797,  c.  368.  [Imv.]  s.  5. 
giving  priority  to  the  United  States,  in  certain  cases,  out  of  the 
eflfects  of  insolvent  debtors,  does  not  apply  to  a  debt  due  before 
the  passage  of  the  act,  although  the  balance  was  not  adjusted  at 
the  treasury  until  after  the  act  passed.  '  In  terms,  the  act  ap- 
plies to  persons  ^^  hereafter  becoming  indebted  to  the  United 
States."     United  States  v.  Regan,  9  Cranch,  374. 

STATUTE*  OF  THE  UNITED-  STATES   IX. 

Revenue  and  navigation  ads.  (A)  Impost  acts,  (B)  Excise 
acts*  (C)  Registry  of  vessels  acts.  (D)  Slave  trade  acts, 
(E)  Land  tax  acts.  * 

(A)  Impost  acts. 

88.  Under  the  41  st  section  of  the  revenue  act  of  the  4th  of 
August,  1790,  c.  62.  [xxxv.J  a  collector  may  lawfully  refuse  to 
allow  a  credit  for  duties  upon  goods  imported,  where  the  real 
owner  has  a  bond  in  the  custom-bouse  due  and  unpaid,  knd  has 
collusively  transferred  the  pr^erty  to  a  third  person,  in  order  to 
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obtain  a  credit  at  the  custooi-hou^.     Olney  v.  JlmoU,  3  DaiL 
308. 

69.  No  jadgmeDt  can  be  sustained  on  a  coUee^r's  bond  nader 
the  14th  section  of  the  act  of  the  1 1th  of  July,  1798,  c.  88.  udeis 
it  appear  that  the.  writ  has  be«D  served  fourteen  days  before  the 
return  day  of  the  process.  Dobynes^  ^c.  v.  United  Stateg^ 
3  Cra»cA,  241. 

90.  The  collector  of  Petersburgh  was  not  by  the  act  of  ibe 
10th  of  May,  1800,  c.  208.  [liv.]  s.  Z  restricted  to  a  cooimission 
of  2^  per  cent  on  the  moneys  collected  by  him,  and  received 
after  the  30th  of  June,  1800,  on  account  of  bMds  previously 
taken  for  duties  arising  pq  goods  imported  into  the  United 
States.     Umied  States  v.  Hoth,  3  Cranch,  399. 

91.  Under  the  duty  acu  of  the  20th  of  July,  1789,  c.  2.  and 
the  10th  of  August,  1790,  c.  6C.  [xxxix.]  and  the  2d  of  Miy, 
1792,  c.  128.  [xxvii.}  round  copper  plates,  and  round  copper  plates 
turned  up  at  the  edges,  are  not  subject  to  duties  on  importation. 
United  States  v.  Kid,  4  Cranch^  1.     . 

92.  A  collector  of  the  revenue,  under  the  laws  of  the 
States,  has  no  power  to  collect  outstanding  duties  after  bis 
moval  from  office,  but  it  devolves  on  his  successor.     StretUsf 
V.  United  States^  4  Cranch^  169. 

93.  Wine  and  spirits  saved  from  a  wreck,  and  landed,  are  not 
liable  to  forfeiture  under  the  revenue  act  of  the'  2d  of  March, 
1799,  c.  128.  because  unaccompanied  by  the  marks  and  certifi- 
cates required  by  that  act,  nor  because  removed'  without  the 
consent  of  the  collector  before  the  quantity  and  quality  were 
ascertained,  and  the  duties  'paid.  Peisch,  v.  WaUf  4  Crant^ 
347. 

94*  The  regulations  of  the  revenue  acts,  respect  a  regular 
importation,  where  all  tb^  pr.e-)requisites  to  landing  may  i>e  per- 
formed; Qot  cases  where  a  landing  must- take  place  without 
them,  as  in  cases  of  salvage  pr  wrecl^ed  goods.    lb, 

95.  A  forfeiture  under  our  revenue  acts,  can  only  b^  applied 
to  those  cases,  in  which  tbe»  means  that  are  pirescribed  for  the 
prevention  of  the  forfeiture  may  be  employed.    The  means  pre- 
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serib^  to  save  the  forfeiture  given  in  the  50^h  section  of  the 
revenue  act  of  the  2d  of  March,  1709,  c.  128.  cannot  be  em- 
ployed, where  ft  vessel  is  deserted  hy  her  crew,  or  cannot  be 
broQght  into.port.    Peiseh  v.  Waret  4  Crunch^  347. 

96,  The  removal  of  goods,  for  which  the  51st  section  of  the 
revenue  act  of  the  2d  of  March,  1799,  c.  128.  pnnishes  the  owner 
vrith  a  forfeiture  of  the  goods,  roust  be  made  with  his  consent  or 
connivance,  or  with  that  of  some  person  .employed  or  trusted  by 
him.    lb. 

97.  The  revenue  act  of  the  2d  of  March,  1799,  c.  128.  does 
not  forfeit  the  property  of  owners  or  consignees  on  account  of 
the  misconduct  of  mere  sirangers  over  whom  they  have  no  con- 
trol,   lb. 

98*  Round  copper  bottoms  turned  up  at  the  edge,  are  not 
liable  to  duties  under  the  revenue  acts,  although  imported  under 
the  name  of  raised  bottoms.  United  States  v.  Potts^  5  Cranch^ 
284. 

99.  The  trial  of  seizures  under  the  coasting  act  of  the  18th 
of  February,  1793^  c.  153-  [viii.]  must  be  in  the  Distrid  where 
the  seizure  is  made,  and  not  where  the  ofibnce  was  committed. 
Keene  v.  VnUed  States^  6  Crouch,  304. 

100.  The  66th  section  of  the  revenue  act  of  the  2d  of  March, 
1799,  c.  M8.  punishes  the  ailempt,  and  not  the  intention^  to  de- 
fraud the  revenue  by  false  invoices ;  and,  therefore,  unless  there 
be  an  attempt  to  use  a  false  invoice,  no  forfeiture  is  incurred. 
United  States  v.  Riddle,  5  Cranch,  311. 

101.  Under  the  revenue  acts  of  the  United  States,  duties  do 
not  aipcrue,  in  the  fiscal  sense  of  the  term,  by  a  mere  arrival  in  a 
collection  District,  not  until  the  vessel  arrive  at  the  port  of  entry. 
Therefore,  if  a  duly  be  increased  or  diminished  by  law,  before 
arrival  at  th^  port  of  entry,  though  after  the  arrival  in  the  col- 
lection District,  the  increased  or  diminished  duty  only  is  to  be 
paid.     UnUed  States  v.  VoweU,  5  Crunch,  368. 

102.  So,  where  the  doty  on  salt  ceased  on  the  31st  of  Decem-i 
ber,  1807,  and  a  vessel  arrived  with  a  cargo  of  salt  within  the 
collection  District  before  that  day,  but  did  not  arrive  at  the  port 
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of  entry  until  the  1st  of  January,  1808,  it  was  hdd,  that  the 
cargo  was  not  liable  to  pay  duties.  United  States  v.  Vawell^ 
6  Cranch,  368. 

103.  The  forfeiture  provided  by  the  50th  section  of  the  reve- 
nue act  of  the  2d  of  March,  }799,  c.  128.  which  requires  a 
permit  for  landing  goods,  applies  to  all  goods,  even  those  of 
which  the  importation  is  prohibited  by  law.  Harford  v.  United 
States,  B  Cranch,  109.     . 

104.  The  double  duty  imposed  by  the  act  of  the  1st  of  Joljr, 
1812,  c.  435.  [cxii.3  upon  all  goods,  &c.  which  should,  ^from 
and  after  the  passage  of  the  act,^*  be  imported  into  the  United 
States  from  any  foreign  port^  toolc  effect  on  goods  imported  into 
the  United  States  on  the  first  day  of  July.  The  statute  was  to 
take  effect  from  its  passage,  and  it  is  a  general  rule,  that 
where  a  computation  is  to  be  made  from  an  act  done,  tfaenlay 
on  which  the  act  is  done  is  to  be  included.  Arnold  v.  United 
States,  9  C ranch,  104. 

.  105.  To  constitute  an  importation,  so  as  to  attach  a  right  to 
duties  within  the  revenue  laws  of  the  United  States,  it  is  neces- 
sary  not  only  that  there  should  be  an  arrival  within  the  limits  of 
the  United  States,  and  of  a  collection  District, 'but  also  withid 
the  limits  of  some  port  of  entry.    lb, 

106.  Under  the  revenue  acts,  where  ^oods  are  brought  into 
the  United  States  by  superior  force,  or  inevitable  accident,  they 
are  not  deemed  imported  in  the  sense  of  the  laws,  so  as  to  be 
liable  to  pay  duties.  But  if  such  goods  are  afterwards  sold,  or 
consumed  in  the  country,  they  become  retroactively  liable  to 
duties ;  aliter,  if  they  be  re-exported.  .  The  Concord,  9  CranAf 
387. 

107.  Under  the  prize  act  of  the  26th  of  June,  1812,  c.  430. 
[cvii.]  and  the  act  of  the  2d  of  A^gust,  1813,.  c.  577.  [xlviii.] 
allowing  a  deduction  of  one  third  of  the  duties  on  prize  goods, 
goods  which  are  captured  and  brought  in  for  adjudication,  sold 
by  order  of  the  Court,  and  ultimately  restored  to  the  claimant, 
are  not  included ;  but  such  goods  are  chargeable  with  the  same 
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nte  of  duties'  as  goods  imported  io  foreign  bottooss.    The  Ne^ 
reiijl  fFheai.  HI. 

106.  Under  the  revenue  act  of  the  Sd  of  March,  1790,  c.  126. 
the  collector  acquires  an  inchoate  right  by  the  seisurei  which, 
by  the  subsequent  decree  of  condemnation,  gives  him  an  absolute 
vested  title  to  liis  share  in  the  forfeiture,  though  be  may  die,  or 
be  removed  in  the  intermediate  tim^.  *  Vjan  Jfets  v.  Bud^ 
4  Wheat.  74: 

109.  Under  the  revenue  act  of  the  2d  of  March,  1799,  c  128. 
the  tight- to  share  in  the  forfeitures  aiid  penalties  accruing  under 
the  act,  is  given  to  the  collector  who  made  the  seizure,^  or  who 
brought  the  suit,  and  not  to  the  collector  who  was  in  office  at 
the  dme  of  the  decree  or  Judgm^t,  or  the  receipt  of  the  forfei- 
ture, if  there  has  been  any  intermediate  appointment  So  of  the 
share  of  the  surveyor  of  a  ^ollectipn  District.  Jones  v.  ShoreU 
aaoecuiors,  I  Wkeei.  463.     Van  JSF^i  v.  Bufil,  4  Whmi.  74.  . 

110.  The  right  of  a  collector  to  sfa^  in  forfeitures,  in  rem^ 
attaches  on  seixure,  and  to  personal  p€;nalties  on  isuit  brought 
and  in  each  case  is  consummated  by  the  judgm^^ot.    lb. 

'IIJL.  By  tbe  conquest^and  military  occupatioq  of  a  portion t»f 
the  ^rrftoiy  of  the-  United  States  by  a  pu(>Uc  enemy^  that  por^ 
tion  is  to  be  deemed  a  foreign  country^  so  far  as  respects,  our  re- 
venue laws.     TAe  United  States  v.  JUctj  4  fVheat.  246.  353. 

.  112*  Goods  imported  into  it,  are  pot  imported  into  the  United 
Stiitdi;  and  are  sutgeet  to'^such  duties  oofly  as  the  conqueror 
inay  impose.,    i^.    '    ^ 

113.  The  subsequent  ev^acuadon  of  the  conquered  territory 
by  the  enemy,  and  resumption  of  .authority  by  the  United  States, 
.cannot  change  the  character  of  paKt  trapsactiotis.  The  jus  ^posi'^ 
Hminii/dpes  not  apply  to  tbe  case;  and  the  goods  previously 
imported^do  not  becoijae  liable  to  pay  duties  to  the  United  States, 
hy  thcTesumption  of  their  sovereignty  over  the  conquered  terri« 
loify.    U.. 

114.  The  33d  section  of  the  coasting  act  of  the  18th  of  Fe- 
bruary', 1793,  c.  1S3.  [viii.]  does^  pot  refer  to  the  Cases  included 
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in  the  19th  section  of  the  same  act,  so  as  to  control  the  forfti- 
tares  thereby  indicted.  Priestman  v.  United  Siktet^  4  JDoS.  38* 
115.  A  vessel  licensed  for  the  fisheries,  is  liable  to  forfeiture 
wder  the  32d  section  of  the  coasting  act  of  the  18th  of  Febnik- 
ry^  1793,  c.  153.  [viii.]  for  sailing,  laden  with  goods  Mth  intent 
fb  carry  them  to  another  place  without  a  licMse  therefor,  ai- 

•  r 

though .  the  goods  are  wholly  of  domestic  growth  and  nnuMiflie- 
tuce,  and  not  liable  to  duties.  But  the  cargo  is  not  KaUe  to  for^ 
feiture,  under  the  33d  section  of  the  same  act,  unless  it  belong  to 
the  master,  owner,  or  mariner  of  the  vessel.  The  AtHnt  v.  Ihir 
tea  Statef^  1  Cranch,  IW. 

(B)  Excise -acts. 


/ 


116.  Tlie  tax  laid  on  carriages,  by  the  act  of  Congress  of  te 
5th  of  June,  1794^  c*  221.  [ilv.]'  is  not  a  direct  tax' in  the  sense 
of  the  constitution,  requiring  an  apportionment;-  aud,  therefore, 
taiay  be  laid  by  therule  of  uniformity.  HyUon  v.  Uiiked  State$p 
3  Doll  in. 

117.  Sugar  refined,  but  n.ot  sold  and  sent  out  of  the^manu&c- 
tory  before  the  1st  of  July,  1802,  on  which  day  the!  duties  on  re* 
fined  sugars  werie  repealed  by  the  act  of  the  6th  of  April,- 1809^ 
c.  279.  [xix.]  were  not  liable  to  ati^y  duty  to  the  United  States, 
under  the  act  of  the  5th  of  June/  1794,  c.  227.  [It.]  upon  being 
sent  out  after  that  day.    Pennington  v.  ^Coxej  2  Crcmc&,  33^ 

lis.  The  excise  act  of  the  34th  of  July,  1813,  c\  553.  [xziv.] 
imposing  a  duty  on  stills,  8ic.  did. not  ettend  to  stills  solely  em- 
ployed in  the  rectification ,  or  purification  of  spirits  already  dts- 
tilled*  It  applied  only  to  stills  employed  for  the  {Purpose  of  dis-> 
tilling  spirits  from  foreign  ordomestic  m^terials^  not  to  the  recti* 
fication  of  spirits  already  distilled.  United  Stat&t  v.  Ten  Broek, 
2,Jrheat.24S. 
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(C)  R^iitry  ofvtsuh  acU. 

119.  Uttd^r  the  ship  registry  acl  of  the  Slst  of  December,  179a» 
€•  146*.  [i.]  8.  4.  which  declareft>the  ship  forfeited  for  any  fake 
oath  taken  to  procure  a  register^  or  tht  value  lAereoj^  the  .ahaohite 
property  of  the  ship  does  not  vest  io  the  Uaited  States,  either  in 
fiict  or  in  conteorplation  of  law,  on  the  taking  of  the  finlse  oath,  bat 
redMuns  in  the. owner  until  the  United  States  have  maniiested  an 
option  to  take  the  ship,  and  not  the  yakic^  Vnit9d  States  v, 
Chrundy,  ^c.  3  Craneh^  337. 

120.  Under  the  ship  reg^try  act  of  the  3l8t  of  December, 
1792,  c.  146.  [i.]  in  case  of  a  traasibr  of  a  registered  ship  while 
at  sea,  a  new  register  is  not  necessary  to  protect  the  vessel  from 
alien  duties  when  she  arrives,  or  the  cargo  which  was  actually 
imported  while  the  old  register  was  in  force*  UnUed  States  v. 
WiUings,  4  Cranch,  48. 

121.  Where  a  registered  Vessel,  while  at  sea,  is  sold  by  parol, 
and  resM  on  her  return  into  port  before  her  entry  to  the  origi- 
nal owners,  she  does  not  by  thb  operation  lose  her  privileges  a$ 
fn  American  regisieredl  ship,  nor  become  subject  to  foreign  du- 
ties; aqd  no  new  register  is  necessary  under  the  ship  registry 
act  of  the  Slst  of  December,  1792,  c.  1.    lb. 

122.  Under  the.^tb  section  of  the  ship  registry  act  of  1792, 
€•  146.  [i.]  vessels  which  have  not  been  previously  registered,  as 
well  as  those  which  have  been  previously  registered,  may  be  ibrr 
luted  by  a*fraudnlmit  use  of  a  certificate  of  registry.  The  Nep- 
Ime,  a  ITA^ol.  601.       '       / 

.  ifi)  SUmt'trade  a^s, 

133«  The  slave  trad^  act  of  the  23th.  of  February,  1803,  c. 
323.  [Ixiii.]  did  not  apply  to  the  territory  of  Orleans.  The  Brig 
wtmuiile  Lucy  v.  United  Statesi  6  Cranch,  330.    . 


4M  VSOKT,    . 

(E)  Zjondtdxac^* 

124.  Under  the  knd  tax  act^f  the  14th  of  Juty,  1798,  c.  92. 
Before  the  collector  could -sell  the  land  of  an  Unknown  proprietor 
for  hon-payn)ent  of  the  tax,  it  was  n^essary  that  be  shoald  ad* 
vertise  the  copy  of  the  lists  of  lands,  k/b.  and  the  statetneot  of 
the  amount  due  for  the  tax,  and  the  notification  to  pay,  for  sixty 
days,  in  four  gazettes  of  the  State,  if  there  were  so  many  printed 
therein.    Parker  y.  Rule*$  kaee^  9  Gtanch,  64;    ^ 


USURY. 

f 

1.  If  A.  lend  money  to  B;;  who  puts  it  out  ^t  usurious  interest, 
and  agrees  to  pay  to  A.  the  same  rate  of  interest  which  he  is 
receiving  upon  A.'s  money,  this  is  usury  between  A.. and  B.; 
and  an  endorser  of  B.'s  note  ta  A.  may  avail  himself  of  the  plea 
of  usury.     Ijemj  v.  ixadsby^  S  Cranchy  I80.>    • 

2.  If  the  usury  be  specially  pleaded,  and  the  evidence  addu- 
ced to  support  the  plea,  is  adjudged  by  the  Court  to  be  inappli- 
cable to  the  facts  so  pleaded,  it  may  still  be  admitted  under  the 
general  issue."/ JX.     '  -     .  /       :     - 

3.  The  Court  has  the  elelusive  power  of  construing  a  written 
instrument,'  and  of  deciding  whether  the  contr^t  coiftaimsd  im 
it  be  usurious,    lb.  . 

4.  If  an  agent,  who  has,  by  direction  of  his  principal^  sold 
eight  per  cent,  stock  of  thcUnited  States,  ^appIies  the  money  to 
liis  own  use,  and  being  pressed  for  pay ment,  gives  a  mortgage  to 
secure  the  repayment  of  the  amount  of  the  stock  «rith  eight  jp^ 
cent,  interest  thereon,  it  is  usury.  De  Butt$  v«  .Bacofi,  6  Cranek, 
»9. 
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Against  whom  a  writ  of  right  may  be  brought^  and  of  tht 

*  pleadings. 

1.  At  common  law,  a  writ  of  right  will  not  He,  except  against 
the  tenant  of  the  freehold  demanded.  '  Qreen  v.  IMer^  8  Oondli, 
229. 

.  %  If  there  Hi^  several  tenants  claiming  several  parcels  of  land 
by  distinct  titles,  they  cannot  lawfully  be  joined  in  one  writ ; 
and  if  they  are,  they  may  plead  the  fa'ct  in  abatement  of  the 
writ.    lb. 

3.  If  the  demandlint  demands  against  any  tenanfihore  than  he 
liokl8,'be  may  plead  non-^tenure  as  to  the  parcel  not  hoiden ;  and 
this  pllea;  if  true,  by  the  ancient  common  law,  would  have  abated 
the  whole  writ.  Bnt  the  statute  of  25  Edward  III.  c.  6.  (which 
may  be  considered  a  part  of  oar  common^law,  being  in  force  «t 
the  emigration,  ofoinr^antestors,)  cured  thi^  defect,  and  declared 
that  the' writ  in  isQch  ca^e  should  Abate  oaly  as  ,to  the  parcel 
whereof  non-tenure  was  pleaded,  add  admitted  or  proved.    lb. 

4.  In  fact,  the  act  of  Virginia  of  1792,  c.  125.  which  is  in 
forc6  in  Kentucky,  enacts  substantially  the  same  prevision  as  the 
statute  of  25  Edwdrd  III.  c.  6.*    B.    . 

5.  At  common  law,  in  many  instances,  if  the  party  demanded 
more  in  his  writ  than  he  proved  to  be  his  right,  he  lost  his  ac* 
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tion  by  the  falsity  of  his  writ  It  was  to  cure  this  evtl^hat  the 
act  of  Kentucky  was  made,  euabling  a  party  to  recover,  although 
he  should  prove  only  part  of  the  claim  in  his  declaration;  but  it 
does  not  enable  the  plaintiff  to  join  parties  in  an  action  who 
could  not  be  joined  at  conmnon  law,  as  for  instance,  a  demand- 
ant to  join  and  to  recover  against- several  tenants^clQiiniDg  by 
distinct  and  separate  title.     Green  v.  Liter^  8  Craneh,  229* 

6.  At  common  law,  non-tenufe»  joint  tenure,  solfe  tenure,  and 
several  tenure,  were  good  pleas  io^abatement  to  a  writ  of  right* 
Bat  they  could  be  pleaded  only  in  abatement,  for  the  tenant  by 
joining  the  mise,  or  pleading  in  bar,  admitted  himself  to  b^  te- 
nant of  the  freenold.  Such  pleading  in  bar  was  an  admission, 
that  he  had  capacity  to  defend  tiie  suit,  and  he  was  estopped  to 
deny  it.    i5.  ' 

7.  The  act  of  Virginia  of  178d,  c»  27*.  reforming  proceedings 
in  writs  of  right,  was  not  intended  to  vary  the  general  rights  or 
legal  predicament- of  the  parties,  nor  to  take  from  the  tenant  the' 
foil  benefit  of  tfae^  ordinary  plea^  in  sd>atement  It  enabled  bim 
to  give  in  evidence  any  matter  under  the  general  issue  which 
would  have'  been  good  if  sperially  pleaded :  bat  this  apfdies 
only  to  matters  tn  6ar*    /6. 

8.  If  tenafnts  claiming  by  distinct  titles  are  joined  in  a  writ  of 
right,  add  omit  to  plead  the  matter  in  abatement,  and  join  the 
mise^  it  is^ij^n  admission  tliat  tliey  are  joint  telmnts  of  the  whole; 
and  the  verdict,  if  for  the  demandant  for  any  parcel  oftife  land| 
may  be  general,  that  he  hath  more  mere  right  to  bold  ibe  same 
than  the  tenants;  and  if  of  a^y  parcel  for  the,  tenants,  that  thejr 
have  more  mere  right,  to  bold  tlie  same  tl^ao  .the  demandkoL 
fheen  v.  LUet^  8  Crunch,  229.    LUer  v.  Green,  2  fVheat.  306. 

9.  Assuming  tlmt;  at  ammion  law,  a  writ  of  right  jHUaal  maj 
be  brought  against  divers  tenants  who  bold  (heir  lands  severally, 
and  that  tjie  demandant  may  coiiot  against  'them  severally,  this 
doctrine  does  not  apply  to  writs  pf  right  tlofe,  as  our  writs  of 
right  are;  and  if  the  dpct-ribe  did  apply,  and  the  demandant 
abquld  in  such  a  case'cooni  against  all  the  tenants  jointly,  and 
the  tenants  should  plead  to  the  merits,  it  would,  for  all  the  pur* 
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poses  of  the  sait,  be  an  fldmbsion  of  the  joint  tenancy.     Chreen  v. 
Liter,  2  Wheat.  206.  '^ 

10.  The  statute  of  Kentucky, .  requiring  that  where  several 
tenements  are  demanded,  the  contents,  situation,  and  boundaries 
of  each  should  be  inserted  in  the  count,  has  not  affected  this 
rale ;  that  statute  supposes  the  several  tenements  are  held  by  the 
s^ine  tehants.    lb. 

11.  In  iact  the  sdmmons  on  a  writ  of  right  i^a^en^  is  a  sei^eral 
process  against  each  tenant  for  the  land  severally  held  by  him, 
and  in  this  respect  is  exactly  what  the  origind  precept  is  in  a 
writ  of  right  <^Ofe.    id.  311.  note. 

12.  A  plea  in  a  writ  of  rights  that  neither  the  plaintiff  nor  hb 
ancestor,  nor  any  other  under  or  frohi  whom  he  derived  his  tide 
to  the  demanded  premises,  were  ever  actually  seized  or  possessed 
'0f  tKe  lahd,  or  any  part  thereof,'  is  bad  as  amouhtidg  to  the  gene- 
ral issue.     Oreen  v.  Liter,  2  Wheat.  306: 

13.  Udder  the  act  of  Virginia  of  1786,  Cv27.  the  tenant  may 
at  his  election  plead  any  sf^eci^l  matter  in  bar  in' writ  of  right, 
or  give  it  in  evidence  on  the  mise  joined.  The  act  is  merely 
cnmulativet     Cfreen  v.  Liter,  8  Cranch,  229. 

14.  It  is  no  objection  to  A  recovery  on  a  writ  of  right  sued 
against  several  tenants  who  join  the  mise,  that  divers  of  the 
tenants  had  no  title  to  certain  parcels  of  tiie  demanded  premises, 
but  thiit  they  claimed  the  same  under  a  third  person  having  the 
legal  title  thereof;  for  such  proof  could"  not  be  given  in  evidence 
o6  such  an  issue,  but  ^ould  be  good  only  on  a  plea  in  abatem^t 
of  non-tenure.     Oreenv.tAter,2Wheat,20&. 

16.  The  allowance  of  atdditional  ple^  besides  the  mise  to  be 
pleaded  in  a  writ  of  rij^bt  by  the  teiiant,  is  a  matter  of  discretion 
in  the  C6ttrt,(and  if  refused,  is  iiot  assignable  as  erroi*,    lb. 
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What  mdmu  is  necessary,  or  proper,  to  mainiain  a  Vfrii  ofrighi* 


16.  Actaal  seisio,  or  seUio  in  deed,  is  at  tlie  common  law 
ae$8ary  to  maintain  a  writ  of  right  Nor  is  this  peeollar  to  writs 
of  right.  It  applies  also  to  writs  of  entry*  ChreeH  v.  LUer^ 
•  CrancA,  229. 

17.  In  ancient  iiraes  no  deed  or  charter  was  necessary  to  con- 
vey a  fee  simple ;  it  was  conveyed  by  mere  livery  of  seisin  in  the 
presence  of  the  vicinage;    lb. 

18.  The  act  of  Virginia  of  1786,  c.  27.  has  not  dispensed 
with  the  necessity  of  proving  actual  seisin  in  writs  of  right    A* 

19.  Actual  seisin,  or  seisin  in  deed,  may  be  not  only  by  an 
entry  under  title  and  perception  of  esplees ;  but  there  may  also, 
by  construction  of  law,  be  an  actual  seisin  in  other  cases,  which 
shall  be  sufficient  for  all  purposes  of  action  in  legal  intendment. 
lb. 

20.  Thus  an  entry  is  not  always  necessary  to  pve  an  actual 
sebin,  or  seisin  in  deed ;  for  if  ibe  land  be  in  lease  for  years, 
curtesy  may  be  without  entry  on  the  land,  or  even  receipt  of 
rent ;  yet  curtesy  depends  on  actual  seisin.    Ri 

21.  Taking  of  esplees  is  but  evidence  of  sebin,  and  a  seirin  in 
deed  once  established  either  by  a  pedis  posiiio,  or  by  constrao* 
tion  of  law,  the  taking  of  the  esplees  follows  as  a  necess^y  infe* 
rence  of  law.    Ibf 

22.  Whenever  there  exists  the  union  of  title  iCnd  sebin  in  deed, 
either  by  i^tual  entry  and  livery  of  seisin,  or  by  intendment  of 
law,  as  in  the  cases  above  put,  there  the  esplees  are  knit  to  the 
title,  so  as  to  enable  the  party  to  maintain  a  writ  of  right    lb. 

23.  No  livery  of  seisio  is  necessary  to  perfect  a  title  to  lands 
by  letters  patent  from  the  croWn.    The  grantee,  in  such  case, 
takes  by  matter  of  record,  and  theJai^  deems  the  grant  of  re- 
cord  of  equal  notoriety  with  nn  actual  tradition  or  delivery  of 
the  land  in  the  presence  of  the  vicinage.    l&J 
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24.'  Actual  seisin  passes  by  operation  of  law  by  letters  patent 
,  of  lands  from  the  crown ;  for  a  perfect  title  is  conveyed  by  such 
letters  patent  Letters  patent,  und^r  the  great  seal,  of  lands,  do 
not  convey  a  mere  sUsin  in  low  to  the  grantee,  (as  has  been 
sometimes  supposed  in  argument,)  but  as  was  expressly  held  in 
Barufick*8  case^  5  Co.  94.  do  amount  to  livery  in  law,  that  is  to 
a  livery,  which  confers  a  constructive  actual  seisin  of  the  land ; 
for  what  is  a  livery  in  law,  but  such  an  act  as  in  legal  contem- 
plation amounts  to  a  delivery  of  seisin,  of  actaal  seisin  ?  Crreen 
V.  Liter,  8  Cranch,  229. 

25.  If  a  feoffment  include  divers  parcels  of  land  in  the  samd 
county,  livery  of  seisin  of  one  parcel  in  the  name  of  the  whole  is 
livery  of  all  the  parcels  which  are  not  in  an  adverse  seisin.  This, 
therefore,  as  to  all  the  parcels,  except  that  whereof  livery  was 
actually  made,  is  but  a  livery  in  law,  and  yet  to  all  intents  and 
purposes  it  is  as  effectual  as  a  livery  in  deed,     lb. 

26.  The  same  doctrine  applies  to  seisin  in  case  of  a  possessio 
fratris.     lb. 

27.  So  if  a  grantee,  or  heir  of  several  parcels  of  land  in  the 
same  county,  enter  into  one  parcel  in  the  name  of  the  whole, 
where  there  is  no  conflicting  possession,  the  law  adjudges  him  in 
actual  seisin  of  the  whole,  though  he  has  not  actually  entered  on 
the  whole.    lb. 

28.  So,  if  a  man  have  a  right  of  entry  into  lands,  but  cannot 
enter  for  fear  of  bodily  barm,  and  he  approach  as  near  the  land  as 
he  dare,  and  claim  the  land  as  his  own,  he  hath  presently  by  the 
claim  a  possession  and  actual  seisin  of  the  lands,  as  well  as  if  he 
had  entered  in  deed.     lb. 

29.  And  livery,  within  the  view  of  the  land,  will  under  cir- 
cumstances give  the  feoffee  an  actual  seisin,  or  seisin  in  deed,  as 
effectually  as  an  actual  entry  and  livery  on  the  land.     lb. 

30.  The  same  is  the  result  of  conveyances  deriving  their  effect 
under  the  statute  of  uses ;  for  there,  without  an  actual  entry  on 
livery  of  seisin  on  the  land,  the  bargainee  has  presei\l1y  as  com- 
plete seisin  in  deed  by  mere  operation  of  law.     lb. 

31*  An  actual  seisin  by  construction  of  law,  is  just  as  sufBcleiit 
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to  nuuotaio  a  writ  of  right,  as  an  actual  seisia  by  eatrjr  il  &ct  on 
the  land.     Cheen  v.  LUer^  S  Crunch^  229. 

32.  Perceptions  of  profits,  or  as  it  is  technically  called,  taking 
of  the  esplees,  is  not  absolutely  necessacy  to  support  a  writ  of 
fight  The  taking  of  esplees  is  not  a  traversable  averment  in  ^, 
•count.    Ih. 

33.  A  feoffment  is  inoperative  without  a  livery  of  seisin  of  the 
lands,  but  it  is  otherwise  of  letters  patent  from  the  crown.    R. 

34.  The  conveyance  of  a  freehold  by  letters  patent  to  com* 
mence  in  fiUuro^  is  void,  as  it  would  be  if  conveyed  by  a  feoff- 
ment ;  for  in  neither  case  can  there  be  a  present  livery  of  sasin 
of  the  future  freehold  estate.  The  livery  must  operate  at  the 
time  when  made,  or  udt  at  all.    lb* 

36.  A  patent  of  vacant  lands,  granted  under  the  land  law  of 
Virginia  of  1779,  conveyed  an  actual  seisin  thereof  to  the 
grantee,  by  construction  of  law,  without  any  actual  entry. 
Green  v.  lAier,  8  Cranch^  229.  Barr  v.  Gfrotz,  4  Wheat. 
213. 

36.  A  conveyance  of  waste  and  vacant  lands,  gives  a  constmc- 
tive  actual  seisin  thei'eof  to  the  grantee  without  entry,  so  as  to 
enable  him  to  maintain  a  writ  of  right  on  such  seisin.  Crrsefi  v. 
lAter^  8  Cranch,  229. 

37.  In  Kentucky  a  patent  is  the  completion  of  tlie  legal  titk 
of  the  parties ;  and  it  is  the  legal  title  only  that  can  come  in  con* 
troversy  in  a  writ  of  righu    lb, 

38.  A  better  subsisting  adverse  tide  in  a  third  person,  is  no 
defence  in  a  writ  of  right.  That  writ  brings  into  controversy 
only  the  mere  righu  and  titles  of  the  parties  to  the  suit    lb. 

39.  If  a  man  enter  into  lands,  having  title,  his  seisin  is  not 
bounded  by  his  actual  occupancy,  but  is  held  to  be  co-extensive 

« with  his  title.     Cheen  v.  Liter ^  8  Cranch^  229.    Barr  v.  GraiXy 
4  fVheat.  213. 

40.  But  if  a  man  enter  into  lands  without  title,  his  seisin  is 
confined  to  his  possession,  by  mere  metes  and  bounds,    lb, 

41.  If  a*  man  having  title  to  lands  in  the  possession  of  one 
Ceuant,  enter  into  a  part,  in  the  name  of  the  whole,  he  is  adjudge 
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ed  to  be  in  seisiii  of  the  wltok,  notwhhstandiDg  dn  adverse  seisin 
lllfereof  by  the  tenant.     Cheen  v.  Ldter^  8  Cranch^  229. 

42.  But  if  the  lands  be  in  the  seisin  of  several  tenants  claim- 
ing  different  parcels  thereof  in  severalty,  an  entry  into  a  parcel 
held  by  one  tenant,  will  not  give  seisin  of  the  parcels  held  b^ 
the  other  tenants ;  but  there  must  be  an  entry  into  each  parcel 
held  by  a  different  tenant.     J^.^ 

43.  By  parity  of  reason,  an  entry  into  a  parcel  which  is  va- 
cant, in  the  name  of  the  whole,  will  not  give  seisin  of  a  parcel 
which  i«  in  an  adverse  seinn.  But  an  entry  into  the  parcel 
which  is  in  an  adverse  seisin,  in  the  name  of  the  whole,  will 
enure  as  an  entry  into  the  vacant  parcel  also.    lb. 

44.  Where  the  demandant  has  the  first  patent  of  land,  apd  ttie 
tenant  afterwards  obtains  a  patent,  of  part  of  the  same  land, 
under  which  he  enters,  and  obtains  the  first  possession,  and  the 
denmndanil  afterwards  enters,  and  takes  possession  under  his  first 
grant,  of  the  land  not  included  in  the  second  grant,  the  demandant 
bab  the  better  legal  title,  and  his  seisin  presently,  by  virtue  of  his 
patent,  gives  him  the  best  mere  right  to  the  whole  land ;  and  a  for* 
thri  to  that  not  included  in  the  actual  close  of  the  second  grantee, 
for  the  demandant,  by  construction  of  law,  has  tlie  eldest  seisin  as 
well  as  eldest  patent.    lb. 

45.  Where  two  persons  are  in  possession  of  land  at  the  same 
tme  under  difierent  titles,  the  law  adjudges  him  to  have  the  seisin 
of  the  estate  who  has  die  better  tide.  Both  cannot  be  seised,  and 
therefore  the  seisin  follows  the  better  title.  Barr  v.  Gratz^ 
4  Wheat  113. 

464  Where  portions  of  the  same  land  are  claimed  under  differ- 
ent titles,  and  each  of  the  parties  claims  seisin  and  possession  of 
the  whole  to  the  extent  of  his  title,  in  virtue  of  an  actual  seisin  of 
a  part,  tlie  law  adjudges  the  seisin  of  the  unoccupied  part  to  the 
party  having  the  better  tide ;  and  the  disseisin  of  the  other  party 
under  the  inferior  tide  does  not  extend  beyond  the  limits  of  his 
actual  occupancy,  and  his  case  is  the  same  a^s  if  he  had  made  ap 
entry  on  the  land  without  title.    lb. 


428  WRIT  OP  RIGHT. 

47.  A  copy  of  a  sarvey  of  the  demanded  premises  is  proper 
evidfioce  to  the  jury  in  a  writ  of  right  Green  v.  LUer^  2  Wheat. 
306. 

WRIT  OF  RIGHT  III. 

Verdict  and  judgment. 

4S.  A  verdict  against  several  tenants  soed  jointly,  that  the 
demandant  hath  more  mere  right  to  bold  the  tenement^  as  he 
hath  demanded,  than  the  tenants,  or  either  of  them,  have  to  hold 
the  respective  tenements  set  forth  in  their  respective  pleas,  they 
being  parcels  of  the  tenement  in  the  count  mentioned,  is  certain 
to  a  common  intent,  and  good,  the  mise  having  been  joined  by 
the  tenants  severally  as  to  the  several  tenements  held  by  them, 
parcel  of  the  demanded  premises,  without  assuming  any  thing  as 
to  the  residue.     Green  v.  Liter,  2  Wheat.  306. 

49.  Upon  the  mise  so  joined,  the  demandant  is  entitled  to  re- 
cover in  the  suit,  though  the  tenants  give  proof  that  they  claim 
their  several  tenements  under  distinct  and  several  titles,  for  this  is 
matter  pleadable  in  abatement  only.    lb. 

50.  Where  the  tenants  are  jointly  sued,  and  there. is  a  joint 
verdict  against  them  in  a  writ  of  right  on  the  mise  Severally  joined 
by  them,  the  judgment  should  be  a  joint  judgment  as  well  for 
costs  as  for  the  land.    lb. 
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THS  PRINCIPAL  ACTS,  AND  SECTIONS  OP  ACTS,  OP  C01f«ElBt, 
KXPOUNBED  OB  COMMENTED  ON  BT  THE  COURT,  WITH  MZ" 
FERENCES  TO  THE  TITLES  OP  TBS  DIGEST  WHERE  THE  IB* 
POSITION  OR  COMMENTARY  IS  TO  BE  JTOUND. 

CRIMES  ACTS. 

ride  AdnmraUy  IV.  p.  13—16.    Qmiiiuaumal  Law  V.  (D)  p,  11^. 
StaMe$  of  the  United  SUOee  111.  p.  460—419. 

CHAPTER  36.  [ix.] 
'Jn  Act  for  the  punithm^U  of  certain  crime$  agaitut  ihe  Vfiiied  States, 

SectioD  \,  Beit  enacted^  &c.  That  if  any  person  or  persons^  ow« 
ing  allegiance  to  the  United  States  of  America,  shall  leyy  war  against 
them,  or  shall  adhere  to  their  enemies,  giving  them  aid  and  comfort 
within  the  United  States,  or  elsewhere,  and  shall  he  thereof  cony ict- 
ed,  on  confession  in  open  Court,  or  on  the  testimony  of  two  wit- 
nesses to  the  same  overt  act  of  the  treason  whereof  he  or  they  shall 
stand  indicted,  such  person  or  persons  shall  be  adjudged  guilty  of 
treason  against  the  United  States,  and  shall  suffer  death. 

Sec.  2.  That  if  any  person  or  persons,  having  knowledge  of  the 
commission  of  any  of  the  treasons  aforesaid,  shall  conceal,  and  not  as 
soon  as  may  be,,  disclose  and  make  kn#wn  the  same  to  the  President 
of  the  United  States,  or  some  one  of  the  judges  thereof,  or  to  the 
President  or  Governor  of  a  particular  State,  or  some  one  of  the 
judges  or  justices  thereof,  such  person  or  persons,  on  conviction, 
shaH  be  adjudged  guilty  of  misprision  of  tre^on,  and  shall  be  impri- 
soned not  exceeding  seven  years,  and  fined  not  exceeding  one  thou- 
sand dollars* 

Sec.  3.  That  if  any  person  or  persons  shall,  within  any  fort,  at- 
senal,  dpck-yard,  magazine,  or  in  any  other  place  or  district  of  coun- 
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try,  ODcler  the  sole  and  exclDsive  jurisdiction  of  the  United  States, 
commit  the  crime  of  wilful  murder,  such  person  or  persons,  on 
being  thereof  convicted,  shall  suffer  death. 

Sec.  4.  That  the  Court,  before  whom  any  person  shall  he  con- 
victed of  the  crime  of  murder,  for  which  he  or  she  shall  be  sen- 
tenced to  suffer  death,  may,  at  their  discretion,  add  to  the  judgment, 
that  the  body  of  such  offender  shall  be  delivered  to  a  surgeon  for 
dissection ;  and  the  marshal  who  is  to  cause  such  sentence  to  be 
executed,  shall  accordingly  deliver  the  body  of  such  offender,  after 
execution  done,  to  such  surgeon  as  the  Court  shall  direct,  for  the 
purpose  aforesaid  :  Pravided^  That  such  surgeon,  or  some  other 
person  by  him  appointed  for  the  purpose,  shall  attend  to  receive 
and  take  away  the  dead  body  at  the  time  of  the  execution  of  such 
offender. 

Sec.  6.  That  if  any  person  or  persons  shall,  after  such  execution 
had,  by  force,  rescue,  or  attempt  to  rescue,  the  body  of  such  offender 
out  of  the  custody  of  the  marshal  or  his  officers,  during  the  convey- 
ance of  such  body  to  any  place  for  dissection  as  aforesaid ;  or  shall 
by  force  rescue,  or  attempt  to  rescue,  such  body  from  the  house  of 
any  surgeon,  where  the  same  shall  have  been  deposited,  in  pursu- 
ance of  this  act ;  every  person  so  offending,  shall  be  liable  to  a  fine 
not  exceeding  one  hundred  dollars,  and  an  imprisonment  not  exceed- 
ing twelve  months. 

Sec.  6.  That  if  any  person  or  persons,  having  knowledge  of  the 
actual  commission  of  the  crime  of  wilful  murder  or  other  felony, 
upon  the  high  seas,  or  within  any  fort,  arsenal,  dock-yard,  maga- 
zine, or  other  place  or  district  of  country,  under  the  sole  and  ex- 
clusive jurisdiction  of  the  United  States,  shall  conceal,  and  not  as 
toon  as  may  be  disclose,  and  make  known  the  same  to  some  one  of 
the  judges  or  other  persons  in  civil  or  military  authority  under  the 
United  States,  on  conviction  thereof,  such  person  or  persons  shall 
be  adjudged  guilty  of  misprision  of  felony,  and  shall  be  imprisoned 
not  exceeding  three  years,  and  fined  not  exceeding  five  hundred 
dollars. 

Sec.  7.  That  if  any  person  or  persons  shall,  within  any  fort,  arse- 
naly  dock-yard,  magazine,  or  other  place  or  district  of  country,  un- 
der the  sole  and  exclusive  jurisdiction  of  the  United  States,  commit 
the  crime  of  manslaughter,  and  shall  be  thereof  convicted,  such  per- 
son or  persons  shall  be  imprisoned  not  exceeding  three  years,  and 
fined  not  ex<;eeding  one  thousand  dollars. 

Sec.  8.,  That  if  any  person  or  persons  shall  commit  upon  the  high 
seas,  or  in  any  river,  haven,  bason,  or  bay,  out  of  the  jurisdiction  of 
any  particnlar  state,  murder  or  robbery,  or  any  other  offence  which 
if  committed  within  the  body  of  a  county,  would,  by  the  laws  of  the 
United  States,  be  punishable  with  death  ;  or'  if  any  captain  or  mari- 
ner, of  any  ship  or  other  vessel,  shall  piratically  and  feloniously  run 
away  with  such  ship  or  vessel,  or  any  goods  or  merchandise  to  the 
value  of  fifty  dollars,  or  yield  up  such  ship  or  vessel  voluntarily  to 
any  pirate  ;  or  if  any  seaman  shall  lay  violent  hands  upon  his  com- 
mander, thereby  to  hinder  and  prevent  bis  fighting  in  defence  of  his 
ship  or  goods  cemmitted  to  his  trust,  or  shall  make  a  revolt  in  the 
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•hip;  eyery^ucb  offender  shall  be. deemed,  taken  and  adjudged  to 
be  a  pirate  and  felon,  and  being  thereof  convicted,  shall  suffer  death : 
abd  the  trial  of  crimes  committed  on  the  high  seas,  or  in  any  place 
ontof  the  jnrisdiction  of  any  particular  State»  shall  be  in  the  district 
where  the  offender  is  apprehended,  or  into  which  he  may  first  be 
brtfuj^t 

Sec.  9.  That  if  any  citizen  shall  commit  any  piracy  or  robbery 
aforesaid,  or  any  act  of  hostility  against  the  United  States,  or  any 
citizen  there^fy  upon  the  high  sea,  under  colour  of  any  commission 
from  -any  foreign  prince  ^  or  state,  or  on  pretence  of  authority  from 
any  person,  sucb  offender  shall,, notwithstanding  the  preten<5e  of  any 
such  aul*iority,  be  deemed,  adjudged,  and*  taken  to  be  a  pirate,  felon^ 
and  robber,,  and  on  being  thereof  con^cted,  shall  suffer  death. 

'Sec.  10.  That  every  person  who  shy?,  either  upon  the  land  or 
the  sea?^  knowingly  and  wittingly  aid  and  Assist,  procure,  command, 
counsel,  or  advise  any  person  or  persons,  to  do  or  commit  any  mur- 
der or  robbery,  or  other  piracy  aforesaid^  upon  the  ieas,  which  shall 
affect  the  life  of  soch  person,,  and  such' person  />r  persons -shall 
thereupon  cTo  or  commit  any  such  .piracy  or  robbery,  then  all  and 
every  such  person  so  as  aforesaid  aiding,  assisting,  procuring,  com- 
manding, counselling,  or  advising  the  same',  either  upon  the  land  or 
the  sea,  shall  be,  and  they  R^e  herbby  declared,  deemed,  and  ad- 
judged to  be  accessary  to  such  piracies  before,  the  fact,  and  every 
such  person,  being  thereof  convicted,  shall  suffer  death. 

Sec.  11.  That  after  any  murder,  felony,  robbery,  lor  other  piracy 
whatsoever  aforesaid,  is  or  shall  be  committiedby  amy  pirate^  or  rob- 
ber, every  person 'who  knowing  that  such  pirate  or  robber  has 
done  -or  committed  any  such  piracy  orrobbery,  shall  on  the  land  or 
at  sea  receive,  entertain,  or  conceal  any  sucb  pirate  or  robber,  or 
receive  or  tike  into  his  custody  any  ship,  vessel,  goods,  or  chattels, 
which  have  beeii  t>y  any  such  pirate  or  robber  piratically  and  felo** 
niously  taken,  shalFbe,  And  are  hereby  declared,  deemed,  and  ad- 
judged to-  be.  accessory  to  such  piracy  or  robbery,  afler  the  fact; 
and  on  conviction  thereof,  shall  be  imprisoned  not  exceeding  thref 
years,  and  fined  not  excjeediitg  ^ve  hpndred  dollars. 

Sec.  12:  That  if  any  seatnan  or  other  person  shall  commit  man* 
slaughter  uponjthe  high  seaSf  or  (confederate,  or  attempt,  or  endea-. 
▼our  to  corrupt  any  commanded  master,  .6fiicer,t)r  mariner,  to  yield 
up  or  to  run  away  with  an^  ship  or  vessel,  or  with  aiiy  goods,  wnres, 
or  merchandise,'  or  to  tdm  pirate,  or  to  go^  over  to'  or^confederate 
with  pirates,  or  in  anywise  trade  with  any  pirate  knowing  him  to  be 
•uch,  of  shall  fiiritiah  su^b. pirate  with  any  ammunition,  stores  or 
provisions'of  any  kind,  or- shall  filf  out  any  vessel  knowingly,  .ao4 
with  a  design  *to  trade  with,  or 'supply,  or  correspond  with  any  pi- 
rate or  robber  upon  the  seal? ;  't>]r^  if  any. person  or  persons  shall  any 
Trays  consult,  combine,  confederate  or  correspond  with  any  pirate 
or  robber  on  the  sefas,  knowing  him  to  be  giiilty  of  any  such  piracy 
or  robbery  ;  or  if  any  seaman^shall  confine  the  master  of  any  ship  or 
other  vessel,  or  endeavour  to  make  a  revolt  in  sncb  ship  ;  snch  per- 
son or  persons  so  offending,  and  behig  thereof  convicted,  shall  be 
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imprisoDed  not  exceeding  three  yearB,  and  fined  not  eiceeding'  one 
thousand  dollars.  .  / 

Sec.  13.  That  if  any  person  or  persons,  within  any  of  the  placeM 
upon  the  land  under  the  sole  and  excltiisi re  jurisdiction  of  the  Uni* 
ted, States,  or  upon  the  high  seas,  in  any  Vessel  helooging  to  the 
.United  States,  or  to  any  citizen  or  citizens  thereof^  on  purj^os^,  «nd 
of  malice  aforethought,  shall  unlawfully  cut  off  the  ear  or  ears,  or 
cut  out  or  disahle  the  tongue,  put  out  an  eye,  slit  the' nose,  cut  off 
the  nose  or  a  Hp,  or  cut  otf  or  disahl^^  any  Jimb  or  •  Kit^mber  of  any 
person,  vvith  intention  in  so  doing  to  maim  or  'dh)6gun&  such  person 
in  any  the  manners 'before  mentioned,  then  and  in  eir^ry  such  case 
the  person  pr  persons  so*  offending,^  their  counselFOrs,  aI4er^,  and 
abettors  (kndwing  of,  and' privy  to,  the  offence  aforesaid)  shall,  on 
.  conviction,  be  imprisoned  not  exceeding  seven  yeat*s,  iand  fined  not 
exceeding' one  thousand  dollars;  >' 

Sec.  14.  IChat  if  any  person  or  persons'  shall  falselyroake,  alter, 
forge,  or  counterfeit,' or  caui^e  or  procure  to  be  falsely  made,  altered, 
forged,  or  counterfeited,  of  willingly  act  or  asHst  in  the  false  ma* 
king,  altering,  forging,  or  counterfeiting  any  certificate,  indent,  or 
other  puk^lic  ii,ecurity  of  the  United  Staters,  or  sbatl  utter,  put  off,  or 
offer,  or  cause  ^o  ih  uttered,  put  off,  or  offered  irt  payment,  or  for 
«ale,  any  such  false^  forged,  altered,  or  counterfeited  certificate, 
indent,  or  other  public  security,  with  intention  to  defraud  any  per- 
son, knowing  the  same  to  be  false,  altered,  forged,  qr  counter- 
feited, and  shall  be  thereof  convicted,  every  such  person  shall  suffer 
death.  .  ,  /     . 

.  Sec.  15.  That  if  any  person  shall  feloniously  steal,  ^ke  away, 
alter,  falsify,  or  otherwise  avoid  any  record,  wrif,  ptf'ocess,  or  other 
proceedings  in  any  of  the'  Courts  of*  the  United  States,  by  means 
whereof  any  judgment  shall  be  reversed*  made  foid,  or  not  take  ef- 
fect, or  if  any  person -shall  acknowledge,  or-procure-^to  be  acknow- 
ledged in  any  of  the  Courts  aforesaid,  any  recognisance,  bail  or  judg^ 
ment,  in  the  na/ne  ot  names  of  any  other  person  or  persons,  not 
^rivy  or  consenting  to  the  same,  every  such  person  or  persons  on 
conviction  thereof,  shall  be  fined  not  exceeding  five  thousand  dollars, 
or  be  imprisoned  not  ^ceeding  sevbn  yeard,  and  whipped  not  ex- 
ceedipg' thirty-nine  stripes.  Provided  nevkriheles^s^  That  this  act 
.shall  not  extend  to  the  acknoi^ledgnafent  of  any  judgment  or  judg- 
ments by  any  attorney  or  attorneys,  duty  admitted  for  any  person  or 
persons  agarns't  whom  any  suchjudgment  or  judgments  shall  he  had 
or  given.  '  .  ' 

Sec.  16.  That  if  any  jperson,  within  any  of  t*he  places  under  the 
9o\e  and  exclusive' jurisdiction  of  the  UnitedsStateSfOr  upon  the  high 
seas,  shall  take  and  carry  away,  with  an  iqtent'to  steal  or  pu^rloin  the 
personal  goods  of  another;  or  if  any  person  or  pWsons,  having  at 
any  time  hereaflerthechargje'or  custody  bf  any  armsi  o^dna^ce,  mu- 
nition, shot,  powder,  or  habiliments  of  war  belonging  to  the  United 
States,  or  ef  any  victuals  provided  for  the  victualirig  of  any  soldiers, 
gunners,  marines,  or  pioneers,  shall  for  any  lucre  or  gain,  or  fvit- 
tingly,  advisedly,  and  of  purpose  to  hinder  or  impede  the  service  of 
the  United  States,  embezzle,  purloin,  or  convey  away  any  of  the 
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said  anna,  ordiiaace^  mubitidq,  shot  or  powder,  habiiisiants  of  war, 
or  Tictaals,  that  then,  and  in  e?ery  of  tha  cases  aforesaid,  the  p^'r 
son  or  persons  so  ofieadihg,  their  eounsellors,  aiders*  and  abettors 
(tnowiDg  ofy.aod  privy  to,  the  offeDces  aforesaid)  shall,  on  con  vie- 
Uon,  be  fined  not  exceeding  the  foair-fold  value  jof  the  property  so 
stolen,'  embezzled,  or  puvloined  ;.  the  one  moiety  tt>  be  paid  to  the 
owner  of  the^  goods,  or  the  United  States,  as  the  case  may  be,  and 
the  other  moiety  to  the  informer  and  prosecutor,  and  be  publicly 
whipped',  not  exceeding  thirty-nine  stripes. 

Sec.  17.  That  if  any  person  or  persons,  within  any  part  of  the  ja« 
risdiction  of  the  United  States  as  aforesaid,  shall' receive,  or  buy  any 
goods  or  chattels,  that  shall  be  feloniouaty  taken  or  6t9l^n  from  any 
other  person,  Snowing  the  same  to  be  stgleh.;  or  shall  receive,  har-* 
boar  or' conceal  any  felons  or  thieves,,  knowing  them  to  be  so,  he 
or  they  being  of  either  of  the  siaid  offences  legally  convicted,  shall  be 
liable  to  the  like  punishments  as  in  tbe'case,  of  larceny  before  '^re 
prescribed.. 

Sec.  L8.  That  if  any  person  shall  wilfully  and  corruptly  commit 
peijni^,  or  shalU  by  any  means,  procure  any  person  to  commit  eor- 
ropt  and  wilful. perjury,  »od  hjs  or  ber  oath  or  affirmation  in  any 
suit,  controversy,  matter /irjcause  depending  in»  any  ,of  the  Courts  ^of 
the' United  States,  or  in  ^ny  deposition  taken  pursuant  to  the  laws  of 
the  United  States,  every  person  io  offending,  and  being  thereof  cob? 
victed,  shall  be  imprisoned  not  exceeding  tl^re^e  years,  and  fined  not 
exceeding  eight  hundred  dollars'^  and  shall  stand  in  the  pillory  for 
one  bour,  and  be  thereafter  rendered  incapable  of  giving  testimony 
in  any  of  the  courts  of  the -United  States,^  untiL  such  time  as  the 
judgment  so  given  against  the  said  offender  .shall  be  reversed. 

Sec.  19.  That  in  every  Jpre^entipent  .or  indictment  to  be  prose-  * 
cu ted  against  ^ny  person  for  wilfur  .and  corrupt  perjury,  it  shall  be 
sufficient  to  setvfprth  the  substanc^  of  the  offence  charged  upon  the 
defendant,  and  by  what  Court,  or  before  whom  the  oath  or  affirmation 
was  taken,  (averring  such  Court,. or  person  or  persons;  to  have  a 
competent  s^uthority  to  administer  the  same)  togi>ther  with  the  pro- 
per averment  prayerments  to  falsify  the  matter  or  matters  wherein 
the  perjury  or  perjuries  19  or  arie  assigned  2  without  setting  forth  the 
bill,  answervinformation,  iodictment,  declaration,  or  any  part  of  any 
record  or  proceeding,  either  in  law.  or  equity,  other  than  as  afore- 
said, and  without  setting  forth  the  Gomoiission*  or  authority  of  the 
court,  or  person  or  perscms  befdi^e  wjiom  the  pegury  was  com- 
mitted. 

Sec.  20t  That  In  every  preseiitihent  or  indictment  for  suborna- 
tion of  peirjury,. or  for  corrupt 'bargaining  or  oohttactiqg  with  others 
to  commit  wilful  and  corrupt  perjury,  it  shall  fie  sufficient  to  set  forth 
the  substance,  of  the  offen)ee  charged  upon  the  defendant,  without 
setting  forth  the  bill,  answer,  in(Qrrtiatj.on,  indictment,  declaration, 
or  any  part  6f  any  record  or  proceeding,  either  in  law  or  equity, 
^d  without  setting  forth  the  commission  or  authority  of  the  Court, 
or  person  or  persons  before  whom  the  peijury  was  committed,  or 
was  agreed  ot  promised  to  be  committed. 

Sec.  21.    That,  if '  any  penon  sfiall,  directly  or  indirectly,  give 
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any  ram  or  sums  of  money,  or  any  other  bribe,  present  or  rewari ; 
or  any  promise,  contract,  obligation  or  secarity,  for  the  payment 
or  delivery  of  any  money,  preseat*  or  reward,  or  any  other  thing' 
to  obtain  or  procure  the.  opinion,  judgment  or  decree <of  any  judge 
or  judges  of  the  United  States,  in.  any  spit,  controyersy,  matter  oc 
cause  depending  before  him  or  them,  and  jshaH  be  thereof  conVict* 
ed,  such  person  or  persons  so  giving,  promising,  contracting  or  .se- 
curing to  be  given,  paid  or  delivered,  any  sum  or  sums  of  mobey^ 
present,  reward  or  other  bribe  as  aforesaid,  and  tjie  judge  or  judges 
who  shall  in  any  wise  accept  or  receive  the  same,  on  convictiOD. 
thef-eofy^hall  be  fined  and  imprisoDed  at  the  discretion  of  the  Court  ; 
and  shall  f(;^rever  be  disqualified  to  hold  any  office  of  honour,  traai 
or  profit  under  the  United  States. 

Sec.  22«  That  if  any  person  or  persons  ^hall  kndwibgly  ifmd  wil«' 
fu4ly  obstruct,  res^ist  or  oppose  any  officer  of  the  United  Sts^es,  ia 
ferying  or  attempting  ^o  serve  or  execute  any  mesne  process,  or 
warrant,  or.  any  rule  or  order  of  any  of  the  Courts  of  the  United 
States^  or  any- other  legal  or  judicial  writ  or  process  whatsoever,  or 
•  shall  assault,  beat  or  wound  aby  offijcer,  or  other  person  doly  .an* 
th'orized,  in  serving  or  executing  anj  writ,  rule,  order,  process,  or 
warrant  aforesaid,  ^very  person  so  knowingly  anc)  willingly  offending 
in  the  premises,  shall,  or  conviction  thereof,  be.  imprisoned  not  ex- 
ceeding twelve  tf^onths,  and  .fined  not  exceeding  three  hundred 
dollars.  .      ^     ■     , 

IS^c.  23*  That  if  apy  person  pr  persons,  shall  by  force  set  at  liber-* 
ty  or  rescue  any  person  who  shall  be  found  guilty  of  treason,  murr 
der,  or  any  other  capital  crime,  or  rescue  any  penson  convicted  of 
any  of  the  said  crimes,  going  toexecution,  or-during.  exepuCion ; 
every  person  so  ofiending,  and  being  thereof  convicted,  shall  suffer 
death  :  And  if  any  person  shall  by  /ojrce  set  at  liberty,  or  reaeue 
any  person  who  before  conviction  shall  stand  committed  for  any  of  the 
capital  offences  aforesaid  ;  or  if  any  person  or  persons  shall  by  force 
•ei  at  liberty,  or  rescue  any  person  committed  for,  or  convicted  of 
any  other  offence  against  the  United  States,  every.  persoi>  so  pffend- 
ing,  shall,  on  conviction,  be  .fined  not  exceeding  five  huBflced  dol- 
lars, ^nd  imprisoned  not  exceeding  one  year. 

Sec.  24.  Proiided  always^ .  That  ao  conviction  or  jndgsient  for 
any  of  the  offences  aforesaid,  shall  w^ork  corruption  of  biood,  or  any 
forfeiture  of  estate.  t 

Sec.  26^  ^hat  if  any  writ  or  process  ghcair  at  any  time  hereaf\ei 
be  sued  jbrth.or  prosecuted  by  any  person  or  persons,  in  any  of  the 
Courts  of  the  United  States,  or  in  any  of  the^Conrts  of  a^pa-rticular 
State,  or  by  any  judge  or  justice  thereinu^espectively,  whereby- the 
person  of  any  ambassador  or  other  public  minister  of  any  foreign 
prince  or  state,  authorized  ;»nd  received  as  such  by  the  Presideht  of 
the  United  States,  or  any  domestic  or  domestic  servant  of  any  such 
ambassador  or  other  public  ministeir,  maybe  arrested  or  imprisoned, 
or  his  or  their  goods  or  chattels  be  distrained,  seized  or  attached, 
such  writ  or  process  shall- be  deemed  and  adjudged  to  be  utterly 
liull  and  void  to  all  intents,  construction  and  purposes  wbalsoever. 
Sec.  2Q.  That  in  case  any  person  or  persons  shall  sue  forth  or  pro- 
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jttcnte  any  luch  writ  or  process,  such  person- or  persons,  and  all  at- 
torneys *or  selicitors  prosecuting  or  soliciting  in  such  case,  and  all 
officers  executing  any  such  yvrk  or  process^  being  thereof  convicted, 
sfaall.'be  deemed  violators  of  the  laws  of  nations,  and  disturbers  of 
the  public  repose,  and  imprisoned  not  exceeding  three  years,  and 
fined  at  the  discretion  ef  the  Court. 

■Sec.  27.  Provided^  nevertheless^  That  no  citizen  or  inhabit^int  of 
the  United  States,  who  shall  have  contracted  debts  prior  to  his  en* 
teriog  into,  the  service  of  any  ambassador  or  4»tber  public  minister, 
which  debts  shall  be  still  4}ue  and  unpaid,  shall  have,  take,  or  re- 
ceive, any  benefit  of  this  act ;,  i^or  shall  any  person  be  pfoceeded 
a^nst  by  virttfe  of  this  act,  ror  having  aitrested  or  sued  any  other 
domestic  servant  of  any  ambassador  or, other  public  minister,  Unless 
the  name  of  such  servant  be  first  registered  in  the  office  of  the 
Secretary  of  Statie,  and  by  such  Secretary  transmitted  to  the  mar- 
shal of  the  District  in  which  Congress  shall  reside,  v^ho  shall,  upon 
receipt  thereof,  affix  the  same  in  some  public  place  in  his  office^ 
whereto  all  persons  may  resort  and  <ake  copies  without  fbe  or  re- 
ward. -     ' 

Sec.  28.  That  if  any  person  shall  violate  any  safe*condnct  ot 
passport  duly  obtained  and  issued  under  the  authority  of  the  United 
States;  or  ^all  assault,  strike,  wounij,  imprison,  or  in  aQy  other 
manner  infract  the  law  of  tiations,  by  offering  violence  to  the  person 
of  an  ambassador  or  other  public  ininister,  such  person  so  offending, 
on  conviction,  ^hall  be  imprisoned  not  exceeding  three  years,  and 
fined  at  the  discretion,  of  the  Court. 

Sac.  29.  That  any  pei*son  who -shall/ be  accused  and- indicted  of 
treason,  shall  have  a  copy  of  the  indictment,  and  a  list  of  the  jury 
and  witnesses,  to  be  produced  on  ihe  trial  fer  proving  the  said  in- 
dictment, mentioning  the  naines  and  places  of  abode  of  such  wit- 
nesses and  jurors,  delivered  unto  him  at  least  three  entire  days  be- 
fore he  shall  be  tried  for  the  sama  ;  and  in  other  capital  offences, 
shall  have  such  9opy  of  the  indictment  and  list  of  the  jury  two  entire 
days  at  least  before  the  trial :  And  that  every  person  so  accused  and 
indicted,  for  any  -Of  the  cringes  aforesaid,  shall  also  be  allowed  and 
admitted  to  -make  his  full  defence  by  counsel  learned  in  the  law  ; 
and  the  Court  before  .'whom  such  person  shall  be  tried;  or  some 
judge  thereof^  shall,  and  they  are  hereby  authorized  and  required 
immediately  upon  his  request,  to  aMJxn  to  such  person  such  coun- 
sel, not  exceeding  tivo,  as  su^ch  pi#^  shall  desire,  to  whom  such 
^counsel  shpli  have  free  access  af  all  seasonable  hours  ;.  and  every 
such  j>erBon  or  persons  accused  or  indicted  of  the  'crimes  aforesaid, 
shall  be  allowed  and,  admitted  in  his  said  defence  to  make  any  proof 
that  he  or  (bey  can  produce,  by  lawful  witness  or  witnesses,  and 
shall  have  the  like  process  of  the  Court '  where  be  or  they  shall  be 
tried^  "to  compel  his  or  their  witnesses  to  appear  at  his  or  their  trial, 
as  is  usually  granted'to  compel  .witnesses  to  appear  on  the  prosecu- 
tion against  them. 

Sec.  30.  That  if  any  person  or  persons  be^  indicted  of  treason 
against  the  United  States^  and  shall  stand  mute  or  refuse  tu  plead,  or 
•ball  challenge  peremptorily  above  the  number  of  thirty-five  of  tbt 
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jury  ;  or  if  any  person  or  persons  be  indkAed  of  any  other  of  the 
offences  herein  before  set  forth,  for  which  the  punishment  is  de- 
clared to  be  denth^  if  he  or  theyshnll  also  stand  mote,  or  will  not 
answer  to  tlie  indictment,  or  challenge  peretbptorily  nboTe  the  num* 
ber  of  twenty  persons  of  the  jnry ;  the  Court  innny  of  the  casies 
aforesaid,  shall,  notwithstanding,  proceed  to  the  triid:of  the  person 
or  persons  so  Poinding  mote  or 'challenging,  as  if  he  or  they  bad 
pleaded  not  gnilty,  and  render  judgment  tiiereon  accordingly. 
.  Sec.  31.  That  tlte  benefit  of  clergy  sball^oot  be  used  or  alloifed, 
upon  conviction  of  any  crime,  for  which,  by  any  statute  of  theUni- 
ted  States  the  ponishment  is,  or  shall  be,  declared  to  be  death. 

Sec.  ^2.  That .  no  person  or  persons  shall  be  prosecuted,  tried, 
4>r  punished  for  treason,  or  -  other  v capital  offence  aforesaid,  wilful 
murder  or  forgery 'excepted,  unless  the  indictment  lor  the  ^ame- shall 
be  founti  by  a  grand  jury  within*  three  years  neit  after  the  treason 
or  capital  offence  aforesaid  shall  be  done  or  committed  ;  nor  shall 
any  person  be  prosecuted,' trie<l,  or  punished  for  arty  o^ence.  not  ca- 
pital, nop  for  any  tine  or  forfeft'ure  under  any  penal  Statute,  nnlesi^ 
the  indictment  or  info nmit ion  for  the  same  shall  be  found  or  institu- 
ted within  two  years  from  the  time  of  committing  the^pffence,  or  in- 
eurrin^  the  fine  or  forfeiture  aforesaid:  Proiiicf^e^,  Tbat  nothjnjip 
herein  containe4  shall  e^Kteiid  lo  any  periton  or  persons  fleeing  from 
jastice.  .  .  -        -         • 

Sec.  S3.  That  the  mannef  of  inflicting  the  punishment  of  deaths 
shall  hi*  by  hangiog  the  person  con^'ictedbythe  nec^k  until  dead,     . 

Approvid,  April  ZOlh,  1790.' 


CHAPTER  76. 

An  Act  to  protect  the  Coinmcrce  of  the  United  StateSff  and  punish  the* 

Grime  ej  Piracy, 

Section  1.  Be  At  enacted,  &c.  That  (lie  President  bf  the  United 
States  be,  and  he  hereby  is,  authorized  and  requested  to  employ  «o 
ti^any  of  the  public  arraed  vessels, 'as,' in  his'judgment,  the  service 
may  require,  with  suitable  instructions  to  the  commanders  thereof, 
in  protecting  the  merchant  vessels  of  the  United  States,  and  their 
crews,  from  piratical  aggres^fts  and  depredations/ 

Sec.  2.  That  the  Prei^ident  of  tbe^  United  State?  be,  and  hereby 
is,  authorized  to  instruct  the  commanders  of  the  public  armed  Tea- 
sels of  the  United  States  to  subdue,  seize,  talce,  and  send  into  any 
port  of  the  United  States,  any  armed  vessel  Or  boat,  or  any  vessel 
or  boat,  the  crew  whereof  shall  be  armed,  and  whicHahall'have  at- 
tempted or  committed  any  piratical  aggression,  search,  restraint^ 
depredation,  or  seizure,  upon  any  vessel  of  the  United  States,  or  of 
the  citizens  thereof,  Or  upon  any  other  vessel*;  and  alsO'to  retake 
uny  vessel  of  the  United  States,  or  its  ci|iz(^n8,  whieh  may  have  been 
unlawfully  captured  upon  the  high  seas. 
'    Sec.  3.  That  the  commander  abd  crew  of  any  merchant  vessel  of 
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the  Ubitec]  StAtes,  pinned  wholly,  or  ia  part,  by  a  citizen  thereof, 
may  oppose  and  defend  against  any  aggression,  search,  restraint,  de- 
predation, or  seizure;  which  shall  be  attempted  upon  such  vessel, 
wr  apon  Riiy  otl)er  vessel  owned  as  aforerdid,  by  the  commander  or 
erew  of  any  armed  vessel  whatsoever,  nqt  being  a  public  amfked  veft- 
Mel  of  sonenation  in  amity  with  the  United  St&tes  ;  and  may  snbdae 
and  capture  t be- s^me';  and  may  also  retake  any  vessel,  owned  as 
aforesaid,  which  may  have  been,  captured  hy  the  commander  or 
erew  of  any  «uch  armed  vessel,  and  send  the  same  into  any  port  of 
the  United  States.  /         ' 

See  4.  That  whenever  any  vessel  or  boat^'  from  which  any  pira- 
tical ags;re88ion,  search,  restraint,  depredation,  pr  seizure,  shall  have 
been  first  attempted  or  madef,  shall  be  captured  ana  brought  into  anj 
poH  of  the  'United' StaiaB,'th«  same ^hall  and,  may  be  adjudged  and 
condemned  to  their  nse,  avd  that  of  the  captors,  af^er  due  process 
and  trial,  in  any  Court  having  Admiralty  jurisdiction,  ^4  which 
shall  be  -holden  (or  the  District  into'which  such  captured  Vessel  shallf 
be  brought  ;>and  the  same  Court  shall  thereupon  order  a  sale  and 
dt^tHbution  thereof  accordingly,  and  at  their  discretion. 

Sec.  6.  That  if  any  person  or  persons  whatsoever,  shall,  ofr  the 
high  sevis,  commit  the  prime  Pf  piracy,  as  defined  by  the  law  of  na- 
tions, andstich  offender  or-o.ffenders  ^ball  afterwards  be  brou^  into, 
or  found  in,  the  United  States,  every  such  offender  or  offenders 
shall,  upon  cohviction  thereol^  before  the  Circuit  Court  of  the  Uni- 
ted States  for  the  i)istrict  hito  which. he  or  they  may  be  brpught,  or 
in  wj>ich  he  or  they  shall  be  found,  be  poniBhcd  with  death. 

Sec.  6^  That  this  act  shall  be  in  force  until  the  end  of  the  nextses* 
f ion  of  Congress.  ,     « 

Ajpprwid'y  March  ^y  l^\9. 


CHAPTER  113. 

An  act  to  continue  in  forte    '*  An  act  to  protect  th^  eommerce  of  the 
.  United  States  and  punish  the  crime  ofPtracy.^"  and  also  to  make  fur- 
ther provision  for  punishing  the. crime  of  Piracy. 

'■■'      "  '  ' 

Sec.  1.  Beit  enacted^  fyc'.  Tbat.th^  first,  second,  third,  and  fourth 
sections  of  an  act  eiiiitled  >^  An  Aci  to  protect  the  commerce  of  the 
United  States  and  ^punish  the  crime  of  piracy,"  passed  on  the  third 
^ay  of  March,  one  thousand  eight  bandred  and  nineteen,  be,  and  the 
same  are  hereby  continued  in  force,  from  the 'passing  of  this  act  lor 
the  term  of  two  years,  and  from  thence  to  the  end  of  the  next  ses- 
sion of  Congress,' and  no^ longer. 

Sec.  2.  That  the  fifth  section  of  the  said  act  be,  and  the  same  it 
hereby  continued  in  force  as  to  all  crimes  made  punishable  by  the 
same,  and  heretofore  committed^  in  all  respects,  «s  fully  as  if  the  du»' 
ration  of  the  said  section  bad  been,  without  hmitation. 

Sec.  S;  That  if  any  person   shall  upon  the  high  seas,  or  in  any 


440  APPENDtX. 

• 

open  roadstead,  or  in  any  haven,  basin,  or  bay,  6r  in  any  rir^r  where 
the  sea  ebbs  and  flows,  commit  the  crime  of  robbery,  in  or  upoto  any 
ship  or  vessel,  or  upon  any  of  the  ship's  company  of  any  ship  or  ^ 
vessel,  or  the  biding  thereof,  such  person  shall  be  adjndged  to  be  a 
pirate  ;  and  being  thereof  convicted  before  the  CircaitCoort  of  the 
United  States  for  the  District  into  which  he  shall  be  brought,  or  ia 
which  he  shall  be  found,  shall  suffer  death.  And  if  any  person  en* 
gaged  in  any  piratical  cruise  or  enterprise,  or  being  of  Ihe  crew  or 
ship's  company  of  any  piratical  ship  or  vessel,  shall  land^from  anch' 
ship  or  vessel,  and  on  shore,  shall  commit  robbery,  such  person  shali 
be  adjudged  a  pirate  a  and  on  conviction  thereof,  before  the  Circuit 
Coart  of  the  United  States  for  the*  District  into  which,  he  shall  be 
brought,  or  in  which  he  shall  be  found, .shall  suffer  death  :  Provided j 
That  nothing  in  this  section  contained  shall  be  con^tru^d  to  deprive 
any  particular  State  of  its  jurisdiction  over  such  offences^  when  com* 
mitted  within  the  body  of  a  county,  or  authorize  the  Courta  of  the 
United  States  to  try  any  such  offenders,  afber  conviction  or  acquit* 
tance,  for  the  same  offence,  in  a  State' Court. 

Sec.  4.  That  if  any  citizen  of  the  United  States,  being  of  the  crew 
•r  ship's -company  of  any  foreign  ship  or  vessel  engaged  in  the  slave 
trade,  (^any  person  whatever,  bein^bf  the  crew  or  ship's  company 
of  any  ship  or  vessel,  owned  in  the  whole  or  part,  or  navigated*  Ibf, 
or  in  behalf  of  any  citizen  or  <iitizen8  of  the  United' States,  shall 
land  from  any  such  ship  or  vessel^  and  on  dny  foreign  shore  seize 
any  negro  or  mulatto  not  held  to  service  or  labour  by  (he  laws  Of 
either  of  the  states' or  territories  of  the  United  States^  with  intent  to 
make  such  negro,  or  mulatto  a  slave,  or  shall  decoy |  or  forcibly 
bring  or  carry,  or  shall  receive,  such  negro  or  mulatto  on  board  any 
such  ship  or  yessel,  with  intent  as  aforesaid,  such  citizen  or  person 
shall  be  adjudged  a  pirale  ;  and  on  conviction  thereof  before  the 
Circuit  Court  of  the  United  Spates  for  the  District  wherein  he  may 
be  brought  of  found,  shall  suffer  death. 

Sec.  6.  Thatif  any  citizen  of  the  United  States,  being  of  the  crew 
or  ship's  company  of  any  foreign  ship  or  vessel  engaged  in  the  slave 
trade,  or  any  person  whatever,  being  of  th6  crew  or  ship's  compa* 
ny  of  any  ship  or  vessel,  o'wned  wholly  or  in  part,  or  navigated  ror, 
s>Y  in  behalf  of  any  citizen  orcitisfens  of  the  United  Stales,  shall  for* 
cibly  confine  or  detain,  or  aid  and  abet  in  forcibly  confining  orde* 
taining  on  board  such  ship  or  vessel  any  negro  or  mulatto  not  held4o 
service  by  the  laws  of  either  of  the  states  6r  territories  of  the  United 
States,  with  intent  to  make  such  negro  or  mulatto  a  «lave  ;  or  shall, 
on  board  any  such  ship  or  vessel,  offeT  orattetnpt  to  sell  As  a  slave 
any  negro  or  mulatto  not  held  to  service  as  aforesaid ;  or  shall  on  the 
high  seas,  or  any  where  on  tide  water,  tmnsfei*  or  detiver  over  to  any 
other  ship  or  vessel  any  negro  or  mulatto  not  held  toaervice  as  aibre- 
said,  with  intent  to  make  such  negro  or  mulatto  a^lave  ;  or-shall  land, 
or  deliver  on  shore,  from  on  board  any  such  ship  or  vessel,  any  suck 
negro  or  mulatto,  with  intent  to  make  jsale  of,  or  having  previously 
sold  such  negro  or  mulatto  as  a  slave,  such  citizen  or  person  shall  be 
adjudged  a  pirate  ;  and  on  conviction  thereof  before  the  Circuit 


APPENDIX. 


441 


Court  of  the  Uckited  States  &r  the  District  whereiD  he  shall  bo 
brooght  or.fouDcl,  sh^ll  suffer  death. 
^proved,  Ma^  16lA»  1820. 


JUDICIARY  ACTS. 


Vide  Admiralty  \^' p,  3—^4.     Chancery  VU.  p,   76.     Conslitutional 
tjaw  V.  p.  \0t — 119^.     Co^rti  of  the  United  IStates,  p.  127—138. 
Evidence  V.p.  166      Pleading  L  p.   283—284.     Practice  288— 
*306.     Statulee  of  the  United  States  Vi  p.  401 

CHAPTER20. 

<■ .  •       . 

An  Act  to  establish  the  Judicial  Courts  of  the  United  States. 

" »  .     ■   "^  ■        ■  - 

Sec.  1.  Be  it  enactedy'^c.  That  the  Supreme  Court  of  the  Uoited 
States  shall  coosidt  of  a  chief justic^and  five  associate  justices',  any  four 
of  whom  shall  be  a  quorum,  aud  shall  hold  aunually  at  tbe  seat  of  go- 
Yernmeut  two  sessions^  the  one  commencing  the  first  Monday  of 
February,  and  the  other  the  first  Monday  of  August  That  the  as- 
sociate justices  shall  have  precedence  according  to  the  date  of  their 
cbmplissioi^a,  or  wheu  the  commissions  of  two  or  more  of  them 
.  bear  date  od  the  same  day,  according  to  their  respective  ages. 

Sec.  2.  That  the  United  States  shall  be,  and  they  hereby  are  di» 
yided  into  thirteen  districts,  to  be  limited  and  called  as  follows,  to 
wit :  ooe  toconsist  of  that  part,  of  the  state  of  Massachusetts  which 
lies  easterly  of  the  stale  of  New-Hcimpshire,  and  to  be  called  Maine 
District ;  one  to  consist  of  ihe  Stale  of  New-Hampshire,  and  to  be 
called  New-Hampshire  District ;  one  to  consist  of  the  remaininjg  part 
of  the  State  of  Massachusetts,  and  to  be  called  -'Massachusetts  Dis^ 
trice  ;  one  ^  to  consist  of  the  State  of  Coonecticut,  and  to  be  called 
Connecticut  District ;  one  to  consist  of  the  Stat'O  of  New- York,  and 
to  be  called  New-York  District  ;  one  to  consist  of  the  State  of 
New-Jersey,  and  to  be  called  New-Jersey  District ;  one  to  consist 
of  tl^e  State  of  Pennsylvapia,  and  to  be  palled  PeoDsylvanta  District ; 
one  to  consist  of  tbe  State  of  D.elaware,  and  to  be  called  Delaware 
District ;  one  to  consist  of  the  State  of  Maryland,  and  to  be  called 
Maryland  District  4  one  to  consist  of  the  State  of '  Virginia,  except* 
that  part  called  the  District  of  Kentucky,  and  to  be  called  Virginia 
District ;  one  to  consist  of  the  remaining  part  of  the  State  of  Vir- 
ginia, and  to  be  called  Kentucky  District ;  one'to  consist  of  the  SKate 
of  South-Carolina,  and  to  be  called  the  South-Carolina  District ;  and 
one  to  consist  of  the  Sta^e  of  Georgia,  and  to  be  called  the  Georgia 
District.' 

•  5^ 
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Sec.  3.  That  there  be  a  Coart  called  a  Dittrict  Go«rt>  is  each  of 
the  aforemenlioDed  Districts^  to  consist  of  one  judge,  ivbo  ahali  re** 
feide  ID  the  Disirtct  for  which  he  is  appoiDted,  and  shall  be  called  a 
District  Judge,  aod  shall  hold  anDoally  four  sessions^  the  first  of 
which  to  conunence  as  follows,  to  wit :  in  the   Districts  of  New* 
York  and  of  N«w-Jersey  on  the  first,  in  the  District  of  Pennsjl* 
vania  on  the  second,  in  the  Dist^ct  of  Connecticut  on  the  third» 
and.  in  the  District  of  Delaware  on  the  fourth,  Tuesdays  of  NoTem- 
her  next ;  in  the  Districts  of  liiassachusetts,  of  Maine*  and  of  Mary  • 
land,  on  the  first,  in  the  District  of  Creorgia  on.the  second,  and  ia> 
the  Districtsof  New- Hampshire,  of  Virginia,  and  of  Kentucky,  oa 
the  third  Tuesdays  of  December  next ;  and  the  other  three  sessione 
progressively  in  the  respective  Districts  on  the  like  Tuiesdays  of 
every  third  calendar  month  afterwards  ;  and  ift  the  District  of  Sonthr 
Carolina,  on  the  third  Monday  in  March  and  September,  the  first 
Blonday  in  July,  ai^d  the  second  Monday  of  December  of  each  and 
every  year,  commencing  in  December  next ;  and  that  the  District 
Judge  shall  have  power  to   hold  special  Courts  at .  his  discretion. 
That. the  stated  District  Court  shall  be  held  at  the  places  following, 
to  wit :  in  the  District  of  Maine,  at  Portland  and  Pownalborougfa| 
alternately^  beginning  at  the  first ;  in  the  District  >of  New-Han^- 
shire,  at  Exeter,  and  Portsmouth  alternately^. beginning  at  the  first ; 
in  the  District  of  Massachusetts,  at  .Boston  and  Salem  alternately^ 
beginning  at  the  first ;  in  the  District  of  Connecticut,  alternately  at 
Hartford  and  New-Haven,' beginning  at  the  first;  in  the  District  of 
New-York,  at  New- York  ;  in  the  District  of  New- Jersey,  alternately 
at  New-Brunswick  and,  Burlington,,  beginning  at  the  first ;  in  the 
District  of  Pennsylvania,  at  Philadelphia  and  Yorktown  alternately, 
beginning  at  the  first ;  in  the  District   of  Delaware,^  alternately-  at 
Newcastle  and  Dover,  beginning  at  tbe  first  ^  in  the  Di8tri<^t  of  Ma- 
ryland, alternately  at  Baltimore  and  £aston«  beginning  at  the  first; 
in  the  District  of  Vii^ioia,^  alte^'nately  at  Hichmond  and  Williams- 
burgh,  beginning  at  the  first  ;  in  the  District  of  Keutucky,  at  Har.- 
rodsburgh  ;  in  the  District  of  South-Carolina,  at  Charleston  ; 'and 
in  the  District  of  Georgia,  alternately  at  Savannah  and  Augusta,-  be- 
ginning at  tbe  first  ;  and  that  the  .special  Courts  shall  ,be  held  at  the 
same  place  in  each  District  as  tbe  stated  Courts,. or  in  Districts  that 
have  two,  at  either  of  them,   in  the  discretion  of  the  judge,   or  in 
such  other  place  in  the  District  as  the  nature  of  the  business  and 
his  discretion  shall  direct.     And  that  in  .the  Districts  that  have  bat 
one  place  for  *  holding  the  District  Court,  t^e  records  thereof, shall 
be  kept  at  that  place  ;  and  in  Districts  that  have  tWo,  at  that  place 
.in  each  District  which  the  jud^  shall  appoint. 
**     Sec.  4.  That  the*  before  mentioned   Districts^  except  those  of 
Maine  and  Kentucky,  shall.be  divided  into  three  circuits,\and  be 
called  tbe  eastern,  the  middle,  and  the  southern  cti*cuit.'    That  the 
eastern  circuit  shall  consist  of  the  district  of  New-Hampshire»  Mas- 
sachusetts, Connecticut  and  New-Y*or({ ;   that  the .  middle   circqit 
shall  consist  of  tbe  Districts  of  New-Jersey,  Pennsylvania,  Delaware, 
Maryland  and  Virginia  ;  and  that  the  southern  circuit  shall  consist 
of  tbe  Districts  of  South-Caroling  and  Georgia  ;  and  that  there  shall 
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k^  held  muiiidly»  in  mch  District  of  said  drbnita,  two  Courts  which 
•hall  he  calkd  Circait  Coarta,  ^d  shall  <:on8Ut  of  any  two  justices  of 
the  Supreme  Coart,  and  the  District  Judge  of  such  Districts,  apj 
Iwo'of  >whojBi  shall  constitdte  a  qaoram  :  Prcvided^  That  no  District 
Judge  shall  give  a  yote  in  any  case  of  appeal  or  error  frooo  his  own 
decision  ;  but  may  assign  the  reasdns  ef  such  his  decisioa. 

Sec.  6.  That  the  fint  session  of  the  said  Circuit  Court  in  the 
several  Districts  shall  cemmence  at  the  tunes  foUowiui;,  to  wit :  in 
New^Jersey  ob  the«econd,in  New-York  on  the  fourth,  in  Pennsyl- 
Tania  on  the  eleventh*  in  Conn^ticutu>n  the  twenty-second,  and  in 

.  Delaware  on  the  twenty^e venth  days  of  April  next ;  in  Massachn* 
aetls  on  the. third,  in  Maryland  on  the  seventh;  in  South^Carolina  on 
the  twelfth,^  in  New-Hamp^i^  on  ihe  twelitieth,  jn  Virginia  or  the 
twenty-second,  and  iii  Georgia  on  the  twenty^eighth  days  of  May 
next,  and  t)ie  suhs^quent  sessiona  in  the  respective  Districts  on  the 
like  days'of  every  sixth  calendar  mouth  afterwards,  except  in  South- 
Carolina;  where  the  session  of  the  said  Court  shall  commence  on  the 
first,  and  in  Georgia  where  it  shall  commence  en  the  seventeenth 
day  of  0ctober4  and  except  when  any  of  those  days  ahall  happen  on 
a  Sunday,  and  then  the  session  shall  commence  on  the  next  day  (bl- 
lowing.  And  the  sessions  of  the  said  Circuit  Court  shaU  be  held  in 
the  District  of  New-Hampshire,'  at  Portsmouth  and  Exeter  alter- 
nately, beginning  at  the  first  ;  io  the  District  of  Maaaachusetts,  at 
Boston  ;  in  the  District  of  Connecticut,  alternately  at  Hartford  and 
New*Haven»  beginning  at  the  last ;  in  the  -District  of  New- York,  al- 
ternately at  New-York  and- Albany,  beginning  at  the  first  ;  in  the 
District  of  New-Jetsey,  at  Trenton;  in  the  .Diotrict  .of  Pennsyl- 
vania, alternately,  at  Philadelphia  and  Yorhtowo,  beginning  at  the 
first ;  in  the  District  of  Delaware,  alternately  at  Newcastle  and  Do- 
ver, beginning .  at  the  first ;  in  the  District  of  Maryland,  alternately 
at  Annapolis  and  Easton,  beginning  at  the  first ;  in  the  District  of 
Virginia,  alternately  at  Charlottesvflle  and  VVitliamsborgh,  beginning 
at  the  first ;  in  the  District  of  South-Carolina,  alternately  at  Colum- 
bia and  Charleston,  beginning  at  the  first ;  and  in  the  District  of 
Georgia)  alternately  at  Savannah  and  Augasta^  beginning  at  the  first. 
And  thie  Circuit  Coarta  shall  have  po,wer  to  hold  special  sessions  for 
the  trial  of  criminal  canses  at  any  other  time  at  their  discretion,  or  nt 
the  discretion  of  the  Supreme  Court. 

t  Sec.  6.  That  the  Supreme  Court  may,  by  any  one  or  more  of  its 
justices  being* present,  be  adjourned  from  day  to  day  until  a  quorum 

^  be  convened  ;  and  that  a  Circuit  Court  may  also  he  adjourned  from 
d^  to  day  by  any  one  ef  its  judges,  or  if  none  are  present,  by  the 
marshal  of  the  District,  until  .a  quorum  be  convened  ;  and  that  a 
District  Court^  in  case  of  the  inability  of  the  judge  to  attend  at'  the 
conMQfsncement,of  a  session,  may,  by.  virtue  of  a  written  order  from 
the  said  judge, 'directed  to  the  marshal  of  the  District,  be  adjourned 
by  the  said  marshal  to  such  day,  antecedent  to  the  next  stated  session 
of  the  said  Court,  as  in  the  said  order  shall  be  appointed";  and  in 
case  of  th<^  death  of  the  said  judge,  and  his  vacancy  not  bein^  sup- 
plied, all  process,  pleadings,  and  proceedings  of  what  nature  soc^rcr, 
pending  before  the  ^aid  Court,  shall  be  continued  of  course  \intil  the 
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next  stilted  seanon  after  the  appoiDtmeot  end  acceptance  of  the 
office  by  his  successor. 

»  Sec  7.  That  the  Supreme  Court,  and  the  District  Courts,  shall 
baVe  power  to  appoint  c|erks  for  their  respective  Courts,  and  thajt 
the  clerk  for  each  District  Court  shall  be  clerk  also  of  the  Circuit 
Court  in  such  District,  and  each  of  the  said  clerks  shall,  befi»re  he 
enters  upon  the  execution  of  his  office,  take  the  following  oath  or 
affirmation,  to  wit :  '*  I,  A.  B.,  being  appointed  clerk  of 
do  solemnly  swear  or  affirm,  that  i  will  truly  and  faithfully  enter  and 
record  ail  the  orders,  decrees,  judgments,  and  proceedings  of  the 
said '  Coort,  and  that  1  will  fiiithfully  and  impartially  dtscbarge  and 
perform  all  the  duties  of  my  said  office,  according  to  the  best  of  my 
abilities  and  understanding.  So  help  me  God.''  Which  words,  so 
help  me  God,  shall  be  omitted  in  all  cases  where  an  affirmation  is 
admitted,  instead  of  an  oath.  -  And  the  said  oleriis  shall  also  seyerally 
give  bond,  with  sufficient  sureties,  (to  be  approved  of  by  the  Supreme 
and  District  Courts  respectively,)  to  the  United  States,  in  the  sum  of 
two  thousand  dollars,  faithfully  to  discharge  the  duties  of  bis  office, 
and  seasonably  to  record  the  decrees,  jud^ents,  and  det)erminatioiiB 
of  the  Court  of  which  he  is  clerl^. 

Sec.  8.  That  the- justices  of  the  Supreme  Court,  and  the  Distf'ict 
judges,  biefoffe  they  proceed  to  execute  the  duties  of  their  respec- 
tive officers,  simll  take  the  following  oath  or  affirmation,  to  wit ;  *^  I, 
A.  B,y  do  solemnly  swear,  or  affirm,  that  I.  will  administer  justice  with- 
out respect  to  persons,  and  do  equal  right  to  the  poor  aftd  the  ricb« 
and  that  I  will  faithfully  and  impartially  discharge  knd  perform  all 
the  duties  incumbent  on  me  as  ,  according  to  the  best  of 

my  abilities  and  understanding,  agreeably  to  the  constitution  and 
laws  of  the  United  States.     So  help  me  God<"' 

Sec.  9.  That  the  District  Courts  shall  have,  exclusively  of  the 
Courts  of  the  several  States,  cognizance  of  all  crimes  and  offences 
that  shall  be  cognizable  uc^eir  the'  authority  of'  the  United  Slates, 
committed  within  their  respective  Districts,  or  upon  the  hjgh  seas  ; 
where  no  other  punishment  than  w tapping  not  ei^ceeding  thirty 
stripes,  a  tine  not  exceeding  one  hundred  diillars,  or  a  term  of  im- 
prisonment not  exceeding  six  months,  is  tp  be  inflicted  ;  and  shall 
also  have  exclusive  o'ri^al/cognizance*  of  all  civil  causes  of  Admi- 
ralty and  mnritime  jurisdiction,  including  all  seiztires  under  laws  of 
impost,  navigation,  or  trade  of  the  United 'States,  where  the  seizures 
are  made,  on. waters  which  are  navigable  from  the  sc^  by  vessels  of 
ten  or  more  tons  burthen,  within  their  respective  Districts,  as' well 
as  upon  the  hij>h  seas  ;  saving  to  suitors,  in- all  caser,  the  right  of  a 
common  law  remedy,  where  the  common  law  is  competent  to  give 
it :  And  shall  also  have  exctusive  original  cognizance  of  nil  seizures 
on  land,  or  other  waters  than  as  aforesaid  made,  and  of  all  suits  for 
penalties  and  forfeitures  incurred,  under  the  laWs  of  the  United 
States.  And  shall  also  have  cognizance,  concurrent  with  the  Courts 
of  the  Several  States,  or  the  Circuit  Courts,  as  the  case  njay  be,  of 
all  causes  where  an  alien  sues  for  a  tort  only  in  violation  of  the  law 
of -nations,  or  a  treaty  of  the  United  Sts^tes.  And  shall  also  have 
cognizance,  concurrent  as- last  mentioned,  of  all  smts  at  common 
law  where  the  United  States  sue,  and  the  matter  in  dispute  amounts. 
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exoluiiYe  of  costs,  to  tbe  mm  or  vdae  of  one  handred  dollan.  And 
•h&ll  also  have  jorisdictioQ  ezciosirely  of  tbe  Courts  of  the  several 
Sfotea,  of  atl  auks  against  consols  or  yice-consals,  except  for  offen- 
ees  above  the  descriplioD  aforesaid.  And  the  trial  of  issues  in  fact, 
in  tbe  District  Courts,  io  all  causes  except  civil  causes  of  Adoairalty  ' 
and  maritime  jurisdiction,  shall  foe  by  jury. 

.  Sec.  10.  That  the  District  Court  in  Kentucky  District  shall,  be- 
sides the  jurisdiction' aforesaid,  have  jurisdiction  of  all  other  causes, 
except  of  appeals  and  writs  of  error,  herein  after  made  cognizable 
in  a  Circuit  Cotirt)  and  shall  proceed  therein  in  the  same  manner  as 
a  'Circuit  Court,  and  writs  of  error  and  app^Mls  shall  lie  from  deci- 
sions therein  to  the  Supreme  Court  in  the  same  causes,  as  from  a 
Circuit  Court  to  the-  Supreme  Court,  and  under  the  same  regula* 
tions^  And  tbe  District  Court  in  Maine  Pistrict,  shall,  besides  the 
jurisdiction  herein  before  granted,  have  jurisdiction  of  all  causes, 
except  of  appeala  and  writs  of  error  herein  after  made  cognizable 
in  a  Circuit  -Court,  and  shall  proceed  therein  sin  the  same  manner 
as  a  Circoit  Court-:  And  writs  of  error,  shall  lie  from  decisions 
therein  to  tbe  Circuit  Court  in  tbe  District  of  Massachusetts  in  tbe 
jame  manner  as  from  other  District  Courts  to.  their  respective  Cir* 
cttit  Courts. 

Sec.  If.  That  the  Circuit  Courts  shall  have  original  cognizance, 
concurrent  with  tbe  Courts  of  tbe  several'  States,  of  all  suits  of  a 
ciril  nature  at  common  law  or  in  equity,  where  the  matter  in  dis- 
pute elceeds,  exclusive  of  costs,  the  sum  or  value  of  five  hundred 
dollars,  and  the  United  States  a^e-  plaintiffs,  or  petitioners  ;  or  an 
alien  is  a  party,  or  tbe  suit  is  between  a  citizen  of  the  State  where 
the  suit  is  brought,  and  a  citizen  of  another  State.  And  shall  have 
exclusive  cognizance  of  all  crimes  and  offences  cognizable  under 
the  aotborityof  the  United  States,  except  where  this  act  otherwise 
provides,  or  the  laws  of  the  United  States  shall  otherwise  direct, 
and  concnrrent  jurisdiction  witb  the  District  Courts  of  the  crimes 
and*  offences  cognizable  therein.  .  But  no  person  shall  be  arrested  in 
one  district  for  trial  in  another,  in  any  civil- action  before  a  Cir- 
coit or  District  Court ;  And  no  civil  suit  shall  be  brought  before 
-either  of  the  said  Coorts  against  an  inhabitant  of  the  United  States, 
by  any  original  process,  in  any  other  district  than  tlitat  whereof  he  is 
an  inhabitant,  or  in  which  he  shall  be  found  at  tbe  time  of  serying 
the  writ ;  nor  shall  any  District  or  Circuit  Court. have  cognizance  of 
any  suit  to  recover  the  contents  of  any  promissory  note  or  other 
chose'' in  action  in  /bvonr  of  an  assignee,  unless  a  suit  might  have 
been  prosecnted  in  such  Court  to  recover  the  said  contents,  if  no  as- 
signment  had .  been  made,  except  in  cases  of  foreign  bills  of  ex- 
change. And  the  Circuit  Courts  shall  also  have  appellate  jurisdic- 
tion from  the  District  Courts,  under  tbe  regulations  and  restrictions 
bereinafter  provided. 

Sec.  1€.  That  if  a  suit  be  commenced  in  any  Slate  Court  against 
an  alien,  or  by  a  citizen  df  the  State  in  which  the  suit  is  brought  against 
a  citizen  of  another  State,  apd  the  matter  in  dispute  exceeds  the  afore- 
said sumor  vnlne  offivehundred  dollars,.exclusive  of  costs,  to  be  made 
to  appe^  to  tbe  satisfaction  of  the  Court ;  and  the  defendant  shall. 
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at  the  time  of  entering  bis  appearance  in  imeb  'Stele  6emtv  ile  a 
petition  for  the  removal  of  the  caoae  for  trial  into  the  pest  Civcoit 
Court,  to  be  held  in  the  District  where  the  suit  is  pending,  or  if  in 
the  District  of  Maine,  to  the  District  Court  next  to  be  boMen  there- 
in, or  if  io  Kentucky  District,  to  tbe  District  Court  next  to  be  faol- 
den  therein,  and  offer  good  and  sufficient  snrety  for  Ins  entering  in 
such  Court,  on  the  first  day  of  its  session,  copies  of  said  process 
against  him,  and  also  for  his  there  appearing  and  entering  special  bail 
in  the  cause,  if  special  buil  was  originally  requisite  therein,  it  shall 
then  be  the  duty  of  theJState  Court  to  accept  the  surety,  and  proceed 
no  further  io  the  cause,  and  any^  bail  that  may  bare  been  onginally 
taken  shall  be  discharged  ;  and  the  said  copies  being  entered  as  afore- 
said, in  such  Court  of  the'  United  States,  the  cause  shall  there,  proceed 
ia  the  same  manner  as  if  it  had  been  brought  there  by  original  process. 
And  any  attachment  of  the  goods  or  estate  of  tbe  defendant  by  the 
original -process,  shaU  hold  the  goods  or  estate  ao  attached,  to  an- 
swer the  final  judgment  in  the  same  manner  as  by  .tbe  Jaws  of  sneh 
State  they  would  have  been  holden  to  answer  final  judgment,  had  it 
been  rendered  by  the  Court  in  which  the  suit  commenced.  And  if 
in  any  action  commenced  in  a  State  Ooort,  the  title  of  land  be  con- 
cerned, and  the  parties  are  citizens  of  tbe  same  state,  and  the  matter 
in  dispute  exceeds  the.  sum  or  value  of^fiye  hnndred  dollars,  ex- 
clusive of  costs,  the  sum  or  value  being  made  to  appear  to  tbe  satis- 
faction of  the  Court,  either  party,  before  the  trial,  shall  state  to  the 
Court,  and  -make  affidavit  if  they  require  it,  that  he  claims^  and  shall 
rely  upon,  a  right  or  titld.  to  the  land,  under  a  grant  from  a  State, 
other  than  that  in  which  the  suit  is  pending,  and  produce  the  origi- 
nal grant  or  an  exemplification  of  it,  except  where  the  loss  of  public 
records  shall  pot  it  out  of  his  power,  and  shall  move  that  the  'ad- 
Terse  party  .inform  the  Court,  whether  he  Claims  a  right  or  title  to 
the  land  under  a  grant  firom.tbe  State  in  which  tbe  suit  is  pending; 
the  said  adverse  party  shall  give  such  information,  or  otherwise  not  to 
be  allowed  to  plead  such  grant,  or  give  it  in  evidence  upon  the  trioJ, 
and  if  he  informs  that  he  does  qlaipi  under  such  grant,  the  party 
tilaimiog  under  the  grant  first  mentioned,  may  then,  on  motion,  re- 
move' the  cause  for  trial  'to  the  oext  ^Circuit  Court  to  be  holden  en 
such  district,  or  if  in  the  District  of  jVIaine,  to  the  Conrt  next  to  be 
holden  therein ;  or  if  m  Kentucky  District,  to  the  District  Coort 
next  to  be  hoKlen  therein ;  but  if  he  is  the  defendant,  shall  do  it  un- 
der the  same  reg-ulations  us  in  the  before -mentioned  case  of  the  re- 
moval of  a  cause  into  such  Court  by  an  alieji :  And  either  party-  re- 
moving the  cause,  shall  be  allowed  to  plead  or  give  evidence  of  anj 
other  title  than  that  by  him  stated  as  aforesaid,  as  the  ground  of  bis 
claim.  And  the  trial  of  issues  in  fact  in  the  Circuits  Courts  shall, 
io  all  suits,  except  those  of  Equity,  and  of  Admiralty  and  maritime 
jurisdichon,  be  by  jury.  ^ 

Sec.  13  That  the  Sopreme  Court  shall  have  exclusive  jurisdic- 
tion of  all  controversiea  of  a  civil  nature^  where  a  State  is  a  party, 
except  between  a  State  and  its  cHizens  ;  and  except  dso  between  a 
State  and  citizens  of  other  States,  or  aliens,  in  which  latter  case  it 
thM  have  original  but  not  exclnsive  jurisdiction.    And  shall  have 
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eftchrirely  all  tUch  jttrMfction  of  0iiitB  or  proceedings  against  am- 
basaadors  or  pther  pisblic  miniBters,  or  thetr  donestics,  or  doaaestto  , 
serrants,  as  a  Court  of  law  can  have  or  exercise' conaiBteoilj  with  . 
the  Jaw  of  nations  ;  and  original,  but  not  exelusiire  jurisdiction  of  all 
SBits  brongbt  by  ambassadors  or  other  public  ministers,  or  in  which 
a  coDscil,  or  vice-consul,  shall  be  a  party.  And  the  trial  of  issues  in 
fact  in  the  Supreme  Court,  in  all  actions  at  law  against  citizens  of 
the  United  States,  shall  be  by  jury.  The  Supreme  Court  shall 
also  hare  appellate  jurisdiction  from  the  Circuit  Courts,  and  Courts 
of  the  several  States,  in  (he  cases  hereinafter  specially  provided  for"^ 
And  shall  have  power  toissue  writs  oi  prohibition  to  the  District 
Coarts,  when  proceeding  as  Courts  of  Admiralty  and  Maritime  juris- 
diction, and  writs  of  mandamWi  in  cases  warranted  by  the  principle 
and  usages  of  law,  to  any  Courts  appointed,  or  persons  holding 
office^  under  the  authority  of  the  United  States. 

Sec.  14.  That  all  the  before-mentioned  Courts  of  the  United 
States,  shall  have  power  to  issue  writs  of  scire  facias^  haheai  cotjpmi, 
and  all  other  writs'  not  specially  provided  for  by  statute,  which  may 
be  necessary  llbrthe  exercise  of  their  respective  jurisdictions,  and 
agreeable  to  the  principles  and  usages  of  liw.  And  that  either  g( 
the  justices  of  the  Supreme  Court,  as  welf  as  judges  of  the  District 
Courts,  shall  have  power  to  grant  writs  of  habeat  corpus  for  the  pur- 
pose of  an  inquiry  into  the'  cause  of  commitment.  Providedy  That 
writa  of  habtat  corpus  shall  in  do  case  extend  to  'prisoners  in  gaol, 
unless  where- they 'vre  in  custody,  under  or  by  colour  of  the  autho- 
rity of  the  United  States,  or  kre  committed  for  trial  before  some 
Court  of  the  same,  or  are  necessary  to  be  brought  into  Court  to 
testify. 

Sec.  15.  Thai  all  the  said  Courts  of  the  United  States  shall  have 
power,  in  the  trial  of  actions  at  law,  on  motion  and  due  notice  there- 
of being  given,  to  require  the  parties  to  produce  bool|S  or  writings 
in  their  possession-  or  power,  whrch  contain  evidence  pertinent  to 
the  issue,  in  cases  and  under  circumstances  where  they  might  be 
compelled  to  produce  the  same  by  the  or'dlnary  rules  of  proceeding 
in  Chancery  ^and  if  a  plaintiff  shall  fail  to  comply  with  such  order, 
to  produce  books  or  writings,  it  shall  be  lawful  for  the  Courts >e« 
apecttvely,  on  motion,  to  give  the  like  judfrneut  for  the  defendant- 
as  in  cases  of  nonsuit;  and  if  a  tiefendant  shall  fail  to  comply  with 
such  order  to  produce  books  or  writing,  it  shall  be  lawful  for  the 
Courts  respectively^  on  motion  as  aforesaid,  to  give  jii(%ment  against 
him  or  her  by  default. 

Sec.  16.  That  sutts  in  Equity  shall  not  be  sustained  in  either  of 
the  Courts  of  the  United  States-,  in  any  case  where  plain,  adequate, 
and  complete  remedy  may  be  had  at  law. 

Sec.  17.  That  all  the  said  Courts  of  the  United  States  shall  have  . 
power  to  grant  new  trials,  in  cases  where  there  has  been  a  trial  by 
jury,  for  reasons  ibr  jvhich  new  triala  have  usually  been  granted  in 
the  Courts  of  law  ;  and  shall  have  power  to  impose  and  administer 
all  necessary  oaths  or  affirmations,  and  to  punish  by  tine  or  impri- 
sonment, at  the  discretion  of  said  Courts,  all  contempts  of  authority 
in  any  cause  or  hearing  before  the  same  ;  and  to  make  and  estublish  ' 


448  APPENDIX. 

all  necessary  rules  fop  the  orderly  condactiag  busineal  in  the  said 
Courts,  provided  sach  rules  ar«  not  repugnant  to  the  iaws  of.  die 
United  States.  / 

Sec.  18.  That  when,  in  a  Circuit  Court,  judgment  upon  a  Tetdict 
in  a  civil  action  shall  be  entered,  execution  may,  on  motion  of  either 
party,  at  the  discretion  of  the  Court,  and  on  such  conditions  for  the 
security  of  the  adverse  party  as  they  may  judge  proper,  be  stayed 
forty-two  days  from  the  time  of  entering  judgment,  to  give  time  to 
file  in  the  clerk's)  office  of  said  Courts  a  petition  for  a  new  trial. 
And  if  such  petition  be  there'  filed  withhi>8aid  term  of  forty-two 
days,  with  a  certificate  thereon  from  either  of  the  judges  of  such 
Court,  that  he  allows  the  same  to  be  filed,  which  certificate  he  may 
make  or  refuse  at  his  discretion,  execution  shall  of  course  he  further 
stayed  to  the  next  session  of  said  Courts-  And  if  a  new  trial  be 
granted^  the  ib rmer  judgment  shall  be  thereby  rendered  void. 

Sec>  19.  That  it  shall  be  the  duty  of  the  Circuit  Courts,  in  causes  in 
Equity  imd  of  Admirdity  and  Maritime  jurisdiction,  to  cause  the  facts 
on  which  Uiey  found  thdir  sentence  or  decree,  fully  to  appear  upon 
the  recordf  either  fi-om  the  pleadings  and  decree  itself,  or  a  state  of 
the  case  agreed  by  the  parties,  or  their  counsel,  or  if  they  disagree* 
by  a  stating  of  the  case  by  the  Court. 

Sec.  20.  That  where,  in  a  Circuit  Court,  a  plaintiff  in  an  action, 
originally  brought  there,  or  a  petitioner-  in  equity,  other  than  the 
UnUed  States,  recovers  less  than  the  sum  or  value  of  five  hundred 
dollars,  or  a  libellant,  upon  his  own  appeal,  leas  than  the  sum  or 
value  of  three  hundred  dollars,  he  shall  not  be -allowed,  but  at  the 
discretion  of  the  Court,  may  be  adjudged  to  pay  costs.x  • 

Sec;  21.  That  from  final  decrees  in  a  District  Court,  in  causes  of 
Admiralty  and  Msirilime  jurisdiction,  where  the  matter  in  dispute 
eitceeds  the. sum  or  value  of  three  hundred  dollars,  exclusive  of 
costs,  an  appeal^  shall  be  allowed  to  the  next  Circuit  Court,  to  be 
held  in  such  District.  Provided,  nevertheless^  That  all  such  appeals 
from  final  decrees  as  aforesaid,  from  the  District  Court  of  Maine, 
shnll  be  made  to  the  Circuit  Court,  next  to  be  holden  after  each 
appeal  in  the  District  of  Massachusetts. 

Sec.  22.  Th:jt  final  decrees  and  judgments,  in  civil  actions  in  a 
District  Court,  where  the  matter  in  dispute  exceeds  the  sum  or  va« 
lue  of  fiAy  dollars,  exclusive  of  costs,  may  be  re-examined,  and  re- 
versed or  affirmed  in  a  Circuit  Court,  holden  in  the  same  District, 
upon  a  writ  of  error,  whereto  shall  be  annexed  and  returned  there" 
with  at  the  day  and  place  therein  meationed,  an  authenticated  trao* 
script  of  the  record,  and  assignment  of  errors,  abd  prayer  foir  rever- 
sal, with  a  citation  to  the  adverse  party,  signed  by  the  judge  of  such 
District  Court,  or  n  justice  of  the  Supreme  Court,  the  adverse  party 
having  at  ieast  twenty  days  notice.  And  upon  a  like  process,  may 
final  judgments  and  decrees  in  civil  actions,  and  suits  in  Equity  in  a 
Circuit  Court,  brought  there  by  original  process,  or  removed  there 
from  Courts  of  tbe  several  States,  or  removed  thereby  appeal  from 
a  District  Court  where  Ihe  matter  in  dispute  ^x«eeds  the  sum  or 
value  of  two  thousand  dollars,  exclusive  of  costs,  be  re-examined 
and  reversed,  or  affirmed  in  the  Supreme  Court,  the.-^itation  being 
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itf  such  case  signed  by  a  judge  of  such  Circait  Codrt,  or  jastice  of 
the  Supreme  Court,  aod  the  adverse  party  having  at  least  thirty 
days  nolice.  But  there  shall  be  do  reversal  in  either  Court  on  such 
writ  of  error,  for  error  id  ruling  any  plea  in  abatement,  other  than 
a  plea  to  the  jurisdiction  of  the  Court,  or  such  plea  lo  a  petition  or 
bill  in  equity,  as  is  in  the  nature  of  a  demurrer,  or  for  any  error  in 
fact.  And  writs  of  error  shall  not  be  brought  but  within  five  years 
afler  rendering  or  passing  the  judgment  or  decree  complained  of ;  or 
in  case  the  person  entitled  to  such  writ  of  error  be  an  infant,/etn«' 
eoveri^  mm  cofnpos  nMitltt,  or  imprisoned,  then  within  five  years  as 
aforesaid,  exclusive  of  the  time  of  such  disability.  And  every  jus- 
tice or  judge  signing  a  citation  on  any  writ  of  error  as  aforesaid^ 
shall  take  good  and  sufficient  security,  that  the  plaintiff  in  error  shall 
prosecute  his  writ  to  efiect,  and  answer  all  damages  and  costs  if  be 
fail  to  make  his  plea  good. 

Sec.  23.  That  a  writ  of  error  as  aforesaid  shall  be  a  sopersedeas 
and  stay  execution  in  cases  only  where  the  writ  of  error  is  served^ 
by  a  copy  thereof  being  lodged  for  the  adverse  party  in  the  clerk's 
office  where  the  record  remains,  within  ten  days,  Sundays  exclusive, 
after  rendering  the  judgment,  or  passing  the  decree  complained  of. 
Until  the  expiration  of  which  term  often  days,  executions  shall  not 
issae  in  any  case  where  a  writ  of  error  may  be  a  supersedeas  ;  and 
whereupon  such  writ  of  error  the  Supreme  or  a  Circuit  Court  shall 
affirm  a  judgment  or  decree,  they  sliall  adjudge  or  decree  to  the  re- 
spondent in  error  just  damages  for  his  delay,  and  single  or  double 
costs  at  their  discretion. 

Sec.  24.  That  when  a  judgment  or  decree  shall  be  reversed  in  a 
Oircuit  Court,  such  Court  shall  proceed  to  render  such  judgment,  or 
pass  such  decree  as  the  District  Court  should  have  rendered  or 
passed ;  and  the  Supreme  Court  shall  do  the  same  on  reversals 
therein,  except  where  the  reversal  is  in  favour  of  the  plaintiff,  or 
petitioner  in  the  original  suit,  and  the  damages  to  be  assessed,  or 
matter  to  be  decreed,  are  uncertain,  in  which  case  they  shall  re- 
mand the  cause  for  a  final  decision.  And  the  Supreme  Court  shall 
not  issue  execution  in  causes  that  are  removed  before  them  by  writs 
of  error,  but  shall  send  a  special  mandate  to  the  Circait  Court  to 
award  execution  thereupon. 

Sec.  25.  That  a  final  judgment  or  deeree  in  any  suit,  jn  the  high- 
est Court  of  law  or  equity  of  a  State  in  which  a  decision  in  the  suit 
could  be  had,  where  is  drawn  in  question  the  validity  of  a  treaty,  or 
statute  of,  or  an  authority  exercised  under  the  United  States,  and  the 
decision  is  against  their  validity  ;  or  wh^re  is  drawn  in  question  the 
validity  of  a  statute  of,  or  an  authority  exerci.4ed  under,  any  State,  on 
the  ground  of  their  being  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States,  and  the  decision  is  in  favour  of  such  their 
validity,  or  where  is  drawn  in  question  the  construction  of  any  clause 
of  the  Constitution,  or  of  a  treaty,  or  statute  of,  or  commission  hetd 
under  the  United  States,  and  the  decision  is  against  the  title,  right, 
privilege  or  exemption  specially  set  up  or  claimed  by  either  party, 
under  such  clause  of  the  said  Constitotion,  treaty,  statute,  or  com- 
mission, may  be  re-examined,  and  reversed  or  affirmed  in  the  S«- 
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oretne  Court  of  the  United  States  upon  a  writ  of  error,  the  dtBtios 
being  signed  by  the  chief  justice,  or  judge  or  chancellor  of  the  Cooit 
rendering  or  passing  the  judgment  or  decree  complained  of,  or 
by  ajostioe  of  the  S«»preme  Coort  of  the  United  States^  in  tfab  same 
manner  and  under  the  same  regulations,  and  the  writ  shall  have  the 
eame  effect  as  if  the  judgment  or  decree  complained  of  had  been  ren^ 
dered  or  passed  in  a  Circuit  Court,  and  the  proceeding  upon  the  re- 
versal shall  also  be  the  same,  eicept  (hat  the  Supreme  Cpurt,  in- 
'Stead  of  remanding  the  cause  for  a  final  decision  as  before  profided, 
mav  at  their  discretion,  if  the  cause  shall  have  been  once  remanded 
berore,  proceed  to  a  final  decision  of  the  same,  and  award  execution. 
But  no  other  error  shall  be  assigned  or  •regarded  ^as  a  ground  of  re* 
▼ersal  in  any  such  case  as  aforesaidi  than  such  as  appears  on  the  face 
tff  the  record,  and  immediately  respeets  the  befo^  mentioned  qoes* 
tions  of  validity  or  construction  of  the  said  constitution,  treaties, 
statutes,  commissions,  or  authorities  in  dispute. 

Sec.  26.  That  in  all  causes  brought  before  either  of  the  Courts 
of  the  United  States  to  recover  the  forfeiture  annexed  to  any  articles 
of  agreement,  covenant,  bond,  or  other  specialty,  where  the  for* 
feituxe,  breach,  or  non-performance  shall  appear,  by  Ihe  default  or 
confesaion  of  the  defendant^  or  «^n  demurrer,  the  Court  before 
whom  the  action  is,  shall  render  judgment  therein  for  the  plaintiff, 
to  rec6?er  so.  much  as  is  due  accor£ng  to  equity.  And  when  the 
sum  for  which  judgment  should  be  rendered  is  uncertaio^  the  same 
shall,  if  either  of  the  parties  request  it,  be  asaessed  by  a  jury. 

Sec.  27.  I'hat  a  marshal  shall  be  appointed  in  and  for  each  Die* 
trict  for  the  term  of  four  years,  but  shall  be  removable  from  office 
at  pleasure^  whose  duty  it  shall  be  to  attend  the  District  and  Circuit 
Courts  when  sitting  therein,  and  also  the  Supreme  Court  in  the 
District  in  which  that  Court  shall  sit,  and  to  exeeute  throughout  the 
District,  all  lawful  precepts  directed  to  him,  and  issued  under  the 
authority  of  the  United  States,  andhe  shall  have  power  to  command 
all  necessary  assistance  in  the  execution  of  his  duty,  and  to  appoint* 
as  there  shall  be  occasion,  one  or  more,  deputies,  who  shall  oe  re- 
moveable  from  office  by  the  judge  of  the  District  Court,  or  the  Cir- 
cuit Court  sitting  within  the  District,  at  the  pleasure  of  either ;  a^  be* 
fore  he  enters  on  the  duties  of  bis  office,  he  shall  become  bound  for  the 
faithful  perfornwnce  of  the  same,  by  himself  and  by  his  deputies  be- 
fore the  .judge  of  the  District  Coort  Ui  the  United  States,  jointly  and 
severally,  with  two  good  and  sufficient  sureties,  inhabitalits  and  free- 
holders of  such  District,  to  be  approved  by  the  District  Judge,  in 
the  sum  of  twenty  thousand  dolhirs,  and  shall  take  before  said  judge, 
as  shall  also  his  deputies,  before  they  enter  on  the  duties  of  their 
appointment,  the  following  oath  of  office :  **  I,  A.  B.«  do  aolemnlj 
swear  or  affirm,  that  I  will  foithfuUy  execute  all  lawful  precepts  di- 
rected to  the  marshal  of  the  District  of  under  the  au- 
Ihority  of  the  United  States,  and  true  returns  mnke,  and  in  aUthingi 
.Well  and  truly,  and  without  malice  or  partiality,  perform  the  duties 
of  the  office  of  marshal  (or  marshal's  deputy,  as  the  case  may  be) 
4>fthe  District  of  -  during  my  continuance  in  said  office, 
and  lake  o»ly  mj  lawfol  fe«s.    So  he^  me  God." 
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Sec*  88.  That  in  all  cames  whereia  the  marshal  ot  hk  deptity . 
shall  be  a  party,  the  writs  and  precepts  therein  shall  be  directed  to 
SQcb  disinterested  person  as  the  courts  or  any  justice  or  jodg^  there- 
of may  appoint,  and  the  persoil  so  appointed  is  hereby  anthorized 
to  execute  and  return  the  same.  And  in  case  of  t^  death  6f  any 
marshM>  his  deputy  or  deputies*  shall  continue  in  office,  unless  other- 
wise special^  removed,  and  shall  execute  the  same  in  the  name 
ef  the  deceased,  until  another  marshal  shall  be  appointed  and  sworn  ; 
And  the  defaults  or  misfeasances  in  office  of  such  d^uty  or  deputies, 
in  the  mean  time*  as  well  as  before,  shall  be  adjudged  a  breach  of 
the  condition  of  the  bond  given,  as  biefore  diiected,  by  the  marshal 
who  appointed  them  ;  and  the  executor  or  administrator  of  the  de^ 
ceased  marshal  shall  have  like  remedy  for  the  deCiaita  and  misfea- 
sances in  office  of  such  deputgr  or  deputies  during  such  interval,  an 
they  would  be  entitled  to  if  the  marshal  had  continued  in  life  and  in 
the  exercise  ef  his  said  office,  lyitil  his  smxessor  was  appointed, 
and  sworn  or  affirmed  :  And  erery  smrsharor  his  depu^,  when  re« 
movcd  from  office,  or  when  the  term  for  which  the  marshal  is  ap- 
pointed shall  expire,  shall  have  powter  netwithstaading  to  execute  all 
such  precepts  as  may  be  in  their  hands  respectively  at  l^e  time  of 
such  removal  or  expiration  of  office  ^  and  the  marshal  shall  be  held 
anawerahle  for  the  delivery  to  bis  Jivccessor  of  all  prisoners  which 
may  be  in  his  custody  at  the  time  of  his  remo«ral|  or  when  the  term 
|br  which  be  is  appointed  shall  expire,  and  for  that  pnrpose  may  re* 
taipsuch  prisoners  in  his  custody  until  his  successor  shall  be  appoint* 
•d  and  qualified  as  the  law  directs* 

Sec.  id.  That  in  cases  punishable  wi^h  death,  the  trial  shall  be 
had  in  the  county  where  the  offence  was  committed,  or  where  that 
cannot  be  dane  without  great  inconvenience,  twelve  petit  jwrors  at 
least  shall  be  sucMPooed  from  thence.  And  jurors  in  all  cases  te 
nerve  m  the  Courts  of  the  United  States,  shalt  be  designated  by  lot 
or  otherwise  in  each  State  respectively  according  to  the  mode  of 
forming  juries  therein  now  practised,  so  far  as  the  laws  of  the  same 
shall  render  suck  designation  practicable  by  the  Courts  or  Marshals  of 
the  United  States  ;  and  the  jurors  shall  have  the  same  qualifications 
as  are  requisite  for  jurors  by  the  laws  of  ti|e  State  of  which  they 
are  citizens,  to  serve  in  the  highest  Courts  of  law  of  such  State,  and 
shall  be  returned  as  there  shall  be  occasion  €0;:  them,  from  such 
parts  of  the  District,  from  tinte  to  time,  as  the  Court  shall  direct,  so 
ae  shall  be  most  favourable  to  an  impartial  trial,  and  so  as  not  to 
incur  an  unnecessary  expense,  or  unduly  to  burthen  the  citizens  of 
any  part  of  the  District  with  such  services.  And  writs  of  ventre 
/aciat,  when  dii^Bcted  by  the  «Court,  shall  issue  from  the  clerk's 
office,  and  shall  be  served  and  returned  b^  the  marsha)  in  his  proper 
person  or  by  his  deputy,  or  in  case  the  marshal  or  his  deputy  is  not 
an  indifferent  person,  or  is  interested  in  the  event  of  the  cause,  by 
such  fit  person  as  the  Court  shall  specially  appoint  for  that  purpose, 
to  whom  they  shall  administer  an  oath  or  aifiniiation  that  he  will 
truly  aod  impartially  serve  and  return  such  writ*  And  when,  from 
challenges  or  otherwise,  there  shall  not  be  a  jury  to  determine  anjr 
civil  or  criminal  cause,  the  marshal  or  his  dcfiuty  shall,  by  order  of 
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tbe  Court  wbepe  inch  defect  of  jarors  shall  happeD,  return  jury- 
men de  ialibus  circumsiantUnu  sufficient  to  complete  the  pannel ;  voA 
when  the  marshal  or  his  deputy  are  disqualified  as  aforesaid,  jurors 
■my  be  returned  by  such  disinterested  person  as  thft  Court  shall 

appoint.  ^ 

Sec.  30.  That  the  mode  of  proof  by  oral  testimony  and  ezamina* 
tion  of  witnesses  in  open  Court  shall  be  the  same  in  M  the  Courts 
of  the  United  States,  as  well  in  the  trial  of  causes  in  Equity,  and  of 
Admiralty  and  Maritime  jurisdiction*  as  of  actions  at  common  law. 
And  when  the  testimony  of  any  person  shall  be  necessary  in  any 
civil  cause  depending  in  any  District  in  uny  Court  of  the  Unit^ 
States,  who  shall  live  at  a  greater  distance  from  the  place  of  trial 
than  one  hundred  miles,  or  is  bound  on  a  royage-to  sea,  or  is  about 
to  go  out  of  the  United  States,  or  out  of  such  District,  and  to>  a 
greater  distance  from  the  place  of  trial  than  as  aforesaid,  before  the 
time  of  trial,  or  is  ancient  or  very  infirm,  the  deposition  of  such  per- 
.son  may  be  taken  de  bene  esse  before  any  justice  or  judge  of  any  of 
the  Courts  of  the  United  States,  or  before  any  chancellor,  justice,  or 
judge  of  a  Supreme  or  Superior  Court,  mayor  or  chief  magistrate  of 
a  city,  or  judge  of  a  County  Court  or  Court  of  Common  Pleas  of  any 
of  the  United  States,  not  beiilg  of  counsel  or  attorney  to  either  of 
the  parties,  or  interested  in  the  event  of  tbe  pause,  provided  that  a 
notification  from  tbe  magistrate  before  whom  the  de|K>6ition  irtp  be 
taken,  to  the  adverse  party,  to  be  present  at  the  taking  of  the  same, 
and  to  put  interrogatories,  if  he  think  fit,  be  first  made  out  and 
served  on  the  adverse  party,  or  his  attorney,  as  either  may  be  near- 
est, if  either  is  within  one  hundred  miles  of  the  place  of  such  cap* 
tion,   allowing  time  for  their  attendance   aAer  notified,    not  less 
than  at  the  rate  of  one  day,  Sundays  exclusive,  for  every  twenty 
miles  travel.     And  in  causes  of  Admiralty  and  Maritime  jurisdiction, 
or  other  cases  of  seizure  when  a  libel  shall  be  filed    in  which  an 
adverse  party  is  not  named,  and  depositions  of  persons  circom* 
staoced  as  aforesaid,  shall  be  taken  before  a  claim  be  put  in,  the 
like  notification,  as  aforesaid,  shall  be  given  to  the  person  having  the 
agency  or  possession  of  the  property  libelled  at  the  time  of  the  cap- 
ture or  seizure  of  the  same,  if  known  ta  the  libellant.     And  every 
person  deposing  as  aforesaid  shall  be  carefully  examined  and  cau- 
tioned, and  «worn  or  affirmed  to  testify  the  whole  truth,  and  shall 
subscribe  the  testimony  by  him  of  her-given,  after  the  same  shall  be 
reduced  to  writing,  which  shall  be  done  only  by  the  magistrate  taking 
the  deposition,  or  by  the  deponent  in  his  presence.'    And  the  deposi- 
tions so  taken  shall  be  retained  by  such  magistrate,  until  he  deliver  the 
same  with  his  own  hand  into  the  Court  for  which  they  are  taken,  or 
shall,  together  with  a  certificate  of  the  reasons  as  aforesaid  of  their 
being  taken,  and  of  the  notice,  if  any,  given  to  the  adverse  party  be  by 
him,  the  said  magistrate,  sealed  up  and  directed  to  such  Court,  and 
remain  under  his  seal  until  opened  in  Court.     And  any  person  may 
be  compelled  to  appear  and  depose  as  aforesaid,  in  the  same  manner 
as  to  appear  and  testify  in  Court.     And  in  the  trial  of  any  cause  of 
Admiralty  or  Maritime  jurisdiction  in  a  District  Court,  the  decree  ia 
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wbich  may  be  appealed  from,  if  either  party  shall  suggest  to,  and 
satiny  the  Coart,  that  probably  it  will  not  be  in  his  power  to  pro- 
dace  the  witnesses  there  testifying  before  the  Circuit  Court,  should 
an  appeal  be  had,  and  shall  mo?e  that  their  testimony  be  taken  down 
in  writing,  it  shall  be  so  done  by  the  clerk  of  the  Court.  And  if  an 
appeal  be  had,  such  testimony  may  be  used  on  the  (rial  of  the  same, 
it  it  shall  appear  to  the  satisfaction  of  the  Court  which  shall  try  the 
nppeal,  that  the  witnesses  are  then  dead  or  gone  out  of  the  United 
States,  or  to  a  greater  distance  than  as  aforesaid  from  the  place 
where  the  Court  is  sitting,  or  that  by  reison  of  age,  sickness,  bodily 
infirmity,  or  imprisonment,  they  are  unable  to  travel  and  appear  at 
Court,  but  not  otherwise.  And  unless  the  same  shall  be  made  to 
appear  on  the  trial  of  any  cause,  with  respect  to  witnesses  whose 
depositions  m^iy  have  been  taken  therein,  such  depositions  shall  not 
be  admitted  or  nsed  in  the  cause.  Provided,  That  nothing  herein 
shall  be  construed  to  prevent  any  Court  of  Ihe  United  States  from 
granting  a  dedimut  potestatem  to  take  depositions  according  to  com* 
mon  usage,  when  it  may  he  necessary  to  prevent  a  failure  or  delay 
of  justice,  which  power  they  shall  severally  possess  ;  nor  to  extend 
to  depositions  taken  in  perpeiuam  rei  memoriam,  which  if  they  relate 
to  matters  that  may  be  cognizable  in  any  Court  of  the  United  States, 
a  Circuit  Court,  on  application  thereto  made,  as  a  Court  of  Equity 
may,  according  to  the  usages  in  Chancery,  direct  to  be  taken. 

Sec.  31.  That  where  any  suit  shall  be  depending  in  any  Court  of 
the  United  States,  and  either  of  the  parties  shall  die  before  final 
judgment,  the  executor  or  administrator  of  such  deceased  party 
who  was  plaintiff,  petitioner,  or  defendant,  in  case  the  cause  of 
action  doth  by  law  survive,  shall  have  full  power  to  prosecute  or 
defend  any  such  suit  or  action  until  final  judgment ,  and  the  de- 
fendant or  defendants  are  hereby  obliged  to  answer  thereto  ac- 
cordingly ;  and  the  Court  before  whom  such  cause  may  be  depend- 
ing, is  hereby  empowered  and  directed  to  hear  and  determine  the 
same,  and  to  render  judgment  for  or  against  the  executor  or  admi- 
nistrator, as  the  case  may  require.  And  if  such  executor  or  ad- 
ministrator, having  been  duly  served  with  a  scire  facias  from  the 
office  of  the  clerk  of  the  Court  where  such  suit  is  depending, 
twenty  days  beforehand,  shall  neglect  or  refuse  to  become  a  party 
to  the  suit,  the  Court  may  render  judgment  against  tlie  estate  of  the 
deceased  party,  in  the  same  manner  as  if  the  executor  or  adminis- 
trator had  voluntarily  made  himself  a  party  to  the  suit :  And  the 
executor  or  administrator  who  shall  become  a  party  as  aforesaid, 
shall,  upon  motion  to  the  Court  where  the  suit  is  depending,  be 
entitled  to  a  continuance  of  the  same  until  the  next  term  of  the  said 
Conrt  And  if  there  be  two  or  more  plaintiffs  or  defendants,  and 
one  or  more  of  them  shall  die,  if  the  cause  of  action  shall  survive 
to  th9«^«urviving  plaintjff  or  plaintiffs,  or  against  the  surviving  de- 
fendant or  defendants,  the  writ  or  action  shall  not  be  thereby  abated  ; 
but  such  death  being  suggested  upon  the  record,  the  action  shall 
proceed  at  the  suit  of  the  surviving  plaintiff  or  plaintiffs  against  the 
f  nrviving  defendant  or  defendants. 
Sec.  32.  That  no  summons,  writ,  declaration,  return,  process; 
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jodgment,  or  other  proceedings  io  eivil  cautes  in  any  of  the  Conrla 
of  the  United  States,  shall  be  abated,  arrested,  quashed,  or  reversed, 
lor  anj  defect  or  want  of  form,  but  the  said  Courts  respectively 
shall  proceed  and  g;ive  judgment  according  as  the  right  of  the  cause 
an(}  matter  in  law  shall  appear  unto  them,  without  regarding  any 
imperfections,  defects,  or  want  of  form  in  such  writ,  declaration,  or 
other  pleading,  return,  process,  judgment,  or  course  of  proceeding 
whatsoever,  except  those  only  in  cases  of  demurrer,  which  the 
party  demurring  shall  specially  set  down  and  express,  together  with 
his  demurrer  as  the  cause  thereof.  And  the  said  Courts  respectively 
shall,  and  may,  by  virtue  of  this  act,  from  time  to  time,  amend  all 
mid  every  such  imperfections,  defects,  and  wants  of  form,  other 
than  'those  only  which  the  party  demurring  shall  express  as  afbte* 
•  Oriil^  *&d.ig|]^at  any  time,  p^rnutAither  of  the  parties  to  amend  a^/ 
'^^^^{ect  in 'tli^process  or  pleadings,  upon  such  conditions  as  the  said 
Courts  respectively  shall  in  their  discretion,  and  by  their  rules,  pre- 
scribe. 

Sec.  33.  That  for  any  crime  or  ofi^^nce  against  the  United  totes, 
the  offender  may,  by  any  justice  or  judge  of  the  United  States,  or  by 
any  justice  of  the  peace,  or  other  magistrate  of  any  of  the  United 
States  where  he  may  be  found,  agreeably  to  the  usual  mode  of  pra- 
cess  against  offenders  in  such  State;  and  at  the  expense  of  the  Uiii* 
tetii  States,  be  arrested,  and  imprisoned  or  bailed,  as  the  case  may 
be,  for  trial  before  snch  Court  of  the  United  States,  ^  by  this  act 
has  cognizance  of  the  offence  :  And  copies  of  the  process  shall  be 
returned  as  speedily  as  may  be  into  the  clerk's  office  of  such  Court» 
together  with  the  recognizances  of  the  witnesses  for  their  appear- 
ance  to  testify  in  the  case  ;  which  recognizances  the  magistrate  be- 
fore whom  the  examination  shall  be,  may  require  on  pain  of  impri- 
sonment. And  if  such  cominitment  of  the  ofli^nder,  or  the  witnesses, 
shall  be  in  a  District  other  than  that  in  which  the  offence  is  to  he 
tried,  it  shall  be  the  duty  of  the  judge  of  that  District  where  the  de- 
linquent is  imprisoned,  seasonably  to  issue,  and  of  the  marshal  of  the 
same  District  to  execute,  a  warrant  for  the  removal  of  the  offender, 
and  the  witnesses,  or  either  of  them,  as  the  case  may  be,  to  the 
District  in  which  the  trial  is  to  be  had.  And  upon  all  arrests  in 
criminal  cases,  bail  shall  be  admitted,  except  where  the  punishment 
may  be  deatl\.  in  which  cases  it  shall  not  be  admitted  but  by  (Se 
Supreme  or  a  Circuit  Court,  or  by  a  justice  of  the  Supreme  Court, 
or  a  judge  of  a  District  Court,  who  shall  exercise  their  discretion 
therein,  regarding  the  .nature  and  circumstances  of  the  offence,  am) 
of  the  evidence,  and  the  usages  of  Ifiw.  And  if  a  person  committed 
by  a  justice  of  the  Supreme,  or  a  judge  of  a  District  Court,  fiir  an 
offence  not  punishable  with  death,  shall  afterwards  procure  bail, 
and  there  be  no  judge  of  the  United  States,  in  the  District  to  take 
the  same,  it  may  be  taken  by  any  jndge  of  the  Supreme,  or  Superior 
Court  of  law  of  such  State. 

Sec.  34.  That  the  laws  of  the  several  States,  except  where  the 
constitution,  treaties,  or  statutes  of  the  United  States,  shall  otherwise 
require  or  provide,  shall  be  regarded  as  rules  of  decision  in  trials 
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^t  common  law  in  the  CoorU  of  tiie  United  States,  in  cases  where 
they  apply. 

Sec.  35.  That  in  all  the  Coarta  of  the  United  States,  the  partie9 
Boay  plead  and  manage  their  own  causes  personally,  or  by  the  as- 
sistance of  such  counsel  or  attorneys  at  law  as  by  the  rules  of  the 
•aid  Courts  respectively  shall  be  permitted  to  manage  and  conduct 
causes  therein.  And  there  shall  be  appointed  in  each  District,  a 
meet  person  learned  in.  the  law  to  act  as  attorney  for  the  United 
*1States  In  such  District,  who  shall  be  sworn,  or  affirmed,  to  the  feith* 
ftl  execution  of  his  office,  whose  duty  it  shall  be  to  prosecute  in 
such  District  all  delinquents  for  crhnes  and  offences,  cognizable 
nqder  the  authority  of  the  United  States,  and  all  civil  actions  in 
which  the  United  States  shall  be  concerned,,  except  before  the  Su- 
preme Court  in  the  District  in  which  that  Court  shall  be  holden* 
And  he  shaH  receive  as  a  compensation  for  his  services  such  fees  as 
shall  be  taxed  therefor  in  the  respective  Courts  before  which  the 
suits  or  prosecutions  shall  be.  And  there  shall  also  be  appointed  a 
meet  person  learned  in  the  law,  to  act  as  Atto/ney  General  for  the 
United  States,  who  shall  be  sworn,  or  affirmed,  to  a  &ithful  execu- 
tion of  his  office  ;  whose  duty  it  shall  be  to  prosecute  and  conduct 
all  suits  in  the  Supreme  Court  in  which  the  United  States  jBhall  be 
concerned,  and  to  give  his  advice  and  opinion  upon  questions  of  law 
whem  required  by  the  President  of  the  United  States,  or  when  re- 
quested by  the  heads  of  any  of  the  departments,  touching  any  mat- 
ters that  may  concern  their  departments,  and  shall  receive  such 
compensation  for  his  services  as  shall  by  law  be  provided. 

Approved^  September  24ik^  1789. 


CHAPTER  38.  [xi.] 

An  Act  to  vr$$cribe  the  mode  in  which  the  public  Acts^  Records^  and 
Judicial  ProceedingBf  in  ectch  State^  shall  be  authenticated^  to  ae  to 
take  ^^  in  every  other  State, 

Sec.  ].  Be  it  enacted^  &<c.  That  the  acts  of  the  legislatures  of  the 
several  States  shall  be  authenticated  by  having  the  seal  of  their  re- 
spective Slates  affixed  thereto :  That  the  records  and  judicial  proceed- 
ings of  the  Courts  of  any  State  shall  be  proved  or  admitted  in  any 
other  Court  within  the  United  States,  by  the  attestation  of  the  clerk, 
and  the  seal  of  the  Court  annexed,  if  there  be  a  seal,  together  with 
a  certificate  of  the  judge,  chief  justice,  or  presiding  magistratj^^-ei 
the  case  may  be,  that  the  said  atteatation  is  in  due  form.  And  the 
said  records  and  judicial  proceedings,  authenticated  as  aforesaid,  shall 
have  such  faith  and  credit  given  to  them  in  every  Court  within  the 
United  States,  as  thcv  have  by  law  or  usage  in  the  Courts  of  the 
State  from  whence  the  said  records  are,  or  shall  be  taken. 

Approved y  May  S6,  1790. 
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CHAPTER  167.  [xxu.] 

• 

An  Act  in  addition  to  the  act^  entitled^  **  An  Act  to  establisk  the  Judicial 

Courts  of  the  United  State$.*\ 

Sec.  1 .  Be  it  enacted^  kc*  That  the  attendance  of  only  one  of  the 
justices  of  the  Supreme  Court,  at  the  several  Circuit  Courts  of  the 
United  States,  to  be  hereafter  held,  shall  be  sufficient,  any  law  re* 
quiring  the  attendance  of  two  of  the  said  justices  notwithstanding : 
Provided,  That  it  shall  be  lawful  for  the  Supreme  Court,  in  cases 
where  special  circumstances  shall,  in  their  judgment,  render  the 
same  necessary,  to  assign  two  of  the  said  justices  to  attend  the  Cir* 
cult  Court  or  Courts ;  and  it  shall  be  the  duty  of  the»justices,  so 
assigned,  to  attend  accordingly.  And  provided  aUo,  That  when  only 
one  judge  of  the  Supreme  Court  shall  attend  any  Circuit  Court,  and 
the  district  judge  shall  be  absent,  or  shall  have  been  of  counsel,  or~ 
be  concerned  in  inteVest,  in  any  cause  then  pending,  such  Circuit 
Court  may  consist  of  the  said  judge  of  the  Supreme  Court  alone. 

Sec.  2.  That  if  at  any  time  only  one  judge  of  the  Supreme  Court» 
and  the  judge  of  the  District,  shall  sit  in  a  Circuit  Court,  and  upon  a 
final  hearing  of  a  cause,  or  of  a  plea  to  the  jurisdiction  of  theOourt, 
they  shall  be  divided  in  opinion,  it  shall  b^  continued  to  the  succeed- 
ing Court ;  and  if,  upon  the  second  hearing,  when  a  different  judge 
of  the  Supreme  Court  shall  be  present,  a  like  division  shall  take 
place,  the  District  Judge  adhering  to  his  former  opinion,  judgment 
shall  be  rendered  in  conformity  to  the  opinion  of  the  presiding  judge. 

Sec.  3.  That  the  Supreme  Court,  or  when  the   Supreme  Court 
shall  not  be  sitting,  any  one  of  the  justices  thereof,  together  with 
the  Judge  of  the  District  within  which  a  special  session,  as  hereafter 
authorized,  shall  be  holden,  may  direct  special  sessions  of  the  Cir- 
cuit  Courts  to  be  holden  for  the  trial  of  criminal  causes,  at  any  con- 
venient place  within  the  District^  nearer  tq  the  place  where  the  of- 
fences may  be  said  to  be  committed,  than  the  place  or  places  ap- 
pointed by  law  for  the  ordinary  sessions  :  That  the  clerk  of  such 
Circuit  Court  shall,  at  least  thirty  days  before  the  commencement  of 
such  special  session,  cause  the  time  and  place  for  holding  the  same  to 
be  notified,  for  at  least  three  weeks,  successively,  in  one  or  more  of 
the  newspapers  published  nearest  to  the  place  where  the  session  is 
to  be  holden  :  That  all  process,  writs,  and  recognisances,  of  every 
kind,  whether  respecting  juries,  witnesses,  bail,  or  otherwise,  which 
relate  to  the  cases  to  be  tried  at  the  said  special  sessions,  shall  be 
considered  as  belonging  to  such  sessions,  in  the  same  manner  as  if 
they  had  been  issued  or  taken  in  reference  thereto  :  That  any  spe- 
cial session  may  be  adjourned  fo  any  time  or  times  previous  to  the 
next  stated  meeting  of  the  Circuit  Court :  That  all  business  depend- 
ing for  trial  at  any  special  Court,  shall,  mi  the  close  thereof,  be  con« 
sidered  as  of  course  removed  to  the  next  stated  term  of  the  Circuit 
Court :  And  that  the  District  Courts  of  Maine  and  Kentucky  shall 
have  like  power  to  hold  special  sessions  for  the  trial  of  criminal 


APPENDIX. 


m 


wnsei,  at  hath  bean  heretofore  given,  or  k  hereby  given^  to  the 
Circuit  Coortfly  sabject  to  the  like  regiriatiooi  and  restrictioDfl. 
.  Sec.  4.  T^t  bail,  for '  appearance  in  any  Court  of  th<e  United 
States,  in  any  criminal  cause  in  which  bail  is  by  law  allowed,  may 
be  taken  by  any  jddge  of  the- United  States,  any  chancellor,  judge 
of  a  Supreme,  or  Superior  Court,  or  chief  or  first  judge  of  a  Court  of 
Common  Pleas,  of  any  State,  or  mayor  of  a  city,  in  either  of  them, 
-and  by  any  person  having  antbority  from  a  Circuit  Court,  or  the  Dis- 
trict Courts  of  Maine  or  Kentucky,  to  take  bail ;  which  authority^ 
revocable  at  the  discretion  of  such  Court,  any  Circuit  Court,  or  either 
of  the  District  Courts  of  Maitie  or  Kentucky,  may  give  to  one  or  more 
discreet  persons,  learned  in  the  law,  in.  ahy  district  for  which  such 
Courtis  hoiden,)  where,  from  the  extent  of  the  district,  and  remote- 
ness of  its  parts  from  the  usuM  residence  of  any  of  the  beforenamed 
officers,  such  provision  shall,  in  the  opinion  of  the  Court  be  neces- 
sary.  Pfovided^  Tbdt  nothing  herein  shall  be  constructed  to  ex- 
tend to  taking  bul  in  any  case  where  the  punishment  for  the  offence 
may  be  death  ;  nor  to  abridge  any  power  heretofore  given  by  the 
kws  of  the  United  States^  to  any  description  of  persons  to  take  bail. 

Sec.  5.  That  writs  of  ne  exeat,  and  of  injunction,  may  be  granted 
by  any  judge  of  the  Supreme  Court,  in  cases  'where  they  might.be 
granted  by  'the  Supreme  or  a  Circuit  Court ;  but  no  writ  of  ne  exeat 
•hall  be  granted  unless  i  suit  in  equity  be  commenced,  and  satisfac* 
tory  proof  shall  be  made  to  the  Court  or  judge  granting  the  same, 
that  the  defendant  designs  quickly  to  tlepart  froori  the  United  States  f 
nor  shall  a  writ  of  injunction  be  granted  to  stay  proceedings  in  any 
Court  of  a  State ;  nor  shall  such  writ  be  granted  in  any  case,  without 
reasonable  previous  notice  to  the  adverse  party,  or  bis  attorney,  of 
the  tine  and  place'  of  moving  for  the  same. 

Sec.  6.  That  subpoenas  for  witi^esses,  who  may  be- required  to  &t« 
tend  a  Court  of  the  United  States,  in  ^ny  district  thereof,  may  run 
into  any  other  district :  Provided^  That,  in  civil  causes,  the  wit- 
nesses living  out  of  the  district  mi  which  the  Court  is  hoiden,  do  not 
live  at  a  greater  distance  than  one  hundred  miles  from  the  place  of 
holding  the  same. 

Sec.  7.  That  it  shall  be  lawful  for  the  several  Courts  of  i the 
United  States,  from  time  .to  time,  as  occasion  may  require,  to  make 
rules  and  orders,  for  their  respective  Courts,  directing  the  return* 
ing  of  writs  and  processes,  the-filing  of  declarations,  and  other  plead« 
ings>  the  taking  of  rules,  the  entering  and  making  up  judgments  by 
defiAilt,  and  other  matters  in  the  vacatioh;  and  otherwise,  in  a  manner 
not  repugnant  to  the  laws  of  the  United  States,  to  regulate  the  prac- 
tice of  the  said  Courts,  res|)ectively,  as  shall  be  fit  and  necessary  for 
the  advancement  of  juatice^  and  especially  to  that  end  to  prevent 
delays  in  proceedings. 

Sec.  8.  That  where  it  is  now  required  by  the  laws  of  any  State, 
that  goods  taken  in  execution^  on  a  writ  of  fieri  facias,  shall  be  ap- 
praised previous  to  the  sale  thereof,  it  shall  be  lawful  for  the  ap« 
praisers  appointod  under  the  authority  of  the  State,  to  appraise 
goods  taken  in  execution,  on  a  fieri  facias  issued  out  of  any  Court  of 
the  United  States,  in  the  same  manner  as  if  such  writ  had  issued  out 
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of  a  6(mrt  heM  uater  the  authority  of  tha  State  $  audit  shall  be  the 
duty  of  the  nanhal,  ip  whose  catftody  such  goods  may  l»e,  to  soaa- 
moci  the  appraisers,  in  like  manaef  as  th«  sheriff  is,  by  the  laws  of 
the  State,  required  to  sumoioo  them  :  and  the  appraisers  shall  be 
entitled  to  the  Kke  fees,  as  ia  cases  of  appraisements  under  the 
laws  of  the  State ;  and  if  the  appraisers,  bfing  duly  summoned, 
shall  fiiil  to  attend  and  perform  the  duties  required  of  them,  the 
marshal  may  proceed  to  sell  such  goods  without  an  appraisement. 
Apprtmed^  March  2,  1793. 


CHAPTER  363.  [xcSi.) 

An  Act  in  addition  to  an  acty  entitled  "  An  act  ta^m/end  the  Judicial 

9y$tem  oftke  United  States. ^^ 

Sec.  (.  Be  it  enacted,  ^c.  That  the  Circoit  Court  of  the  second 
Circuit  shall  consist  of  the  ju8ti<:e  of  the  Supreme  Court  residing 
within  the  third  Circuit,  and  the  District  Judge  of  the  District  where 
such  court  shall  be  holden. 

,  In  th)B  third  Circuit,  the  said  Circuit  Court  shall  consist  of  the 
senior  associate  justice  of  the  Supreme  Court  residing  within  the  fiftlr 
Circuit,  and  the  District  Judge  of  the  District  where  such  Court 
shall  be  holden. 

Sec.  S.  That  from  all  final  judgments  or  decrees  in  any  of  the- 
District  Courts  of  the  United  States,  an  appeal,  where  the  matter  in 
dispute,  exclusive  of  costs,  shall  exceed  the  sum  or  value  of  fifty 
dollars,  shal)  be  allowed  to  ,tbe  Circuit  Court  n^xt  to  be  holden  in 
the  District  where  siich  final  judgment  or  judgments,  decree  or  de* 
crees,  may  be  rendered  ;  and  the  Circuit  Court  or  Courts  are  here- 
by aQthonsed  and  required  to  receive,  hear,  and  determine  suchap* 
peal ;  and  that  from  all  final  judgment  or  decrees  rendered  or  to  be 
rendered  in  any  Circuit  Court,  or  in  any  District  Qourt  acting  as  a 
Circuit  Court,  inany  cases  of  equity,  admiralty,  and  maritime  jurisdic- 
tion, and  of  prize  or  no  pri2e,  as  appeal,  where  the  matter  in  djs« 
pute,  exclusive  of  costs,  shall  exceed  the  soni  or  value  of  two  thou- 
sand dollars,  shall  be  allowed  to  the  Supreme  Court  of  the  United 
States,  and  that  upon  such  appeal,  a  transcript  ofthe  libel,  bill,  an* 
ewer,  depositions,  and  all  other  proceedings  of  what' kind  soever  in 
the  cause,  shall  be  transmitted  to  the  said  Supreme  Court ;  and  that 
110  new  evidence  shall  be  received  in  the  said  Court  on  the  hearing 
of  such  appeal,  except  in  admiralty  and  prize  causes,  and  that  such 
iippeals  shall  be  subject  to  the  same  rules,  regulations  and  restric- 
tions as  are  prescribed  in  law  in  case  of  writs  of  error  ;  and  Chat  the 
said  Supreme  Court  shall  be,  and  hereby  is,  authorized  and  required 
to  receive,  hear  and  determine  such  appeals.  And  that  so  much  of 
the  nineteeoth  and  twenty-second  sections  of  the  act  of  Congress, 
entitled  **  An  act  to  establish  the  Judicial  Courts  of  the  United 
States,"  passed  on  the  twenty-fourth  day  of  September,  seventeen 
hundred  and  eighty ;nine,  as  comes  within  .the  purview  of  this  act, 
shall  he»  and  the  same  is  hcFreby  repealed. 
Approved  J  March  3,  1803. 
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NEUTRAUTY  ACTS. 
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•  w 

ride  Piixe  I.  p.  314—318.    Statutes  of  the  United  Stai€$  VI.  p. 

409,410. 

CHAPTER  42e/[L.] 


to  addition  to  the    **^  Act  for  A^  punishmeni  of  cnicm 
crimer  agaimt  the  Onited  SM9$" 


An   Jki 

tgainet 


Sec.  1.  Be  it  enacted 9  4rc.  That  if  any  citizen  of  the  Uniled  States 
shally  within  theteriitory  or  jorisdictioQ  of  thef^same,  accept  tod  ex- 
ercise a  comoiisatOD  to  serve  a  foreign  prince,  or  state,  in  war,  by 
land  or  sea,  the  person  so  offending  shall  be  deemed  guilt;  of  a  hi|^ 
aedsdemeaaor,  and  shall  be  fined  not  more  than  two  thousand  dol- 
lars, and  shall  be  imprisoned  not  exceeding  three  years. 

Sec  2.  That  if  any  .person  shall,  within  the  territory  dr  jurisdiction 
•f  the  Upited  States^,  enlist  or  entei'  himself,  or  hire,  or  retain  another 
IMrsoB  to  enlist  or  enter  himself,  or  to  go  beyond  the  limits  or  jnris-* 
diction  of  the  United  States  with  intent  to  be  enlisted  or  entered  in  the 
aefvice  of  any  foreign  Prince  or  State  as  a  soldier,  or  as  a  marine,  or 
seaman^  on  board  of  any  vessel  of  war,  letter  of  marque,  or  prirateer, 
every  person  so  offending,  ilhallbe  deemed  guilty  of  a  high  misdemean-^ 
er,  luid  shall  ^e  6ned  not  exceeding  one  thousand  dollars,  and  be  im** 
prisoned  not  exceeding  three  years.  PforMed,  That  this  shall  not 
be  construed' to  extend  to  any  subject  or  citizen  of  a  foreign  prince. 
or  state,  who  shall  iransiently  be  within  the  United  Stated,  and  shall, 
on  board  of  any  vessel  of  war,  letter  of  marque^  or  privateer^  which, 
el  the  time  of  its  arrival  within  the  United  States,  was  fitted  and  equip- 
ped as  such,  enlist  of  enter  himself^  or  hire,  or  retain  another  subject 
or  citizen  of  the  same  foreign  |>rince  or  state,  who 'is  transient 
within  the  United  States,  to  enlist  or  enter  him^lf  to  serve  such 
prince  or  state  on  board  such  vessel  of  war,  letter  of  marque,  oY 
privateer,  if  the  United  States  shall  then  be  at  pea<3»  with  such 
prince  or  state.  .  And  provided  further^  That  if  any  person  so  enlist** 
ed  shall,  within  thirty  days  after ^such  enlistment,  voluntarily  disco- 
ver, upon  oath,  to  some  justice  of  the  peace,  or^ther  civil  magis- 
trate, the  person  or  persons  by  whom  he  wns  so  fffilisted,'  so  as  that 
he  or  they  nay  be  apprehended  and  convicted  of  the  said  offence, 
inch  p4bb(Mi,  so  discovering  the  offender  or  offenders,  shall  be  itidem- 
nified  from  the  penalty  prescribed  by  this  act. 

Sec  3.  That  if  any  person  shall,  within  any  of  the  ports,  harbours, 
bays,  rivers,  or  other  waters  of  the  United  States,  fit  out  and  arm, 
or  attempt  to  £t  out  and  arm,  or  procure  to  be  fitted  oiit  and  armed, 
.^er  shall,  knowin^y,  be  concerned  in  the  furnishing,  fitting  out,  or 
trming  of  any  ahip  or  vessel,  with^  iqtent  that  such  ship  or  vessel 
shall  ne  employed  in  the  service  of  |ny  foreign  prince  or  state,  to 
cruise  or  commit  hostilities  upon  the  subjects,  citizens,  or  property 
of  another  foreign  .prince  pr  state  with  vrhom  the  United  States  ar# 
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at  peace,  or  shall  issue  or  deliver  a  eommission^  within  Che  territoij 
or  jurisdictioQ  of  the  United  States,  for  any  ship  or  vessel,  to  the  io- 
tent  that  she  maj  be  ecnpbyed  jbs  aforesaid,  every  such  person,  so 
offending,  shall,  upon  conviction,  be  adjudged  -  guilty  of  a  high  misr 
demeanor,  and  shall  be  fined  and  imprisoned  at  the  discretion  of  the 
Court  in  which  the  conviction  shall  be  had,  so  as  the  fine  to  be  im- 
posed shall,  in^o  case,  be  more  than  five  thousand  dollars,  and  th^ 
term  of  imprisonment  shall  not  exceed  three  years ;  and  every  suck 
ship  or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  with 
all  materials,  arms,  ammunitiooy  and  stores,  which  may  have  been 
procured  for  the  building  and  equipdient  thereof,  shall  be  forfeited^ 
one  half  to  the  use  of  any  person  who  shall  give  information  of  the 
offence,  and  the  other  half  to  the  use  of  the  United  States. 

S^c.  4.  That  if  any  person  shalU*  within  the  territory  or  jurisdic- 
tion of  the  United  States,  increase  or  agoment,  Qr  procure  to  be  in- 
creased or  augmented,  or  shall  be  knowingly  concerned  in  increasing 
or  augmenting  the  force  of  any  ship  of  war,  cruizer,  or  other  armed 
vessel,  which,  at  the  time  of  her  ^irrival  within  the  United  States, 
was  a  ship  of  war,  cruizer,  or  armed  vessel,  in  the  service  of  a  fo- 
reign prince  or  state,  or  belonging  to  the  safcg'ects  or  citizens  of  such 
prince  or  state,  the  same  being  at  war  with  another  foreign  prince  or 
state  with  whom  the  United  States  are  at  peace,  by  i^ng  to  the 
number  or  size  of  the  guns  of  such  vessel  prepared  for  use,  or  bj 
the  addition  thereto  of  any  equipment  solely  applicable  to  war,  every 
such  person,  so  offending,  shall,  upon  conviction,  be  adjudged  guilty 
of  a  misdemeanor,  and  shall  be  fined  and  imprisoned  at  th^  discretion 
of  the  Court  in  which  the  conviction  shall  be  had,  so  as  that  sqck 
fine  shall  not  exceed  one  thousand  dollars,  nor  the  term  of  imprison- 
ment be  more  than  one  year.  ^  ^  ^ 

Sec,  5.  That  if  any  person. shall,  within  the  territory  or  jurisdic- 
tion of  the  United  States,  begin  or  set  on  foot,  or  provide  or  prepare 
the  means  for  a^y  military  expedition  or  enterprise,  to  be  carried 
on  from  thence  against  the  territory  or  dominions  of  any  foreign 
prince  or  state,  with  whom  the  United  States  are  at  peace,  every 
such  person,  so  offending,  shall,  upon  conviction,  be  adjudged  guilty 
of  a  high  misdemeanor,  and  shall  suffer  fine  and  imprisonment,  at  the 
discretion  of  the  Court  in  which  the  conviction  shall  be  had.  so  aa 
that  such  fine  shall  not  exceed  three  thousand  doUdrs,  nor  the  texm 
of  imprisonment  he  more  thai^  three  years. 

Sec.  6.  That  th*  District  Courts  shall  lake  cognizance  of  complaints, 
by  whomsoever  instituted,  in  cases  of  captures  made  within  the  wa- 
ters of  the  United  States,  or  wiihin  a  marine  league  of  the  #B8(g  or 
shories  thereof. . 

Sec.  7.  Thit  in  every  case  in  which  a  vessel  shall  be  fitted  oat 
and  armed,  or  attempted  to  be  fitted  but  or  armed,  or  in 
which  the  force  of  any  vessel  of  war,  cruizer,  or  other  armed 
vessel,  shall  be  increased  or  augmented,  or  in  which  any  militaiy* 
expedition  or  enterprise  shall  be  begun  or  set  on  foot,  contrary 
to  the  prohibitions  and  provisions  of  this  act ;  and  in  eveiy  case 
of  the  capture  of  a  ship  or  Vessel  within  the  jurisdiction  or  pro- 
tection of  the  United  States,  as  above  defined,  and  in  every  case  in 
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which  any  process  traaing  oDt  of  any  Coqrt  of  the  United  States^ 
shall  be  disobeyed  of  resisted  by  any  person  or  persons  having  the 
custody  of  any  vessel  of  war,  cruizer,  or  other  armed  vessel,  of  any 
ibreign  prince  or  state,  or  o{  the  sabjects  or  citizens  of  such  prince 
or  state,  in  every  sachcase  it  shall  he  lawful  for  the  President  of  the 
United  States,  or  Such  other  person  as  he  shall  have  empowered  for 
that  purpose,  to  employ  such  part  of  the  land,  or  naval  forces  of  the 
United  States,  or  of  the  militia  thereof,  as  shall  be  judged  necessary, 
for  the  purpose  of  taking  possession  of,  and  detaining,  any  such  ship 
or  vessel,  with  her  prize  ur  prizes,  if  any,  in  order  to  the  execution 
of  the  prohibitions  and  penalties  of  this  act«  and  to  the  restoring 
such  prize  or  piikes,  in  the  cases  in  lyhich  restoration  shall  have 
been  adjudged,  and,  also,  for  the  pOrpose  of  preventing  the  carrying 
on  of  any  such' expedition  or  enterprize,  from  the  territories  of  the 
United  States,  against  the  territories  or  dominions  of  a  foreign  prince 
or  state  with  whom  the  United  States  are  at  peace; 

Sec.  8.  That  it  shall  be^  lawful  for  the  President  of  the  United 
States,  or  such  other  person  as  he  shall  have  empoweredfor  that  pur* 
pose,  to  employ  such  part  of  the  land  or  naval  forces  of  the  United 
States,  or  of  thie  militia  thereof)  as  shall  be  necessary  to  compel  any 
foreign  tfhip  or  vessel  to  depart  the  United  States,  in  all  cases  in 
which,  by  the  laws  of  natiops,  or  the  treaties  of  the  United  States, 
they  ought  not  to  remain  within  the  United  States. 

Sec.  9.  That  nothing  in  the  foregoing  act  shall  be  construed  to 
prevent  the  prosecution  or  punishment  of  treason,  or  any  piracy, 
defined  by  a  treaty,  or  other  law  of  the  United  Statea. 

Sec.  10.  That  this  act  shall  continue,  and  be  in  force>  for«  and 
during  the  term  of  two  years,  and  from  thence. te  the  end  of  the 
next  session  of  Congresp,  and  no  longer. 

Jlpprcved,  June  5,  l794» 


CHAPTER  1.   [i.] 

An  act  to  prevent  citizem  vflke  United  States  frofb  privateering  againH 
natioM  in  amity  with^  or  against  citizens  of^  the  United  States. 

Sec.  1 .  Be  it  enacted,.  i'C.  That  if  any  cititen  or  citizens  of  the 
United  States  shall,  without  the  limits  of  the  same,' fit  out  and  arm, 
or  attempt  to  fit  out  and  arm,  or  procure  to  be  fitted  out  and  armed, 
or  shall  knowingly  aid,  or  be  concerned  in  the  furnishing,  fitting  out, 
er  arming,  any  private  ship  or  vessel  of  war,  with  intent  that  such 
ship'or  vessel  i^hall  be  employed  to  cruise  or  commit  hostilities  upon 
the  subjects,  citizens,  er  property,  of  any  prince  or  state  With 
whom  the  United  States  are  at  peace,  or  upon  the  citizens  -of  the 
United  States  or  their  property,  or  shall  take  the  commtod  of,  or 
enter  on  board  of»  any  such  ship  or  vessel,  for  the- intent  aforesaid, 
or  shall  purcliase  an  interest  in.  slny  vessel  so  fitted  out  and' armed, 
with  a  view  to  share  in  the  profits  thereof,  such  person  or  persons, 
so  offendingj  sballi  on  coBViction  thereof^  be  adjudged  guilty  of  a 
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high  Busdemeanory  and  shall  be  punished  by  a  fine  not  exceeding 
ten  thousand  dollars,  and  imprisonment  not  exceeding  ten  years : 
and  the  trial  for  such  offence,  if  committed  Yv4thout  the  limits  of  the 
United  States,  shall  be  in  the  district  where  the  ofiend^r  shall  be 
apprehended,  or  first  brought. 

Sec.  2.  That  nothing  in  the  foregoing  act  shall  be  construed  to 
prevent  the  prosecution  or  punishment  of  treason,  or  any  piracy 
defined  by  a  treaty,  or  other  bw  of  the  United  States. 

JBlpfroved^Jtine  I4f  nS.7. 


CHAPTER  6a. 

» 
An  act  more  ^ecitudly  to.preurve  the  neutral  reUxtMni  of  the  UmUd 

States, 

Sect.  ] .  jBe  i<  enacted^  &c.  That  if  any  person  shall,  within  the  li» 
nits  of  the  United  States,  fit  out  and  arm,  or  attempt  to  fit  out  and 
arm,  or  procure  to  be  fttt^  out  and  armed,  or  shall,  knowingly  be 
concerned  in  the  furnishing,  fitting  out,  or  arming,  of  any  such  ship 
or  vessel,  with  intent  that  such  ship  or  vessel  shall  be  employed  in 
fhe  service  of  an^  foreign  prince  or  state,  or  of.any  colony,  district^ 
or  people,  to  cruise  or  commit  hostilities,  or  to  aid  or  co->operale  io 
any  warlike  measure  whatever,  against  the  subjecU,  citizens,  or  pro- 
perty,  of  any  princ6  or  state,  or  of  any  colony,  district,  or  people, 
with  whom  the  United  States  are  at  peace,  every  such  person  so  of- 
fending shall,  upon  conviction,  be  adjudged  guilty  of  a  high  misde- 
meanor, and  shall  be  fined  and  Imprisoned  at  the  discretion  of  the 
court  in  which  the  conviction  shall  be  hafd,  so  as  the  fine  to  be  impo^ 
•s^d  shall  in  no  case  be  more  than  ten  thousand  dollars,'  and  the  term 
of  imprisonment  shall  not  exceed  ten  years  ;  and  every  such  ship 
or  vessel,  with  her  tackle,  apparel,  and  furniture,  together  vrith  all 
materials,  arms,  ammunition,  and  stores,  which  may  have  been'pro- 
cured  for  the  building  and  equipment  thereof,  shall  be  forfeited,  one 
half  to  the  use  of  any  person  n^ho  shall  give  information,  and  the 
other  half  to  the  use  of  the  United  States. 

Sec.  £.  That  the  owners  of  all  armed  ships,  sailing  out  of  the 
ports  of  the  United  States,  and  owned  wholly,  or  in  part,  by  citizens 
thereof,  shall  enter  into  bond  to  the  United  States,  with  sufficient 
sureties,  prior  to  clearing  out  the  same,  in  double  the  amount  of  the 
Talue-  of  the  vessel .  and  cargo  on  board,  including  her  armament, 
that  the  said  ship  or  vessel  shall  not  be  employed  by  such  owners 
in  cruising  or' committing  hostilities,  or  fn  aiding,  or  co-operatipg,  in 
any  warlike  measure  against  the  subjects,  citizens,  or  property,  of 
any  prince  pr  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at.  peace,   f 

Sec.  3.  That  the  collectors  of  the  customs  be,  and  they  are  here- 
by, respectively,  authorized  and  required,  to  detain  any  vessel  ma- 
nifestly built  for  warlike  purposes,  and  about  to  depart  from  the 
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Uaited  States,  of  wbich  the  cargo  shall  principally  consist  of  arim 
and  niuDitions  of  war,  when  the  oumber  of  men  shipped  on  boards 
or  other  circomstances,  shall  render  it  probable  that  such  vessel  is 
intended  to  be  employed  by  the  ownSr,  or  owners,  to  cruine  or  com- 
mit hostilities  npon  the  -subjects,  citizens,  or  property,  of  any  prince^ 
or  state,  or  of  any  colony,  district,  or  people,  with  whom  the  Uni- 
ted States  are  ai  peace,  until  the  decision  of  the  President  be  had 
thereupon,  or  until  the  owner  enters  into  bond,  and  sureties,  to  the 
United  States,  prior  )o  clearing  out  the  same,  in  double  the  amonnt 
of  the  value  of  the  vessel  and  cargo  on  board,  including  her  arma- 
ment, that  the  said  ship  or  vessel  shall  not  be  employed  by  the  own* 
er,  or  owners,  in  cruising  or  committing  hostilities,  or  in  aiding,  or 
co-operating,  in  any  warlike  measure  against  the  subjects,  citizi^na, 
or  property,  of  any  prince  or  state,  or  of  any  colony,  district,  or 
people,  with  whom  the  United  States  are  at  peace. 

Sec.' 4.  That  if  any  person  shall,  within  the  territory  or  juris- 
diction of  the  United  States,  increase  or  augment,  of  procure  to  be 
increased  or  augmented,  or  shall  be  knowingly  concerned  in  increaa* 
ing,  or  augmenting,  the  force  of  anv  ship  of  war,  cruiser,  or  other 
armed  vessel,  which,  at  the  time  of  her  arrivs^l  within  the  Unite<f 
States  j  was  a  ship  of  war,  cruiser,  or  armed  vessel,  in  the  service  of 
a  foreign  prince*  or  state,  or  of  any  colony,  district,  or  people,  or 
belonging  to  the  subjects,  or  ckizens,  of  any  such  prinCe,  state,  co- 
lony, district,  or  people,  the«ame  being  at  war'  with  any  foreign 
prince,  or  state,  with  whom  the  United  States  are  at  peace,  by  ad- 
ding to  the  nqmber  or  size  of  the  guns  of  such  vessels  prepared  for 
use,  or  by  the  addition  thereto  of  any  equiptnent  solely  applicable  to 
war,  every  such  person,  so  offending,  shall,  upon  conviction,  be  ad- 
judged guilty  of  a  misdemeanor,  and  shall  be  fin^d  and  imprisoned 
at  the  discertion  of  the  court,  in  which  the  copviction  shall  be  had^ 
so  as  that  such  fines  shalj  not  exceed  6ne  thousand  doUars,  n^r  the 
term  of  imprisonment  be  more  than  one  y^ar. 

Sec.  5.  That Jhis  act  shall  continue  in  fbrce  for  the  t^rm  of  two 
years. 

Approved,  Mar^h  3,  1817., 


CHAPTER  83.    / 

An  act  in  addition  to  the  "  Act  for  the  Punishment  of  certain  Crimes 
against  ike  United  tStatee^^^  and  to  repeal  the  acts  therein  mentioned* 

V 

Sec.  1.  Be  it  enacted,  ^c.  That  if  any  citizen  of  the  United  States 
■hall,  within  the  territory  or  jurisdiction  thereof,  accept  and  exer- 
cise a  commission  to  serve  a  foreign  prince;  state,  colony,  district, 
or  people,  in  war,  by  land  or  bj  sea,  against  any  prince,  state,  co- 
lony, district,  or  people,  with  whom' the  United  States  are  at  peace,, 
the  person  so  offending  ihall  be  deemed  guilty  of  a  high  tnisdemean- 
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or,  and  shall  be  fined  not  more  than  two  thousand  doliars,  and  shall 
be  imprisoned  not  exceeding  three  years. 

Sec.  2.  That  if  any  person  shall,  within  the  territory  or  jurisdic* 
tion  of  the  United  States,  enli^  or  enter  himself,  or  hire  or  r^in 
another  person  to  enlist  or  enter  himself,  or  to  go  ISeydnd  the  limits 
or  jurisdiction  of  the  United  States,  wfth  intent  to  be  enlisted,  or  en* 
tered  in  the  service  of  any  foreign  princey  state,  colony,  district, 
or  people,  as  a  soldier,  or  as  a  marine  or  seaknan,  on  board  of  any  * 
▼essel  of  war,  letter  of  marqiie,''or  privateer,  every  person,  so  of- 
fending, shall  be  deemed  gnilty  of  a  high  misdemeanor,  and  shall  be 
fined  not  exceeding  one  thousand  dollars,  and  be  imprisoned  notet- 
ceeding  three  years  :  Provided^  That  this  act  shall  not  be  constrned 
to  extend  to  any  sabjecl  or -citizen  of  any  foreign'  prince,  state, 
colony,  district^  or  people,  who  shall  transiently  be  tvitbin  the  Uni- 
ted States,  and  shall,  on  board  of  any  vessel  ^f  war,,  letter  of  marqae, 
or  privateer,  which,  at  the  time  of  its  arrival  within  the  United 
States,  was  fitted  and  equipped  aS  such,  enlist  or  enter  himself,  or' 
hire  or  retain  another  subject  or  citi;zen  of  the  same  foreign  prince, 
state,  colop.y,  district,  or  people,  wh6  is  transiently  within  the  Uni- 
ted States,,  to  enlist,"  or  enter  himself  to  serve  such  foreign  prince, 
sUite, 'colpny,  district,  or  people,  on  board  sOch  vessel  of  war,  let- 
ter of  marque,  or  priyatffer,  if  th^  United  States  shall  then  be  at 
peacSvWith  such  foreign  ptince,  state,  colony,  district,  or  people.   . 

Sec.  3.  That  if  any  person  sh})l I,  within  the  limits  of  the  United 
States,  fit  out  and  arm,  or  atteiript  to  fit  out  and' arm,  or  procure  to 
be  fitted  out'and  armed,  or  shall  knowingly  be  concerned  in  the  for-* 
nishing,  fitting  o(1t,  or  arming,  of  any  ship  or  vessel,  with  intent  that 
such  ship  or  vessel  shall  be  employed  in  Ibe  service  of  any  foreign 
prince- or  state,  or  of  Jiny- colony,  district,  or  people,  to  cruize  or 
commit  hostilities  against -the  subjects,  citizens,  6jr  property  of  any 
foreign  prince  or  state,  or  of  any  colony,  district^  or  people  with 
whom  the  United  States  are  at  peftce,  or  shall -issue,  or  delivier  a 
commission  ivithin  the  territory  or  jnrisdiction  of  the  United  States, 
for  any  ship  or  vessel,  to  the  intent  that  she.  may  be  employed  as 
aforesaid,  every  person  so  offending  shall  be  deemed guiity  of  a  high 
misdemeanor,  and  shall  be  fined  not  more  than  ten  thousand  dollars, 
and  imprisoned  not  more  than  three  Vears  ;  and  every  such  ship  or 
vessel,  with  her  tackle,  apparel,  andiurniture,  together  wiih  all  ma« 
terials,  arms,  ammunition,  and  stores,  which  may  have  been  pro* 
cured  for^the  building  said  equipment  thereof,  shall  be  forfeited^  ooe 
half  to  the  use  of  the  informer,  and  the  other  half  to  the  use  of  the 
United  States. 

Sec.  4.  That  if  dnv  cilizon^or  citizens  of,  the  United  States  shalf, 
without  the  limits  thereof,  fit  out  and  arm,l>r  attempt  to.fit  out  and 
arm,  or  procure  to  be  fitted  out  and  armed,  or  shair  knowingly  aid, 
or  be  concerned  in  the  furnishing,  fitting  oift,  or  arming,  any  private 
ship,  or  vessel  of  war;'or  privateer,  with  intent  that  such  ship  or 
Viessel  shall  be  employed  to'cruize,  or  commit  hostilities  apotf  the 
citizens  of  the  United  -States,  ;of  their  property,  or  shall  take  the 
command  of,  6r  en^ter  on  board  of,  any  such  ship  or  vessel,  for  the 
intent  aforesaid,  Or  shall  purchase  any  interest  in  any  such  ship  or 
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vessel,  with  a  view  to  share  in  the  pro6t8  thereof,  such  persons  so 
offeodiDg,  shall  be  deemed  guilty  of  a  high  misdemeanor,  and  fined 
not  more  than  ten  thousand  dollars,  and  imprisoned  not  more  than 
ten  years ;  and  the  trial  for  such  offence,  if  committed  without  the 
limits  of  the  United  States,  shall  foe  in  the  District  in  which  the  of- 
fender shall  be  apprehended,  or  first  bronght« 

Sec.  5.  That  if  any  person  shall, -within  the  territory  or  jnrtsdie- 
ttoa  of  the  United  States,  increase  or  augtcient,  br  procure'  to  be  in* 
creased  or  augmented,  or  shall  knowingly  be  concerQed  in  increasing 
or  augmenting,  the  force  of  any  ship, of  war,  cruizer,  or  other  armed 
teasel,  whic^,  at  the  time  of  her  arrival  within  the  United  States, 
was  a  ship  of  war,  or  cruizer,  pr  armed  vessel,  in  the  service  of  any 
foreign  prince  or  state,  or  of  any  colptty,  district,  or  people,  or 
belonging  to  the.  subjects  or  citizens  of  any  such  prince  or  state, 
colony,  district,  or  people,* the  same  being  at  war  with  any  foreiga 
prince  or  state,  or  of  any  colony,  district,  or  people,  with  whom 
the  United  States  are  at  p<^ace,.  by  adding  to  the  nnmber  of  the  guns 
of  such,  vessel,  or  by  changing  .those  on  board  of  her  for  guns  of  a 
larger  Caliber,  or  by  the  addition,  thereto  of  any. equipment  solely 
applicable  to  war,  every  person,  ao  offendiog,  shall  be  deemed  guilty 
^  a  high  misdemeanor,  shall  b^  finej  not  more  than  one  thousand 
dollars,  and  be  imprisoned  not  more  than  one  y^ar. 

Sec.  6.  That  if  any  person  shall,  within  the  territory  or  jurisdic« 
tion  of  the  United  States^  begin,  or  set  on  foot,  or  provide,  or  prepare 
the-nteans  for  any  military  ecpedition  or  enterprise,  to  be  carried  on 
from  thence  against  the^ territory  or  dominions  of  any  foreign  princie 
or  stated  or  of  any  colotiy,  district, , or  people  with  whomtti^  Uni- 
ted States  are  [at]  peace,  every  person,  so  offending,  sb^il  be  deem^ 
ed  guilty  of  a  higl^  misdem'eanor,  and  shaU  be  fined  not  exceeding 
three  thousand  dollars,  and  imprisoned  not  more  than  three  years. 

Sec.  7.  That  the  District  Coo rts  shall ,  take  cognizance  of  com* 
plaints,  by  whomsoevef  instituted,  in  cases  of  captures  made  within 
the  waters  of  the  United  States,  ^r  within  a  marine  league  of  the 
coasts  or  shores  thereof. 

Sec.  8.  That,  in  every  case  in  which  a  vessel  shall,  be  fitted  out 
and^  armed,  or  attempted  to  be  fitted  out  and  armed,  or  in ,  which  the 
force  of  any  vessel  of  war,  cruizer^  or  other  armed  vessel,  ^hall  be 
increased  or  augmented,  or  in  which  any  military  expedition  or  en** 
terprise  shall  be  begun,  or  set  on  foot,  contrary  to  the  provisions 
and  prohibitions  of  this  act ;  and- in  every  case  of  the  capture  of  a 
ship  or  vessel  within  the  jurisdiction  or  protection  of  the  United 
States  as  before  defined,  and  in  every  case  in  which  any  process  is* 
suing  out  of  any  Court  of  the  United  States,  shall  be  disobeyed  or 
resisted  by  any  person  or  persons  having  the  custody  of  any  vessel 
of  war,  cruizer,  or  other,  armed  vessel,  of  any  fi>reign  prince  or 
state,  or  of  any  colony,  district,  or  people,  or  of  any  subjects,  or 
citizens  of  any  foreign  prince  or  state,  or  of  any  colony,  district, 
or  people,  in  every  such  case  it  shall  be  lawful  for  the  President  of 
the  United  States,  or  snch  other  person  as  he  shall  have  empowered 
for  that  pnrpose,  to  employ  such  part  of^tKe  land  or  naval  forces  of 
-the  United  States,  or  of  the  militia  thereofifor  the  purpose  ^f  taking 
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possession  of,  and  detaining  any  such  ship  or  vessel*  with  her  priise 
or  prizes,  if  any,  in  order  to  the  execution  of  the  prohibitions  and 
penalties  of  this  act,  and  to  the  restoring  the  prize  or  prizes  in  the 
cases  in  which  restoration  shall  have  be#n  amodged,  and,  also,  for 
the  purpose  of  preventing  the  carrying  on  of  any  such  expedition 
or  enterprise  from  the  territories  or  jurisdiction  of  the  United  States, 
against  the  territories  or  dominions  of  any  foreign  prince  or  state,  or 
of  any  colony >  district,  or  people,  with  whom  the  United  States  are  at 
peace. . 

Sec.  9.  That  it  shall  be  fawful  for  the  President  of  the  United 
States,  or  such  person  as  he  shall  empower  for  that  purpose,  to 
employ  such  part  of  the  land  or  naval  forces  of  the  United  States, 
or  of  the  militia  thereof,  as  shall  be  necessary  to  compel  any  foreign 
ship  or  vessel  to  depart  the  United  States,  in  all  cases  in  which,  by 
the  laws  of  nations,  or  the  treaties  of  the  United  Staites^they  ought 
not  to  remain  within  the  United  States. 

Sec.  10.  That  the  owners,  or  consignees  of  every  armed  ship  or 
vessel  sailing  out  of  the  porta  of  the  United  States,  belonging  wholly, 
or  in  part,  to  citizens  thereof,  shall  enter  into  bond  to  the  United 
States,  with  sufficient  sureties^  prior  to  clearing  oat  the  same,  in 
doable  theamoifntof  the  value  of  the  vessel  and  cargo  on  board,  in- 
cluding her  armament,  that  the  said  ship  or  vessel  shall  not  be  em- 
ployed by  such  owners,  to  cruize,  or  commit  hostilities  against  the 
Subjects,  citizens,  or  property  of  any  foreign  prince  or  state,  or  of 
any  colony,  district,  or  people,  with  whom  the  United  States  are  at 
peace. 

Sec.  1 1  r  That  the  collectors  of  the  customs  be,  and  they  are 
hereby,  respectively, >  authorized  and  required  to  detain  any  vessel 
manifestly  built  for  warlike  purposes,  and  about  to  depart  the  United 
States,  of  which  the  cargo  shall  principally  consist  of  arms  and  mu- 
nitions of  war,  when  the  number  of  men  shipped  on  board,  or  other 
circumstances,  shall  render  it  probable  that  such  vessel  is  intended 
to  be  employed  by  the  owner  or  owners,  to  craize,  or  commit  hosti- 
lities upon  the  subjects,  citizens,  or  property  of  any  forei^  prince 
or  fttate,  or  of  iiny  Colony,  district  or  people,  with  whom  the  Uni- 
ted States  are  at  peace,  until  the  decision  Qf  the  President  be  had 
thereon,  or  until  the  owner  or  owners  shall  give  such  bond  and- se- 
curity as  is  required  of  the  owners  of  armed  ships  by  the  preceding 
section  of  this  act. 

Sec.  12*  That  the  act  passed  on  the  fidh  day  of  June,  one  thou- 
sand seven  hundred  and  ninety-four,  entitled  **  An  act  in  addition  to 
the  act  for  the  pontshmeot  of  certain  crimes  against  the  United 
States,"  continued  in  force^  for  a  limited, time,  by  the  act  of  the  se- 
co|id  of  March,  ooe  thousand  seven  hundred  and  ninety^seven,  and 
perpetuated  by  the  ^ act  passed  on  the  (wenty-fourth  of  April,  one 
thousand  eight  hundred,  and  the  act  passed  on  the  fourteenth  day  of 
June,  ooe  thousand  seve;n  hundred  and-  ninety-seven,  entitled  '*  An 
act  to  prevent  citizens  of  the  United  States  from  privateering  against 
nations  in  amity  with,  or  against  the  citizens  of  the  United  States," 
and  the  act,  passed  the  third  day  of  March,  one  thousand  eight  hun- 
dred and  seventeen,  entitled  *'  An  act  more  effectuaJly  to  preserve 
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fhe  neutral  relatioas  of  the  United  Statea/*  be,  and  the  lame  are 
hereby,  severally^  repealed :  Provided^  nevertheUsi^  That  persona 
having  heretofore  offended  against  any  of  the  acts  aforesaid,  may  be 
prosecuted^  convicted,  and  panisbed,  as  if  the  same  were  not  repeal* 
ed ;  and  no  forfeiture  heretofore  incurred  by  a  violation  of  any  of 
the  acts  aforesaid,  shall  be  affected  by  such  repeal. 

Sec.  13.  That  nothing  in  the  foregoing  act  shall  be  construed  to 
prevent  the  prosecution  or  punishment^  of  treason,  or  any  piracy 
defined  by  the  laws  of  the  Unit^  States. 

Apprwed,  April  20lA,  1818. 


p 
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PATJ&NT  ACTS. 

Vide  Statutes  of  the  United  Statee,  VII.  p*  410— 412. 

•*  . 

CHAPTER  156..  [«.] 

An  act  to  pramofe  the  progress  of  usejid  arts ;  and  ta  repeal  the  act 

heretofore  maaefor  that  purpose. 

Sec.  1.  Be  it  enacted,  ^c.  That  when  any  person  or  persons, 
being  a  citizen  or  citizens  of  the  United  States,  shaH  allege  that  he 
or  they  have  invented  any  nbw  and  useful  art,  machine,  manufac- 
ture, or  composition  of  matter,  or  any  new  and  useful  improvement 
on  any  art,  machine,,  mstnufaoturoj  or  composition  of  matter,  not 
known  or  used  beffore  the  application,  and  shall  present  a  petition 
to  the  Secretary  of  State,  signifying  a  jd^sire  of  obtaining  an  exclu* 
sive  property  in  the  same,  and  praying  that  a  patent  may  be  granted 
therefor,  it  shall  and  may  be. lawful  for  the  said  Secretary  of  State 
to  cause  letters  patent  to  be  made  out,  in  the  name  of  the  United 
States,  bearing  teste  by  the  President  of  the  United  States,  reciting 
the  allegations  and  su^estions  of  the  said  petition,  and  giving  a  short 
description  of  the  said  invention  or  dijBcovery,  and  thereppon  grant- 
ing to  such  petitioner,  or  petitioners,  his,  her,  or  their,  heirs,  ad- 
ministrators, or  assigns,  for  a  term  npt  exceeding  fourteen  years, 
the  full  and  exclusive  right  and  liberty  of  making,  constructing, 
using,  and  Vending  to  others  to  be  used,  the  said  invention  or  dis- 
covery ;  which  letters  patent  shall  be  delivered  to  the  Attorney 
General  of  the  United  States,  to  be  examined.;  who,  within  fifteen 
days  after  such  delivery,  if  he  finds. the  same  conformable  to  this  act, 
shall  certify  accordingly,  ^t  the  foot  thercQf,  and  return  the  same 
to  the  Secretary  of  State,  who  shall  present  the  letters  patent,  thus 
certified,  to  be  signed,  and  shall  cause  the  seal  of  the  United  States 
to  be  thereto  affixed  :  and  the  same,  shall  be  good  and  available  to 
the  grantee  or  grantees,  by  force  of  this  act,  and  shall  be  recorded 


46iB  APPENDIX. 

in  a  book,  to  b«  kept  for  that  parpose,  io  the  office  of  the  Secretary 
of  State,  aod  deliTered  to  the  patentee,  or  his  order.  > 

Sec.  2.  Provided  a/wo^s.  That  any  person  who  shall  have  dis- 
covered an  improvement  in  the  principle  of  any  machine,  or  in  the 
process  of  any  composition  of  matter,  which  shall  have  been  pa- 
tented, and  shall  have  obtained  a  patent  for  such  improvement,  he 
shall  not  be  at  liberty  to  make,  use,  or  vend,  the  original  discovery, 
nor  shall  the  first  kventor  be  at  liberty  to  ose  the  improveia^nt.  And 
it  is  hereby  enacted  and  declared,  that  .simply  chanffing  the  form  or 
the  proportions  of  any  machine,  or  compositidn  of  matter,  in  any 
degree,  shall  not  be  deeme^d  a  discovery.  . 

Sec.  3.  That  every  inventor,  before  he  cad  receive  a  patent,, 
shall  swear  or  affirm,  that  he  does  verily  beUei>e  ikat  he  u  the  tme  tn* 
vetUor  or  diseowerer  of  the  tfrt,  fnachine^  or  improvement^  for  which  he 
$olici(tyi patent;  which  oath  or  affirmation  may  be  made  before  any 
person  authorized  to  administer  oaths  ;  and  shall  deliver  a  written 
description  of  his  invention,  ^and  of  the  manner  of  using,  or  process 
ofcbmpounding,  the  same,  in  such  fuH,  clear,  and  exact  terms,  as  to 
distinguish  the  same  from  all  other  things  before  known,  and  to 
enable  any  person,  skilled  in  the  art  or  science  of  which  it  is  a 
branch,  or  with  which  it  is  •  most  nearly  connected,  to  make,  com- 
pound, and  use,,  the  same.  And  in  t|ie  case  of  any  inachtne,  he  shall 
fully  explain  the  principle,  and  the  ^several  modes  in  which  be  haa 
contemplated  the  .application  of  .thsTt  principle  or  character  by  whi^h 
it  may  be  distinguished  from  other  inventions ;  and  he  sbal)  accom- 
pany the  whole  with  drawings  and  written  references,  where  the 
nature  of  the' case  admits  of  drawings,  or  with  .specimens  of  the  in- 
gredient?, and  of  the  composition  of  matter,  sufficient  in  quantity  for 
the  purpose  of  experiment,  where  the  invention  is  of  a  composition 
of  matter  ;  which  description,  signed  by  himself,  and  attested  by  two 
witnesses,  shall  be  filed  in  the  office,  of  the  i^cbretary  of  State ;  and 
certified  copies  thereof  $<h'.U  be  competent  evidence  in  all  Coorts 
where'  any  matter  or  thin^.  touching  such  patent  right,  shall  come  in 

guestion.  And  sOch  inventor  shall,  moreover,  deliver  a  model,  of 
is  machine,  provided  the  Secretary  shall  deem  such  ou)del  to  be 
necessary. 

Sec.  4«  That  it  shall  be  lawful  for  any  inventor,  his  executor,  or 
admiuistrator,  to  assign  the  title  and  interest  in  the  n^id  invention, 
at  any  time  ;  and  the  assignee,  having  recorded  the  said  assignment 
in  the  office  of  the  Secretary  of  State,  shall  thereafter  stand  in  the 
place  of  the  original  inventt>r,  both  as  to  ri^ht  and  responsibility  ; 
and  so  the  assignees  of  assigns,  to  nr.y  dee;ree. 

Sec.  5  That  if  any  person  shall  make,  devise,  and  use,  or  sell, 
the  thing  so  invented,  the  exclusive  right  of  which  shall,  as  afore- 
said, have  been  secured  to  any  person  by  patent,  without  the  con- 
sent of  the  patentee,  his  execu.tors,  administrators,  or  assigns,  first 
obtained  in  writing,,  every  person,  so  offending,  shall  forfeit  and  pay 
to  the  patentee,  a  sum  that  shall  be  at  least  equal  to  three  times  the 
price  for  which '  the  patentee  has  usOally  sold  or  licensed  to  other 
persons  the  use  of  the  said  invention ;  which  may  be  recovered  in 
ain  action  oa  the  case,  founded  on  this  act,  in  the  Circuit  Court  of 
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the  United  States,  or  aofy  other' Court  having  competent  juriidic- 
tion.  t 

Sec.  6.  That  the  defendant  in  snch  action  shall  be  permitted  to 
plead  the  general  issue,  and  give  this  act,  and  any  special  matter,  of 
which  notice  in  writing  may  have  been  given,  to  the  plaintiff  or  his 
attorney,  thirty  days  hefure  trial,  th  evidence,  tending  to  prove  that 
the  specification  filed  by  the  plaintiff  does  not  contain  the  whole 
troth  relative  to  his  discovery,  or  that  it  contains  more  than  is  ne- 
cessary  to  produce , the  described  effect,  which  concealment  or  ad* 
dition  shall  >  fully  appear  to  have  been  made  for  the  nutpose  of  de- 
ceiving the  public,  or  that  the,  thing,  thus  secured  by  patent,  was 
not  originally  discovered  by  the  patentee,  but  had  been  in  use,  or 
had  been^  described,  in  some  public  work,  anterior  to  the  supposed 
discovery  of  the  patentee,  or  that  k%^  had  surreptitiously  obtained 
«  patent  for  the  discovery  of  another  person  :  in  either  of  which 
cases-,  judgment  shall  be  rendered  for  the  defendant^  with  costs,  and 
the  patent*shall  be  declared  void. 

Sec.  7.  That  where  any  State,  bebre  its  adoption  of  the  present 
toTtd  of  government,  shall  baf  €l  granted  an  exclusive  right  to  any 
invention,  the  party  claiming  that  right  shall  not  be  eapahle  of  ob- 
taining an  exclusive  right  under  this  act  but  on  relinquishing  bis  right 
under  such  particular  State  ■;  and  of  such  relinquishment,  his  obtain* 
ing  an  exclusive  right  under  this  act  shall  be  suflkiept  evidence. 

Sec.  8.  That  the  persons  whose  appUcaUoas- for  patents  were;  at 
the  time  of  punsing  this  act,  depending  before  the  Secretary  of  State* 
Secretary  of  War,  and  Attorney  General;  according  to  the  act, 
passed  the  second  session  of  the  first  congress,  entitled  '*  An  act  to 
promote  the  progress  of  use&il  arts,"  on.  complying  with  the  condi*' 
tions  of  this  act,  and  paying  the  f^es -herein  required,  may  pursue 
their  respective  claims  to  a  patent  under  the  same^ 

Sec.  9.  That  in  ct^e  of  interfering  sppKcationF,  jthe  safne  shall 
l>e  submitted  to  the  arbitration  of  three  persons,  one  of  whom  shall 
be  chosen  by  each  of  the  applicants,  and  the  third  person  shall  be 
appointed  by  the  Secretary  of.  State ;  and.  the  decision  or  award  of 
such  arbitrators,  delivered  M  the  Secretary  of  State,  in  writing,  and 
subscribed  by  them,  or  any  two  of  them,  shall  be  final,  as  far  as  re- 
spects the  granting  of  the  patent ;  And  if  either  of  the  applicants 
shall  refuse  or  fail  to  choose  an'  arbitrator;  the  patent  shall  issue  le 
the  opposite  party.  And  where  there  shell  be  more  than  two  in- 
terfering- applications,  and  the  parties  applying  shall  not  all  unite  in 
appointing  three  arbitrators,  it  shall  be  in  the  poorer  of  the  Secre- 
tary of  State  ^0  appoint  three  arbitrators  for  the  purpose. 

Sec.  10.  That  upon  oath  or  affirmation  being  made  before  the 
judge  of  the  District  Court,  where  the^patentee,  his  .executors,  ad- 
ministrators, or  assigns,  reside,  that  any  patent,  which  shall  be  is- 
sued in  pursuance  of  this  ac^,  was  obtained  surreptitiously,  or  upon 
false  suggestion,  and  motion  made  to  the  said  Court,  within  three 
years  after  issuing  the  said  patent,  but  not  afterwards,  it  shall  and 
may  be  lawfdl  for  the  Judge  of  the  said  District  Court,  if  the  matter, 
alleged  shall  appear  to  him  to  be  sufficient,  to  grant  a  rule,'  that  the 
patentee,  or  his  executor,  administrator,  or  assigUi  show  £ause  why 
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process  should  not  issue  agaiost  btm  to  rep^d  sach  patent.  And  tf 
safficient  cau«e  shall  not  1^  shown  to  the  contrary,  the  rale  shall  be 
Biaide  absolute,  and  thereupon  the  said  judge  shall  order  process  to 
be  issued  against  such  pateotee»  or  his  eiecutor?,  administrators,  or 
assigns,^  with  costs  of  suit.  And  in  case  no  sufficient  cause  shall  be 
shown  to  the  contrary,  or'  if  it  shall  appear  that  the  patentee  was 
not  the  true  inventor  or  discoverer,  judgment  shall  be  rendered  by 
such  Court  for  ih^  repeal  of  such  patent ;  and  if  the  party,  at  whose 
complaint  the  process  issued,  shall  have  judgment  given  against  hinif 
he  sii^li  pay  all  such  costs  as  the  defendant  shall  be  put  to  in  de* 
ftnding  the  suit,  to  he  taxed  by  the  Court,  and ,  recovered  in  due 
course  ©flaw. 

Sec*  11«  That  every  inventor,  before  be  presents  his  petition  to 
the  Secretary  of  State,  signifying  his  desire  of  obtaining  a  patent, 
shall  pay  into  the  treasury  thirty  dollars,  for  which  he  shall  take  du* 
plicate  receipts  ;  one  of  iVhich  receipts  he  shall  deliver  to  the  Secre- 
tary of  State,  when  be  presents  his  petition;  and  the  nfoney  thus 
paid,  shall  be  in  full  Ibr  the  sundry  services  \o  be  performed  in  the 
office  of  the  -Seoretary  of  State,  consequent  on  such  petition,  and 
shall  pass. to  the  account  of  clerk  hire  in  (bat  office.  Provided^ 
nevertheless^  That  for  every  copy f. which  may  be  required  at  the  said 
office,  of  any  paper  respecting  any  patent  that  has  been  granted,  the 
person  obtarhing  such  copy,  shall  pay  at  the  rate  of  twenty  cents  for 
every  copy  sheet  of  one  hundred  words ;  and: for  every  copy  of  a 
drawing,  the  party  t>btaining  the  same  shall  pay  two  dollars :  of 
which  payments  an  account  shall  be  rendered  annually,  to  the  trea- 
sury of  the  Onited  States  ;  and  they  shall  also  pass  to  the  account  of 
clerk  hire  in  the,  office  of  the  Secretary -of  State. 

Sec«  12.  That  the  act,  passed  (he  tenth'  day  of  April,  in  the  year 
one  thousand  seven  hundred  and  ninety,  entitled  **  An  act  to  pro* 
mote  the  progress  of  useful  ^rts,^-  be,,  and  the  same  is  hereby,  re- 
pealed. Provided  alrtfajls,  That  nothing  contsCined  in  this  act  shall 
be  construed  to  invalidate'  any  patent  that  may  have  been  granted 
miderthe  authority  of  the  said  act;  and  all  patentees  under  the  ^id 
act»  their  executors,  administrators,  and  assigns,  ahull  be  considered 
within  the  purview  of  this  act,  in  respect  to  the  violation  of  their 
rights  :'  Provided^  such  violations  sh^ll  be  committed  after  the  pass- 
iDgof  this  act.  * 

Approved f  February 21  ^*l*f is.        -  -       ^    . 


CHAPTER  179.  [x%y.] 

Jin  Act  to  extend  the  privilfge  of  obtaining  patents  for  useful  discoTfi* 
ries  and  inventions^  to  certain  persons  therein  mentioned,  and  to  en- 
large  and  d^tie  the  penalties  for  violating  the  rights  of  patentees. 

Sec.  1.  Beit  enacted,^.  That  all  and  singulai  the  risfats  and  privi- 
leges  given,  intended,  or  provided,  ip  citizens  of  the  United  States, 
respecting  patents  for  new  inveiUionst  discoveries  and  improvements^ 


/ 
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by  the  act,  entitled  **  Aq  act  to  prpmote  the  progress  of  useful  arts, 
imd  to  repeal  the  act  heretofore  pade  for/that  purpose,"  shall  be» 
and  her^y  are,  extended  and  giyen  ^o  all  aliens  who,  at  the  tiipe  of 
petitioning  in  the  manner  prescribed  by  the  said  act,  shall  have  re- 
sided for  two  years  withtii  the  United  States^  which  privileges  shall 
be'ob|ainedy  uf^d,  ^nd  ei\joyed,  by  sncb  persons,  in  as  full  and  ample 
manner,  and  under  the  same  concj^tions,  limitations,  and  restrictions, . 
^  by  the  said  act  is  provided  and  directed  in  the  case  of  citizens  of 
the  United  States.  Prmded  o/ways.  That  every  person  petitioning 
for  a  patent  ibr  any  invention,  art,  or  discovery,  pursuant  to  this  act, 
shall  make  oath  or  affirmation ,  before  some  person  daly  authorized 
|o  administer  paths,  before  such  patent  shall  be  granted,  that  such 
invention,  art,  or  discovery,  heth  not,  to  the  best  of  his  or  her  know- 
ledge or  belief,  been  known  or  Oaed,  either  in  this,  or  any  foreign 
country  ;  and  that  every  patent  which  dhal.l  be.  obtained  pursnant  to 
this  act,  for  any  invention,  art,  or  discovery^  which  it  shall  i^er- 
wards  appear  had  been  known  or  used  previous  tp  such  application 
for  8^  patent,  shall  be  utterly  void.  '  - 

Sect.  S.  That  where  any  person  hath  made,  or  shall  have  made, 
any  new  iavention,discovery,  or  improvement,  on  account  of  which 
a  patent  migb|,  by  virtue  of  this  or  the  abbvementioned  aot,  be  grantr 
ed  to  sqch  pi&rson  as  sball  die  before  any  patent  sh^ll  be  granted 
therefor^  the  right  of  applying  for  and  obtaining  such  patent,  shall 
devolve  on  the  legal  representatives  of  such  person,  in  trust  for  the 
heirs  at  law  of  the  dece^tsed,  in  case  he  shall  have  died  intestate ; 
.but  if  otherwise,  then  irv  trust  for  his  devisees,  in  as  full  ai^d  ample 
manner,  and  under  the  s&me-  conditions,  limitations,  and  restrictions, 
as  the  same  was  held,  or  might  have  b^en  claimed  or  enjoyed,  by 
such  person,  in  his  or<her  life  time  {  and  when  application  ior  a  pa- 
tent shall  be  made  by  suph  lejgal  representatives,  the  oath  or  forma- 
tion, provided  in  the  third  section  of  .the  t^efore  mentioned  aqt,  shall 
.be  so  varied  .as  to  be  applicable  to  them.  ^ 

'  Sec.  $*  That  where  any  patent  shall  he,  or  shall  hi|ve  bepn,  grant-  ' 
ed  pursuant  to  this  .or- the.  above  mentioned  act,  and  any  person,  with^ 
out  the  consent  of  the  patjentee,  his  or  her  executors,  administt*ator8, 
or  assigns,  first  obtained,  in  writing,  sball  make,  devise,  use,  or  sell, 
the  tbkig  whereof  the  exclusive  right  is  secured  to  the  said  piatentee 
by  such  patent,  suoh  person,  so  offending,  shall  forfeit  and  pay  to  the 
said  patentee,  his  executors,  ^fnioistrators,  pr  assigns,  a  sup  equaf 
to  three  times  the  actual  damage  sustained  by  such  pate nteeV  his  ex-, 
eeutors,  administrators,. ^or  assigns,  from  or  by  reason  of  >^chof-/ 
fence,  which  sum  shail-and  may  be  reccnrared,  by  action  if)  the  case, 
founded  on  this  and  the  abovementioneaact,  in  the  Circuit  Court  of 
the  Unite<)  States  having  jurisdiction  thereof.  .  .  .        ' 

Sect.  4.  That  the  fiflh  section  of  the  above  mentioned  act,  entitled 
*<  An  act  to  promote  the  progress  gf  nseful  arts,  and  to  repeal  the 
act  heretofore  made  for  that  purpose,"  #hall  be,,  and  hereby  is  re-  ' 
pealed. 

Approved^  April  171/*,  180p.    . 
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PRIOBITT  ACTS.       .  . 

•-  .  •   •  '  .   •     ■   '         ■ 

Fide  CotutitvtionalLaw  11,  (A)  p.  -81.    SUUutet  of  ike  United  State* 

Seew  5.  That  where  «iny  revenue  officer,  or  other  person,  here- 
after becoming  Indebted  to  the  Uoited  States,  by  bood  or  otherwise, 
aha!!  become  insoirent,  or  where  the  estate  of  irtiy  deceaaed  debtor, 
in  lA'.'i  hr>nds  of  executors  or  admbisti^ators,  ahaM  be  uisofficient  to 
pay  ah  thedebt^  due  from  the  deceased, -the  ^bt  due  td  the  United 
States  €^f\\  b&  first  satisfied  :  ^nd  the  priority  hereby  established, 
shall  be  deemed  to  ectend,  as  well  to  cases  in  which  a  debtor,  not 
having' sufficient  property  to' pay  all  {lis  debts,  sbaUmake  a  rolnntary 
assignment  tKereof,  or  Mn  which  the  estates  and  effects  of  an  abscond 
ing,  concealed,  or  absent  debtor,  shall  be  attached  by  process  of  law, 
as  to  cases  in  whleh  nn  act  of  legal  bankruptcy  shall  be  eoiliimifted. 

'  Aat  ofMareh  2,  1199,  ir.  l«r[cttviii.j 

»  •     ■ 

^'  See.  65.  That  where  aby  bond  for  the  payment  of  duties  shall  not 
be  satisfied  on  the. day  it  iDaybeco^ie  dn/e,  t)ie  poHector  shall,  for&'* 
.ulitb,  and  witbont  d^lay,. cause  a  prosecution  ta  b«  commenoeid  ibr 
the  reCOY'ery  of  ihe  money.  th,ereoo>  by  action,  orsuit  at  law»  in  the 
proper  courts  having  cognisance- thereof,  and  in  ^1  cases  of  imoI* 
vency,  or  where  99y  estate  in'(he  hands  of  the  e.xecntors,  adminis* 
trators,  or  assignees,  shall  be  msuffieient  to  pay  ail  tli^  debt&  doe 
from  the  d^edsj^atied,  the  Mbi  or  debts  due  to  the  United  States,  on 
any  such  bond:  or  bonds,  shall  be  first  satisfied  ;  ii^nd  any  exe^ntor, 
admini«lrfator,t)i^'«saign4ees,  or  other  person^  who  shall  ^lay  s|By>debt 
due  by  the. person. or  estate  from  wh^rn^  or  fcr  which,. they  are  act* 
iog,  preyiotis  to  the  debt  or  debts  due  to  the  United  States,  from 
such  person  or  estate  Jibing  first  duly  satisfied  and  paid,  shall  become 
answerable,  hi  their  own*' person,  aad. estate,  for  the  debt  or^debtji  ao 
due  to  .the,  tlqtted  States,  or'so>m<lch  thereof  asmay  cemain  due  aod 
unpaid :  and  actions  or  suit&at  law  may  be  commence  against  them 
for  the  recovery  of  (he  said  debt  or  debts,  or  so  much  thereof  as 
may  remain  dike  and  unpaid,  in  the  proper  ^ourt  h^fing  cognizance 
thereof:  Provided^  That- in  all  cases  in  which  suits/or  prosecutions 
shall  be  commenced  for  the  recovery  of  duties,  or  pe<;uniary  penal- 
^esy  prescribed  by  the  laws  of  the  United  States,  the^rson  or  per- 
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$0D8  against  whom  process  may  be  issued,  shall  and  may  be  held  to 
special  bail,  sabject  to  the  Fules  and  regulations  which  prevail  in  ciril 
suits  in  which  special  bail  is  required  :  ^nd  provided  also^  That  if 
the  principal  in  any  bond  which  shall  be  given  to  the  United  States 
ibr  duties  on  goods,  wares,  or  merchandise,  imported,  or  other  pe- 
nalty, either  by  himself,  his  factor,  agent,  or  other  person  for  him,, 
shall  be  ipsolvent,  or  if  such  principal  being  deceased,  his  or  her  es- 
tate and  effects,  which  shall  come  to  the  hands  of  his  or  her  execu- 
tors, administrators,  or  assigned,  shall  be  insufficient  for  the  pay- 
ment of  his  or  her  debts,  and  if,  in  either  of  the  said  cases,  any 
surety  on.  the  said  bond  or  bonds,  or  the  executors,  administrators, 
or  assignees,  of  such  surety,  shall  pay  to  the  United  States  the  mo* 
ney  due  upon  such  bond  or  bonds,  such  surety^  his  or  her  Executors, 
administrators,  or  assignees,  ^all  have  and  epjoy  the  like  advantage, 
priority,  or  preference,  for  the  recovery  and  receipt  of  the  said  mo«> 
oeys  out  of  the  estate  and  effecits  of  such -insolvent,  or  deceased 
principal,  as  are  reserved  and  secured  to  the  United  States  ;  and 
•hall  and  may  bring  and  maintain  a  suit  or  suits,  upon  the  said  bond 
or  bonds,  in  law  or  equity,  in  his,  her,  or  their,  own  name,  or 
names,  £ot  the  recovery  of  all  moneys  pai4  thereon.    And  the  ca- 
ses of  insolvency  mentioned  in  this  section,  shall  be  deemed  to  ex- 
tend, as  well  to  cases  in  which  a  debtor,  not  having  sufficient  pro- 
perty to  pay  all  his  or  her  debts,  shall  have  made  a  voluntary  as- 
signment thereof^  fyr  the  benefit  of  his  or  her  creditors,  or  in  which 
the  estate  and  effects  of  an  absconding,  concealed,  or  absent  debtor, 
sfhall  have^been  attached  by  process  of  law,  as  to  cases  in  which  an 
act  of  legal  bankruptcy  shall  have  been  committed.    And  where  suit 
shall  be  instituted  on  any  bond,  for  the  recovery  of  duties  due  to  the 
United  States,  it  shall  be  the  duty  of  the  court,  where  the  same/nay 
be  pending,  to  grant  jtidgment  at  the  return  term,  upon  motion,  un- 
less the  defendant  shall,  in  open  court,  the  United  States'  attorney 
being  present,  make  oath  or  affirmation,  that  an  error  has  been  com- 
mitted in  the  liquidation  of  the  duties  demanded  upon  such  bond, 
specifying  the  errors  alleged  to  have  been  committed,  and  that  the 
same  have  been  notified,  in  writing,  to  the  collector  of  the  district, 
prior  to  the  commencement  of  the  return  term  aforesaid ;  where- 
upon, if  the  court  be  satisfied  that  a  continuance^  until  the  next  s«q- 
.ceeding  term,  is  necessary  for  the  attainment  of  justice,  and  not 
otherwise,  a  continuance  may  be  granted  until  next  succeeding  term, 
and  no  longer.    And  on  all  bonds  upon  which  suits  shall  be  commen- 
ced, an  interest  shall  be  allowed,  at  the  rate  of  six  per  cent,  per  an- 
num, from  the  time  when  said  bonds  become  due  until  the  payment 
thereof. 
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,      PRIZE  ACT. 

Vide  CoMtilulitmal  Law  II.  (E)  p.  85—87.  Prize.p,  320.  p.  326 — 
329.  p.  362.  p.  368.  p.  374.  Sto^ti^er  of  the  United  Statu  IX.  (A) 
p.  416. 

CHAPTER  43a  [c?ii.]     , 

« 

An  act  eimcemipg  letters  oftnarque^  prize$^  and. prize  goods. 

Sec.  1.  Be  it  enacted^  ^a.  That  the  J^resident  of  the  United  States 
shall  be,  and  he  is  hereby,  aotboriz^d  and  empowered  to  revoke 
and  annul  at  pleasure  all  tetters  of  -marqae  and  reprisal  #hich  he 
shall  or  may  at  any  time  grant,  pursuant  to  an  act,  entitled,  "  An  act 
declaring  war  between  the  Ufiited  Kingdom  of  Great  Britain  and 
Ireland,  and  the  dependencies  •  thereof,  and  the  United  States  of 
America,  and  their  territories.^'^ 

Sec.  2.  That  all  persons  applying  for  letters  of  marqoe  and  re* 
prisal,  pursuant  to  the  net  fiforesaid,  shall  state  in  writing  the  nanoey 
and  a  snitable  description  of  the  tonnage  and  force,  of  the  vessel, 
and  tlename  and  place  of  residence  of  each  owner  concerned  there- 
in, and  the'  intended  number  of  the  crew  ;  which  statement  shall  be 
signed  by  the  person  or  persons  making  such  application,  and  filed 
with  the  Secretary  of  State,  or  shall  be  delivered  to  any  other  offi- 
cer or  person  who  shall  be  employed  to  deUver  out  snch  commis- 
sions, to  be  by  him  transmitted  to  ihe  Secretary  of  State. 

Sec.  3.  That  before  any  commissioti 'bf  letters  of  marque  and  re- 
prisal shall  be  issued  as' aforesaid,  the  owner  or  owners  of  the  ship 
or  vessel  for  which  the  same  shall  be  requested,  and  the  comman- 
der thereof,  for  the  time  being,  shall  give  bond  to  the  United  States, 
with  at  least  two  responsible  sureties,  not  interested  in  such  vessel, 
in  the  penal  sum  of  five  thousand  dollars  ;  or  if  such  vessel  be  pro- 
vided with  more  than  one  hundred  and  fifty  men,  then  in  the  penal 
sum  of  ten  thousand  dollars  ;  with  condition  that  the  owners,  offi- 
cers, and  crew,  who  shall  be  employed  on  board  such  comn^issioned 
vessel,  shall  and  will  observe*  the  treaties  and  laws  of  (he  United 
States,  and  the  instructions  whloji  shall  be  given  them  according  to 
law  for  the  regulation  of  their  conduct ;  and  will  satisfy  all  damages 
and  injuries  which  shall  be  done  or  committed  contrary  to  the  tenor 
thereof  by  such  .vessel,  during  her  commission,  and  to  deliver  op 
the  same  when  revoked  by  the  President  of  the  United  States. 

Sec.  4.  That  all  captures  and  prizes  of  vessels  and  property  shall 
be  forfeited,  and  shall  accrue  to  the  owners,  officers,  and  crews,  of 
the  vessels  by  whom  such  captures  and  prizes  shall  be  made ;  and, 
on  due  condemnation  had,  shall  be  distributed  according  to  any  writ- 
ten agreement  which  shall  be  mfldc  between  them  ;  and  if  there  be 
no  such  agreement,  then  one  moiety  to  the  owners,  and  the  other 
moiety  to  the  officers  and  crew,  to  be  di^tributed  between  the^  offi- 
cehi  and  crew  as  nearly  as  may  be,  according  to  the  mles  prescribed 
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Uft  the  AstribatioB  of  pri^e  moDej,  by  the  act j  entitled  *'  An  act 
for  the  better  goyeroment  of  the  navy  of  the  United  Statea/'  passed 
the  tirenty-tbird  day  of  April,  one  thousand  eight  hundred. 

Sec.  6.  That  all  yesaels,  goods,  and  effects,  ^  the  property  of  any 
citizen  of  the  United  States,  or  of  persons  residemt  vrithin  and  under 
the  protection  of  the  United  States,  -or  of  persons  permanently  re- 
aidej«t  within  and  under  the  protection  of  any  foreign  prince,  go* 
▼ernmeot,  or  state,  in  amity  with  the  United  States,  which  shall 
hare  1>een  captured  by  .the  enemy,  ^nd  which  shall  be  recaptured 
by  vessels  commissioned  as  aforesaid,  shall  be  restored  to  the  lawful 
ownera,  upon  payment  by  them,  respectively,  of  a  just  and  reason- 
able salvage,  to  be  determined  by  the  mutual  agreement  of  the  par- 
ties concerned,  or  by  the  decree  of  any  Court  having  competent 
jurisdictiooi  according  to  the  nature  of  each  case,  agreeably  to  the 
provisions  heretofore  established  by  law.  And  such  salvage  shall 
be  distributed  among  the  owneirs,- officers,  and  crews,  of  the  vessels 
commissioned  as  aforesaid,  and  making  such  recaptures,  according 
to  any  written  agreement  which  shall  be  between  them ;  and  incase 
•f  no  such  agreement,  then  in  the  same  qkanaer,  and  upon  the  prin- 
ciples hereinbefore  provided,  in  case  of  capture. 

Sec.  6.  That,  before  breaking  bulk  of  any  vessel  which  shdl  be 
captured  as  aforesaid,  or, other  iKsposal  or  conversion  thereof,  or  of 
any  articles  which  shall  he  found  on  board  the  same,  such  captured 
vessel,  goods,  or  effects,  shall  be  brought  into  some  port  of  the 
United  States,  or  iutosome  port  of  a  nation  in  amity  with  the  United 
States,  and  shall  be  proceeded  against  before  a  competent  tribunaf, 
and,  after  condemnation  and  forfeiture  thereof,  shall  belong  to  the 
owners  and  captors  thereof,  and  be  distributed  as  aforesaid  :  And  in 
the  case  of  alLcaptured  vesseb,  goods,  and  effects,  which  shall  be 
brought  within  the  Jurisdiction  of  the  United  States,  the  District 
Cpurts  of  the  United  States  shall  have  exclusive  original  cognizance 
thereof,  as  in  civil  causes,  of  admiralty  and  maritime  jurisdiction  ; 
and  the  said  Gourts»  or  the  Courts,  beiug  Courts  of4he  United  States » 
into  wbich  such  cases  shall  be  removed,  and  in  which  they  shall  be 
finally  decided,  shall  and  may  decree  restitution,  in  whole  or  in  part, 
when  the  capture  shall  have  been  made  without  just  cause.  And  if 
made  without  probable  cause,  or  otherwise  unreasonably,  may 
order  and- decree  damages  and  costs,  to  the  party  injured,  and  for 
which  the  owners  and  comoMnders  of  the  vessels  making  such 
(faptures,  and  also  the  vessels,  shnlh  be  liable. 

Sec.  7.  That  all  prisoners  found  on  board  any  captured  vessels, 
or  on  board  any  recaptured  vessels.,  shall  be  reported  to  the  collec- 
tor of  the  port  of  the  United  States  in  which  they  shall  ^rst  arrive, 
and  shall  be  delivered  into  the  custody  of  the  marshal  of  the  Dis- 
trict, or  some  civil  or  military  officer  oCthe  United  States,  or  of  any 
State  in  or  near  such  port,  who  shall  take  charge  of  their  safe-keep- 
ing and  support,  at  the  expense  of  the  United  States.  ^ 

Sec.  8.  That  the  President  of  the  United  States  shall  be,  and  he 
is  hereby,  authorized  to  ^tablish  and  ordi^uitable  instructions  for 
the  better  governing  and.  directing  the  conduct  of  the  vessels  so 
commissioned,  their  pfficen  and  crews,  topies  of  which  shall  be 
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delivered,  bj  the  ccllector  of  tb^  castome,  to  the  comtottideni)  «riiM 
they  shall  give  bead  as  aforesaid. 

Sec.  9.  That  a  boanty  shall  be  paid  bj  the  United  States,  of  tireaty 
dollars  for  c^ach  person  on  board  any  armed  ship  or  vessel,  belong- 
iog  to  the  enemy,  at  the  conimeocement  of  an  engagcnneat,  which 
shall  be  burnt,  sank,  or  destroyed,  by  anv  vessel  eommissioned  as 
aforesaid,  which  shall  be  of  equal  or  mfenor  force,  the  same  to  be 
divided  as  in  other  cases  of  prize  money. 

Sec.  10.  That  the  commanding  officer  of  every  vessel  haWng  t 
commission,  or  letters  t)f  marque  and  reprisal,  daring  the  present 
hostilities  between  the  United  States  and  Great  Britain,  shall  keep 
a  regfilar  journal,  containing  a  true  and  exact  account  of  his  daily 
transactions  and  proceedings  with  such  vessel  and  the  crew  thereof; 
the  ports  and  places  he  shall  p6t  into  or  cast  aochor  in,  the  time  of 
his  stay  there,  dnd  the  cause  thereof^  the  prizes  he  shall  take  ;  the 
lltature  and  probable  value  of  such  prizes ;  the  times  and  places 
when  and  where  taken,  and  how  and  in  what  manner  he  shall  dis« 
pose  of  the  same  ;  the  ships  or  vessels  he  shall  fall  in  with ;  the 
times  and  places,  when  and  where  he  shall  meet  With  them,  and  hit 
observations  and  remarks  thereon  ;  also  of  whatever  else  ahall  oc* 
cur  to  him  or  any  of  his  offifcers  or  mariners,  or  be  discovered  and 
found  out  by  examination  or  conference  with  any  mariners  or  pas* 
sengers  of  or  in  any  other  ships  and  vessels,  oT  by  any  other  ways 
or  means  whatsoevet",  touching  or  concerning  the  fleets,  vessels, 
and  forces,  of  the  enemy,  their  posts  and  p4aces  of  station  ind  des* 
tination,  strength,  numbers,  intents,  and  designs :  And  soch  com- 
manding officer  shall,  immediately  on  his  arrival  in  any  port  of  the 
United  States,  or  the  territories  thereof,  from  or  during  the  cooti* 
nuance  of  any  voyage  or  cruise,  produce  his  commission  for  such 
yessel,  and  deliver  up  such  journal  so  kept  as  aforesaid,  signed  with 
his  proper  name  and  hand  writing,  to  the  collector  or  other  chief 
officer  of  the  customs,  at  or  nearest  to  such  port ;  the  troth  of  which 
journal  shaU  be  verified  by  the  oath  of  the  commanding  o^er  for 
the  time  being;  and  such  collector  or  other  chief  officer  of  the 
customs  shall,  immediately  on  the  arrival  of  ^uch  vessel,  order  the 
proper  officer  of  the  customs  to  go  on  board  and  take  an  account  of 
the  officers  and  men,  fhe  number  and  nature  of  the  guns,  and  wfaot* 
ever  else  shall  6ccur  to  him,  on  examination,  material  to  be  known  ; 
and  no  such  vessel  shall  be  permitted  to  sail  out  of  port  again,  after 
such  arrival,  until  such  journal  shall  have  been  delivered  up, 
and  a  certificate  obtained,  under  the  hand  of  suCh  collector  or  other 
chief  officer  of  the  customs,  that  she  is  mnnned  and  armed  according 
to  her  commission;  and  upon  delivery  of  such  certificate,  any  for^ 
mer  certificate  of  a  like  ns^ure,  which  shall  have  been  obtained  by 
the  commander  of  such  veissel,  shall  be  delivered  up. 

Sec.  11.  That  captainfs  and  commanders  of  vessels  having  tetters 
of  marque  and  repri^af,  in  case  of  falling  in  with  any  of  the  vessels 
of  war  or  revenue  of  the  United  S(tates,  shall  produce,  to  the  com- 
manding officer  of  such  vessels,  their  journals,  commissions,  and 
certificates,  as  aforesaid  ;  and  the  conmiandtng  officers  of  such  ships 
of  war'  or  revenue  shall  make,  respectively,  a  memorandum  in  sock 
journal,  of  the  day  on  which  it  was  so  produced  to  him,  and  shall 
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•obieribe  hifl  name  to  it :  and,  io  case  tdch  teaael^  baving  letleiv  of 
aarqoe  as  aforesaid,  shall  put  into  «Djr  foreicn  port  where  diere  le 
an  American  consul,  or  other  public  agent  c^f  the  United  States,  the 
omnmander  /  shall  prodooe  his  journal,  commission,  and  certificate 
aforesaid,  to  soch  consnl  or  agent,  who  maj  go  on  beard  and  nnmber 
the  officers  and  crew,  and  examine  the  g^s,  and  if  the  sahie  shall 
not  correspond  with  the  commission  ai^  certificate,  respectively, 
SQch  consul  or  agent  shall  forthtvith  commonicate  the  same  to  the 
Secretary  Qf  the  Navy. 

Sec.  12.  That  the  commanders  of  vessels  having  letters  of  marqoe 
and  reprisal  as  aforesaid,  neglecting  to  keep  a  joumni  as  afiMresaid, 
or  wimilly  making  fraudulent  entries  therein,  or  obtiterattag  any 
material  transactions  therein,  where  the  interest  of  the  United  States 
Is  in  any  manner  concerned,  or  refusing  to  produce  soch  Jeumaly 
commission,  or  certificate,  pursuant  to  the  preceding  section  of  this 
act,  then,  and  in  such  cases,  the  commissions  or  letters  of  marque 
and  reprisal  of  such  vessels  shall  be  liable  to  be  revoked ;  and  such 
comoMnders,  respectively,  shall  forfeit,  for  every  such  offence,  the 
sum  of  one  thousand  dollars;  oxie  moiety  thereof  to  the  ose  of  the 
United  States^  and  the  other  to  the  informer. 

Sec.  15.  That. the  owners  or  commanders  of  vessels  having  let* 
ters  of  marqoe  and  reprisal  as  aforesaid,  who  shall  violate  any  of  the 
acts  of  congress  for  the  collection  of  the  revenne  of  the  United 
States,  and  for  the  prevention  of  smuggling,  shall  forfeit  the  commis* 
sion  or  letters  of  marqoe  and  reprisal,  and  they,  and  the  vessels 
owned  or  commanded  by  them,  shall  be  liable  to  all  the  penalties 
and  forfeitures  attaching  to  merchant  vessels  in  like  cases. 

Sec.  14.  That  so  much  of  any  act  or  acts  as  prohibits  the  impor- 
tation  of  goods,. wares,  and  merchandise,  of  the  growth,  produce, 
and  naanufactoretf  of  the  dominions,  colonies,  and  dependencies  of 
the  United  Kingdom  of  Great  Britain  and  Ireland,  or  of  goods,  wares, 
and  merchatodise»  imported  from  the  dominions,  colonies,  and  de- 
pendencies, of  the  United  Kingdom  of  Great  Britain  and  Ireland,  be, 
and  the  same  is  hereby,  repealed,  so  hr  as  the  same  may  prohij^it 
the  tmportetion  or  introduction  into  the  United  States,  and  their 
terrttortes,  of  such  goods,  wares,  and  merchandise,  as  may  be  cap- 
tired  from  the  enemy,  and  made  good  and  lawful  prize  of  wnr, 
either  by  vessels  having  letters  of  marqne  and  reprisal,  or  by  the 
vess^s  of  war  and  revenue  of  the  United  States.  And  ail  such 
goods,  wares,  and  merchandise,  when  imported  or  brought  into  the 
United  States,  or  thet^  territories,  shrtli  pay  the  same  duties,  to  be 
secured  and  collected* in  the  same  manner,  and  under  the  same  re- 
gulations, as  the  like  goods,  wares,  and  merchandise,  if  imported  in 
vessels  of  the  United  States  from  any  foreign  port  or  place,  in  the 
ordinary  course  of  trade,  are  now,  or  may  at  the  time  bci  liable  tot 
pay. 

Sec.  15.  That  all  offences  committed  by  iiny  officer  or  seaman  on 
board  any  such  vessel  having  letters  of  marque  and  reprisal,  during 
the  present  hostilities  against  Great  Britain,  shall  be  tried  and 
punished  in  such  manner  as  the  like  offences  are  or  may  be  tried 
and  punished  when  committed  by  any  person  belonging  to  the  public 
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ships  of  war  of  the  United  States :  Prcmded  atwayi^  Tliat  all  ofien* 
ders  who  shall  be>  aocosed  of  sach  crimes  as  are  cognizable  by  a 
Court  Martial,  shall  be  confined  on  board  the  vessel  in  which  sach 
offence  is  alleged  to  have  been  committed,  until  her  arrival  at  some 
port  in  the  United  States,  or  their  territories ;  pr  antil  she  shall 
meet  with  one  or  more  of  the  puUic  armed  vessels  of  the  United 
States  abroad,  the  officers  whereof  shall  be  safficient  to  make  a  Coort 
Martial  for  the  trial  of  the  accused  ;  and  npon  application  made*  by 
the  commander  of  soch  vessel,  on  board  of  which  the  offence  is  al* 
leged  to  have  been  committed,  to  the  Secretary  of  the  Navy,  or  to 
the  commander  or  senior  officer  of  the  ship  or  ships  of  war  <rfthe 
United  States  abroad  as  aforesaid,  the  Secretary  of  the -Navy,  or 
such  commander  or  officer,  is  hereby  authorized  to  order  a  Court 
Martial  of  the  officers  of  the  navy  of  the  United  States,  for  the  trial 
of  the  accused,  who  shall  be  tried  by  the  said  Court. 

Sec.  16.  That  an  act,  entitled  '*  An  act  laying  an  embargo  on  all 
th^  ships  and  vessels  in  the  ports  and  harbours  of  the  United  States, 
for  a  limited  time,*^  passed  the  fourth  dajr  of  April,  one  thousand 
eight  hundred  and  twelve ;  and  an  act  eptitled  ^*  An  act  to  prohibit 
the  exportation  of  specie,  goods^  wares,  and  merebandise,  for  a 
limited  time,"  passed  April  fourteenth,  one  thousand  eight  hundred 
and  twelve,  so  fhr  as  they  relate  tp  ships  and  yessek  having  commis- 
sions or  letters  o£  marque  and  reprisals,  or  sailing  under  the  same, 
be,  and  they  hereby  are,  respectively,  repealed. 

Sec.  17.  That  two  per  centum  on  the  nett  amount  (after  deduct* 
ing  all  charges  and  expenditures)  of  the  prize  money  arising  from 
captured  vessels  and  cai|;oes,  and  of  the  nett  amouQt  of  the  inlvage 
of  vessels  and  cargoes  recaptured  Jiy  the  private  armed  Vessels  of 
the  United  States,  shaH  be  secured  and  i>aid  over  to  the  collector, 
or  other  chief  officer  of  the  customs,  at  the  port  or  place  in  the 
United  States  at  which  such  captured  or  recaptured  vessek  may  ar- 
rive ;  or  to  the  consul,  or  other  public  agent  of  the  United  States,  at 
which  such  captured  or  recaptured  vessels  may  arrive.^  And  the 
money  arising  therefrom  shall  be  held,  and  hereby  is  pledged  by 
the  government  of  .the  United  States,  at  a  fund  for  the  support  and 
maintenance  of  the  widows  and  orphans  of  such-  persons  as  may  be 
slain,  and  for  the  support  and  maintenance  of  such  persons  as  may 
be  wounded  and  disabled,  on  board  of  the  private  armed  vessels  of 
the  United  States^  in  any  engagement  with  the  enemy,  to  be  assign- 
^d  and  distributed  in  such  manner  as  shall  hereafter  by  law  be  pro- 
vided. 

Approved,  June  26r^,  1812. 
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SALVAGE  ACT. 

*  t 

7td«  Prize  Vill.  p,  369— 362. 

CHAPTER  168.  [xir.] 
An  Act  pr&ifiding  for  iolvage  in  ca$es  of  recapture. 

Sec.  1.  Be  it  enacted^  ^c.  That  when  anj  vessel,  other  than  a  v^s^ 
8el  of  war  or  privateer,  or  when  aoy  good^  which  shaH  hereafter  be 
taken  as  prize  by  any  ressel^  acting  under  aothorit^r  from  the  go- 
▼emment  of  the  United  States,  shall  appear  toliare  before  belonged 
to  any  person  or  persons,  resident  within,  or -under  the  protection 
of,  the  Uu|ted  States,  and  to  have  be^n  taken  by  an  enemy  of  the 
United  States,  or  under  authority,  or  p/etence  of  authority,  from 
any  prince,  govertiment,  or  state,  against  which  the  United  States 
have  authorized,  or  shall  authorize,  defence  or  reprisals,  such  ves- 
sel or  goods  not  having  been  cor^d^mned  as  pilze  by  competent  au- 
thority before  the  re  capture  thereof,  the  same  shall  be  restored  to 
the  former  owner  or  owners  thereof,  he  or  they  paying  for,  ^nd  in 
lieu  of,  salvage,  if  retaken  by  a  public  vessel  of  the  United  States, 
one-eighth  part,  arid  if  retaken  by 'a  private  vessel  of  the  United 
States,  one-sinth  part,  of  the  true  value  of  the  vessel  or  goods  so  to 
be  restored,  allowing  and  excepting  all  imposts  and  public  duties  to 
which  the  same  may  be  liable.  And  if  the  vessel  so  retaken,  shall 
appear  to  hav6  been  set  forth  and  armed  as  a  vess^  of  War,  before 
such  capture.^^or  afterwards,  and  before  the:  retaking  thereof,  as 
aforesaid,  the  former  owner  or  owners,  on  the  restoration  thereof, 
•tiall  be  adjudged  to  pay,  for  and  in  lieu  of  salvage,  one  moiety  of 
the  true  value  of  such  vessel  of  war,  or  privateer. 

Sec.  2.  That  when  any  vessel  or  goods,  which'  shall  hereafter  be 
taken  as  prize,  by  any  vessel  acting  under  authority  from  the  go- 
rernment  of  the  United  States,  sbill  appear  to  ha?e  before  belonged 
to  the  United  States,  and  to  have  been  taken  'by  an  enemy  of  the 
United  States,  or  uufler  authority,  or  pretence  of  authority,  from 
any  prince,  government,  or  state,  against  which  the  United  States 
have  authorized,  or  shall  authorize,'  defence  or  reprisals,  such  pub- 
lic vessel  not  having  been  condemned  as  prize,  by  competent  autho- 
rity, before  the  capture  thereof,  the  same  shall  be  restored  to  the 
UAited  States.  And  for  and  in  lieu  of  salvage,  there  shall  be  paid 
firom  the  treasury  of  the  United  St^ites,  pursuant  to  the  final  decree 
which  shall  be  made  in  such  6ase,  by  any  Court  of  the  Uriited  States, 
having  competent  jurisdiction  thereof,  to  the  parties  who  shall  be 
thereby  entitled  to  receive  tlie,  same,  for  the  recapture  as  aforesaid, 
of  an  unarmed  vessel,  or  anjr^ goods  therein,  one  sixth  part  of  the 
true  value  thereof,  when  made  by  a  private  vessel  of  the  United 
States,  and  one-twelfth  part  of  such  value  when  the  recapture  shall 
he  made  by  a  public  armed  vessel  of  the  United  States  ;  and  for  the 
recapture,  as  aforesaid,  of  a   public  armed  vessel,  or  any  goods 
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therein,  one  moiety  of  the  trae  valae  thereof,  when  made  hjr  a  pri- 
vate vessel  of  the  United  States,  and  one-fourth  pi|rt  of  such  valae 
when  such  recapture  shall  be  made  by  a  public  armed  vessel  of  the 
United  States. 

Sec.  3.  That  when  any  vessel  or  |roods,  which  shall  be  taken  as 
f  rize,  as  aforesaid,  shall  appear  to  have  before  belonged  to  any  per- 
son or  persons  permanently  resident  within  the  territory,  and  under 
the  protection  of  any  foreign  prince,  government  or  state,  in  amity 
with  the  United  States^  and  to  have  been  taken  by  an  enemy  of 
the  United  States,  or  by  authority,  or  pretence  of  authority, 
from  any  prince,  gi>vemment,  or  stikte,  against  which  the  United 
States  have  authorized,  or  shall  authorize,  defence  or  reprisals,  then 
such  vessel  or  goods  i^hall  be  adjudged  to  be  restored  to  the  former 
owner,  or  owners  thereof,  he  or  they  paying,  for  and  in  lien  of  sal* 
vage,  such  proportion  of  the  true  value  of  the  vessel  or  goods  so  to 
be  restored,  as,  by  the  law  or  usage  of  such  prince,  governakeot,  or 
state,  within  whose  territory  such  former  owner  or  owners  shall  be 
so  resident,  shall  be  required,'  on  the  restoration  of  any  vessel  or 
goods  of  a  citizen  of  the  United  States,  under  like  circumstances  of 
recapture,  made  by  the. authority  of  such  foreign  prince,  govern- 
ment, or  state  ;  and  where  no  such  law  or  usage  shall  be  known,  the 
same  salvage  shall  be  allowed  as  is  provided  by  the  first  section  of 
this  act :  Provided,  That  no  such  vessel  or  goods  shall  be  adjudged 
to  be  restored  to  such  A>rmer  6wner  or  ewnersi  in  any  case  where 
the  same  shall  have  been,  before  the  recapture  thereof,  condemned 
as  prize  by  competent  authority,  oor.-in  any  case  where,  by  the  law 
or  usage  of  the  prince,  government,  or  state,  within  whose  territory 
auch  A>rn>er  owner  or  owners  shaU  b^  resident,  as  aforesaid,  the 
vessel  or  goods  of  a  citizen  of  the  United  States,  under  likecircom* 
etances  of  recapture,  would  not  be  restored  to  such  citizen  of  the 
United  States  :  Provided^  cdso^  That  nothing  herein  shall  be  constru- 
ed to  contravene,  or  alter,  the  terms  of  restoration  in  cases  of  re- 
capture,^hich  are,  or  shall  be,  agreed  on  in  any  treaty  between  the 
United  States  and  any  foreign  prince,  government,  or  state. 

Sec.  4.  That  all  sums  of  money  which  may  be  paid  for  salvage,  as 
aforesaid,  when  accruing  to  any  public  armed  vessel,  shall  be  divi- 
ded to  and  among  the  commanders^  officers,  and  crew  thereof,  in 
such  proportions  as  are  or  may  be  provided  by  law,  respecting  th6 
distribution  of  prize-money.  And  when  accruing  to.  any  private 
armed  vessel,  shall  be  distributed  to  and  among  the  owners  and  com- 
pany concerned  in  such  recapture*,  according  to  their  agreements,  if 
any  such  there  be  ;  and  in  case  there  be  no  such  agreement,  tl^n 
to  and  among  such  persons,  and  in  such  proportions,  qs  the  Court 
having  jurisdiction  thereof  shall  appoint. 

Sec.  5.  That  such  parts  of  any  acta  of  congress  of  the  United 
States,  as  respect  the  salvagerto  be  allowed  in  cases  of  recapture, 
shall  be,  and  are  hereby  repealed,  except  as  to  icases  of  recapture 
made  before  the  passing  of  this  act.    . 

Approved,  March  3,  laOO. 
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